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LuDX  f9^  die  NoTcmb.  T68d. 

Ordered,    Hiat^tfae  Executors  of  Sir  Matthew  Halcy  liitc 

ft 

Lord  Chief  Juftice  of  the  Court  of  King's  Bench,  be  defired  to 
print  the  MSS.  relating  to  the  Crown-law ;  and  that  a  Conimitteer 
be  appolmed  to  take  care  lu  printing  thereof,  and  it  is  referred  to 


Sir  fFilL  Jonesy 

Seij,  Maynardy 

Sir  Fra.  IVmningtmf 


Mr.  Sacheverety 
Mr.  Geo.  Peiham, 

Mr.  Paul  Foley, 
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ADVERTISEMENT. 


^HE  former  Edition  of  this  truly  valuable  Work,  by 
Mr.  Sbrjeant  Wilson,    having  been  Jong  out  of 
prints    induced  the  Publijbers  to  fend  it  again  to  tbe 
frefs.     ^he  additional  notes  and  references  to  modern 
cafes  concerning  tbe  Pleas  op  the  Crown,  which 
were  inferted  in  the  margin  of  tbe  former  Edition^ 
are  f  laced  at  the  end  of  each  Chapter  in  tbe  prefent  i 
and  an  Abridgment  of  thofe  Statutes  relating  to  Fe^ 
lonieSf  which  have  been  enaSledJince  the  firfi  publica^ 
tion  of  tbe  Work^    to  the  prefent  time^   is  introduced 
after  the  Addenda  in  Notis,  at  the  end  of  the  firft 
wlume^  in  order  to  prevent  any  derangement  of  the 
original  paging. 
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TO  THE  RIGHT  HONOURABLE 


Sir  JOSEPH  JEKYLL,  Knt. 

MASTER  OP  THE  ROLLS, 

t 

And  One  of  His   Majcfty's   Moft   Honourable  Privy. 

Council. 

SIR, 


AS  it  is  to  you  that  the  Public  are  indebted  for  refcuing 
this  valuable  work  from  the  obfcurity  wherein  it  hath 
long  lain,  the  preparing  of  which  for  the  prefs  you  were 
pleaied  to  commit  to  my  care,  I  thought  it  became  me  to  in. 
fcribe  your  name  on  that,  to  which  you  are  fo  juftly  entitled ; 
nor  know  I  any  to  whom  it  could  with  greater  propriety  be 
addre0ed,  than  to  one  who  bears  fo  near  a  refemblance  to  the 
Author,  in  thofe  great  and  good  qualities  for  which  he  was 
fo  defervedly  cftccmcd. 

An  unblemilhed  integrity  and  upright  cohdudt  in  every 
charader  of  life,  whether  as  a  private  pcrfon,  a  fcnator,  or 
judge;  a  generous  frankncfs  and  open  fincerity  in  converfa- 
tion  i  an  unalterable  adherence  in  all  (lations  to  the  principles 
of  civil  and  religious  liberty,  accompanied  with  a  ferious 
regard  to  true  piety  and  virtue  -,  a  firm  attachment  to  our 
conftitution  in  times  of  the  greateft  difEculty  and  danger ;  a 
di£Aterefted  ^al  for  the  welfare  of  mankind^  manifefted  bv 

a  4  unwearied 
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unwearied  labours  for  the  public  good*  umn&^nced  by  the 
fpiric  of  a  party^  or  any  finifter  motive^  are  excellencies  which 
no  lefs  eminently  diftinguiih  you  dian  they  did  the  author  of 
this  treadle ;  and  as  tiiey  procured  Inm  fuch  a  laiting  venera- 
tion and  efteem,  fo  while  the  (ame  caufes  are  produdive  of 
the  fame  efftSts,  they  will  in  like  manner  tranfittit  your  me? 
mory  to  aftcr-dnies  with  honour  and  renown* 

To  enlarge  upon  this  fubjcd^  how  agreeable  foever  to 
others,  would^  I  know,  be  offcfffive  to  you,  who  arc  more  re- 
gardfu]  of  the  approbation  of  your  own  mind,  than  any  outr 
ward  applaufcs,  and  while  you  are  intent  upon  really  bcii^gf 
and  doing  good^  are  no  lefs  ftudious  to  avoid  all  oftenu(ioi|S 
ihews  of  it*    I  Ihall,  therefore,  only  add,  that  I  am| 

SIR, 

With  great  refpea. 


Your  Honour^ 
Moft  Qbedieot, 


HwDJslp  ServftDit 


SOLLOM  EMLYKf. 
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PREFACE. 


m^im^immmmm 


THE  following  treat^re  being  the  gieouine  effspring  of  that  trulj 
learned  and  worthy  judge  Sir  Matihrto  Hale  (a)^  Hands  in  need 
pf  no  other  recpmniendatiop,  thap  wh^t  that  j^reat  and  good  name  will 
always  carry  along  with  it^ 

Whoever  is  in  the  leaft  acquainted  with  the  extenfive  learnings  tho 
folid  judgment,  the  indefatigable  labours,  and  above  all  the  unfliakea 
integrity  of  the  author^  cannot  but  highly  efleem  whatever  comes  from 
(b  valuable  an  hand* 

Being  brought  up  to  the  profeffion  of  the  law,  be  foon  grew  eminent 
in  it,  difcharging  his  duty  therem  with  great  courage  and  faithfulnefs; 
ail4  tbo  he  lived  in  critical  times,  when  difputes  ran  fo  high  between 
king  9nd  parliament,  as  at  bft  broke  out  into  a  civil  war,  yet  he  en« 
gaged  in  po  party,  bat  carried  himfelf  with  fudtmoderatipn  fend  even* 
pefs  of  temper,  as  made  him  loved  and  courted  by  all* 

It  was  this  great  and  univerfal  efteem  he  was  then  in,  that  made 
Crcmwl  fo  defirous  tp  have  htm  for  one  of  his  judges;  which  offer  he 
would  wfliingly  have  declined.  Being  prefl  by  Cromwel  to  give  hit 
reafon,  he  ^f.  lafl  plainly  tpld  him,  that  he  was  not  fatisAed  with  the 
iawfulnefs  of  his  authority,  a^d  therefore  fcrupied  the  accepting  any 
comraiiiion  under  it^  tp  which  Cromwel  replied,  that  fince  he  had  got 
the  poflTeflion  of  the  government,  be  was  refolved  to  keep  it,  and  would 
pot  be  argued  out  of  it ;  tliat  however  it  was  his  tle(j/e  tp  rule  accord- 
log  to  the  laws  of  tl^e  lapd,  for  which  purppfe  he  had  pitched  upon  him 
as  a  perfon  proper  to  be  employed  in  the  adminiftrat^on  ^fjuftice;  yet 

faj  He  was  born  at  jt'Jerlef,  in  GUm^  tofd  Chief  Baron  of  the  Court  of  Eje^ 

ffjieribiref  /W.  i,  1609.  (ktfuir^  Nov.  jf  x66o« 

Was  entered  at  MMgdaiem-HM,  in  Ox^  And  at  laft  Lord  Chief  Juftice  of  thn 

forJ^  in  the  1 7th  year  of  hi*  age.  court  of  i^imt^s  Btnth^  Mp  i8»  i67i» 

Admitted    of   L'MColm*i'inm$    Nov^   8|  Which    place    he    leligncd   Fthm    %9% 

*6if.  f675-^. 

Made  a  judge  of  tlic  court  of  Cownmn        And  died  the  Ctr'tftm^t  following,  Dog, 

if 
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irthejLWfiuI.d  AOt  permit  him  to  govern  by~xed  gowm,  be  was  re(b}rcd 
to  govern  by  red  coats. 

Upon  this  confidcration,  as  alfo  of  the  neceillty  there  at  all  times  i.% 
that  juflice  and  property  fhould  be  pieferved,  he  was  prevailed  with 
to  accept  of  a  judge's  place  in  the  court  of  common -pleas,  wherein  he 
Behsived  with  great  impartiality,  confiantly  avoiding  the  being  con* 
eerned  in  any  (late-BfTairsj  and  tho  A>r  the  iirft  two  or  three  circuits  ha 
fat  indifferently  on  the  plea-fide,  or  the  crown-fidey  yet  afterwards  he 
abfolutcly  refufed  to  lit  on  the  crown-fide,  thinking  it  the  fafer  courfe 
in  fo  dubious  a  cafe. 

But  notwithftanding  his  diflike  to  CrommeN  government,  yet  this  did 
BOt  drive  him,  as  it  did  fome  others,  into  the  extremes  of  the  contrary 
party;  for  upon  the  refloration,  of  which  be  was  no  inconfiderable  pro^ 
meter,  he  was  not  for  making  a  furrender  of  all,  and  receiving  the  king 
without  any  reHriftions;  oh  the  contrary,  he  thought  this  an  opportunity 
not  to  be  iofi  for  limiting  the  prerogative,  and  cutting  off  fome  ufelels 
branches,  thatferved  only  as  inflruments  of  oppreilion;  for  which  pur* 
pofc  he  moved,  asbi(hop  Burnet  relates  (b)^  **•  That  a  committee  migkt 
^  be  appointed  to  look  into  the  propofitions  that  had  been  made,  and 
**'  the  concei&ons  that  had  been  offered  by  the  late  king,  and  front 
**  thence  to  digefl  fuch  propofitions,  as  they  fhould  think  fit  to  be  fent 
**  over  to  the  king." 

This  motion  was  feconded,  and  tho  through  general  MMk*fL  rneann  it 
failed  of  fucqefs,  yet  it  fhewed  our  author's  tender  regard  for  the 
liberties  of  the  fubjedt,  and  that  he  was  far  from  being  of  a  mind  with 
fhofe,  who  looked  on  every  branch  of  the  prerogative  as  jure  divine 
and  indefcafible, 

But  nbtwithflanding  this  attempt,  which  fhewed  he  was  not  cut  out 
for  fuch  compliances,  as  ufualiy  render  a  man  acceptable  to  a  court, 
yet  fuch  was  his  unblemifhcd  character,  that  it  was  thought  an  honour 
to  his  majeity's  government  to  advance  him  firfl  to  the  Aation  of  Lord 
Chief  Baron,  and  aflerwards  to  that  of  Lord  Chief  Juflice  of  thcking'$ 
bench  ;  nor  indeed  could  fo  great  a  trufl  be -lodged  in  better  bands. 

When  he  was  firil  .promoted,  the  Lord  Chancellor  Cl^rendotty  upon 
delivering  to  him  his  commiflion,  told  him,  among  other  things,  **  That 
''  if  the  king  could  have  found  out  an  honefler  or  fitter  man  for  that 
*'  employment,  he  had  not  advanced  him  to  it,  and  that  he  had 
*<  tlierefore  preferred  him,  becaufe  he  knew  none  that  (l^f^^n'cd  fo 
.^welUf^*' 

(h)  Burm'^  hiftt  of  own  timei,  r#/.  L        (t)  Bitrten  Ufe  of  Hslt,  Edit.  Mti 

He 
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He  bebaved  in  each  of  tbefe  places  with  fuch  unoontipt  intogrit/y 
fud)  impartial  juflice,  fuch  diligence,  candor,  and  afiabiiity,  as  juiUy 
drew  ibe  diief  pradice  after  him,  whitberfoever  he  went;  he  con- 
Hantly  ibunned  nol  only  the  being  corrupt,  but  every  thing  which  had 
any  appearance,  or  loight  afford  the  leaA  fufpicion  of  it;  he  was  fin* 
cerely  bent  on  difoovering  the  truth  and  merits  of  a  caufe,  and  would 
Ihrrelbre  bear  with  the  meaneft  couniel,  fupply  the  defers  of  the 
pleader,  and  never  take  it  amifs,  when  fumming  up  the  evidence,  to 
be  reminded  of  any  circumftance  he  had  omitted;  for  being  in  a  high 
degree  poflTe^Ted  of  that  qualiAcation  fo  peculiarly  neceifary  to  a  judge, 
I  mean  patience  (without  which  the  moll  excellent  talents  may  be- 
come i|ifigni6cant),  no  conliderations  of  his  own  convenience  coi^d 
prevail  with  him  to  hurry  over  a  caufc,  or  difpatch  it  without  a  tho* 
r<High  examination;  for  which  reafon  he  made  it  a  rule,  efpeciallj 
upon  the  circuits,  to  be  fbort  and  fparing  at  meals,  that  he  might  noi 
eittMir  by  a  full  fiomach  unfit  himfelf  for  the  due  difcUarge  of  his  office, 
pr  by  a  profiife  wafle  of  time,  be  obliged  to  put  off,  or  precipitate  the 
bvfipefs  that  came  before  him. 

De  was  a  great  lamepter  of  the  divifions  and  animofities  whidi  ra« 
(ad  fo  fiercely  at  that  time  among  us,  efpecially  about  the  fmaller 
Halters  4>f  external  ceremonies,  which  hq  feared  might  in  the  end  fub« 
Tert  the  fupdamentals  of  all  religion:  and  tho  he  thought  the  principles 
of  the  non*confi3rmifls  too  narrow  and  firait-laced,  yet  he  could  by  no 
fieaos  approve  the  penal  laws  which  were  then  made  againfl  them ; 
M  knew  many  of  them  to  be  fober,  peaceable  men,  who  were  well 
afedcd  tp  the  government,  and  had  fhewn  as  much  diflike  as  any  to 
the  late  ufurpation,  and  therefore  he  thought  they  deferved  a  better 
treatment;  befides,  he  looked  on  ii  as  an  infringement  on  the  rights  of 
fonfcience,  which  ought  always  to  be  held  facred  and  inviolable,  and 
therefore  ufed  to  fay,  that  the  only  way  to  heal  our  breaches  was 
a  new  a£i  of  uniformity  \  for  which  purpofe  he  concurred  with  Lord 
Keeper  BriJgman  and  fiiihbp  H^iHins^  in  fetting  on  foot  a  fcheme  for 
the  coropreb?n{ion  of  the  more  moderate  diffcnters,  and  an  indulgence 
towards  other.*,  and  drew  the  fame  up  into  the  form  of  a  bill,  allho  by 
a  vote  of  the  houfe  of  commons  it  was  prevented  from  being  laid  before 
the  parliament.  > 

Thp  by  this  means  he  was  hindered  from  obtaining  a  repeal  of  thofe 
laws,  yet  could  he  never  be  brought  to  give  any  countenance  to  the 
execution  of  them.  I  have  heard  it  credibly  related)  that  once  when 
he  was  upon  the  circuit,  there  happened  to  be  a  grand  jury,  who 
Mwught  to  make  a  merit  of  prefcnting  a  worthy  penceable  non-con- 
ismfvf^il^  Jliat  lived  in  their  jieijghbourhpod;    upon  this  occafion  our 

judge 
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judge  could  not  avoid  reprimanding  them  for  their  ill-placed  zeal, 
which  vented  itfelf  this  way,  while  no  notice  was  taken  of  the  pro— 
phanenefs,  drunkennefs,  and  other  immoralities,  which  abounded  da ilj 
amongil  them ;  in  (hort,  he  told  them,  that  if  they  were  refolved  to 
perfifl,  he  would  remove  the  affair  to  tVrfiminfin'Hall^  and  if  he  could 
not  tlien  prevail  to  have  a  iiop  put  to  it,  he  would  refign  his  place ;  for 
he  had  told  the  king,  when  he  firA  accepted  it,  that  if  anj  thing  was 
prefled  upon  him,  which  was  againil  his  judgment,  he  would  quit 
his  pod. 

.  He  always  retained  a  ferious  impreflion  of  religion,  and  in  parti* 
cular  was  a  punctual  obferver  of  any  vow  or  engagement  he  had  laid 
hitnfelf  under.  Having  in  his  younger  days  on  a  particular  occafion 
made  a  vow  never  to  drink  an  health  again,  he  could  never  be  pre<* 
vailed  on  upon  any  confideration  to  difpenfe  with  it,  altho  drinking 
healths  was  then  grown  to  be  the  fafbionable  loyalty  of  the  times. 

And  thus  in  every  chara^er  of  life  he  was  a  pattern  well  worthy  of 
imitation:  in  fliort,  he  was  a  public  bleffing  to  the  age  he  lived  iiS 
and  not  to  that  only,  but  by  his  bright  and  amiable  example  to  Aic^ 
ceeding  generations;  for  as  a  pattern  of  virtue  and  goodnefs  will, 
always  be  a  filent,  tho  (harp  reproof  to  thofe  who  deviate  from  it,  f^ 
to  noble  and  generous  minds  it  will  not  fail  of  being  a  mighty  fpur  and 
incentive  to  the  imitation  of  it,  and  by  that  means  leave  a  real  and 
la/ling,  tho  fecret,  influence,  behind  it. 

As  he  juHIy  merited  the  efteem  of  all,  fo  in  particular  he  has  well 
dcferved  of  the  pro^effion  of  the  law,  to  which  he  was  fo  (hining  an 
ornament;  he  contributed  more  by  his  example  to  the  removal  of  tiMl 
vulgar  prejudices  againfl  them,  than  any  argument  whatever  could  do* 

.  The  great  Archbifliop  UJker  had  entertained  fome  prejudices  of  that 
kind,,  but  by  converfation  with  our  autlior  and  the  learijed  SeUtfiy  hd 
was  convinced  of  his  miHake;  our  author  declaring,  **  That  by  YAi 
*•  acquaintance  with  them,  he  believed  there  were  as  many  honeft 
^^  men  among  the  lawyers  proportionably^  as  among  any  profeflfion  of 
*•  men  in  Efigland,**^ 

-  Never  was  the  old  monkifli  maxim,  Bmus  Jurifia  matus  Ckrifia^ 
more  thoroughly  confuted,  than  by  his  example.  He  demonflrated  by 
a  living  argiunent,  how  practicable  it  was  to  be  both  an  able  lawyer 
and  a  good  chriilian ;  indeed  he  faw  nothing  in  the  one  that  was  any 
way  incompatible  with  the  other,  nor  did  he  think,  that  an  unaffected 
piety  fat  with  an  ill  grace  on  any,  be  his  flation  never  fo  high,  or  his 
learning  never  fo  great ;  for  tho  he  diligently  applied  himfelf  to  tho 
bufinefs  of  his  profeilion,  yet  wquld  he  never  fuffer  it  fo  to  engrofs  his 
lime  as  to  leave  no  room  for  matters  of  a  more  ferious  concernment,  a« 

may 
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ttay  appear  from  the  many  trads  he  has  wrote  on  moral  and  religioas 
fttbjeds. 

For  Uus  reafon,  when  he  found  the  decays  of  natore  gaining  ground 
upon  him,  he  could  no  longer  be  prevailed  with  to  fofpend  the  refolu- 
lion  he  had  taken  to  refign  his  place ;  that  after  the  example  of  that 
great  emperor  CharUs  V,  he  might  have  an  interAice  between  the 
buiinefs  of  life  and  the  hour  of  death  fJ), 

No  wonder  then  that  one  fo  great,  fo  good,  ^(hould  be  loved  and 
efteemed  while  liviogi  fliould  be  revered  and  admired  when  dead ;  . 
no  wonder  the  king  (liould  be  loth  to  part  with  him,  who  had  been 
fiich  a  credit  to  his  government ;  tho  had  he  held  his  place  fome  few 
years  longer,  fuch  a  fcene  of  aflfairs  did  then  open,  as  in  all  likelihood 
would  have  greatly  difbreflTed  him  how  to  behave,  as  well  as  the  court 
bow  to  get  rid  of  one,  who  could  not  have  been  removed  without 
great  reproach,  nor  continued  without  great  pbftru6lion  to  the  violent 
meafures  that  were  then  purfued. 

But  it  is  time  to  fiop,  for  I  mean  not  to  write  the  hiftory  of  his  life; 
this  would  require  a  volume  of  itfeif,  and  is  long  ago  performed  by  an 
able  hand  (e) ;  I  (ball  therefore  only  fubjoin  his  charader,  as  drawn 
by  that  learned  prelate,  and  other  eminent  cotemporaries,  by.  which  it 
will  appear,  that  future  times  cannot  outgo  his  own  in  the  veneration 
and  eftecm  they  bore  him. 

The  Bilbop  exprelfes  it  in  ihort  thus :  *'  That  he  was  one  of  the 
<*  greateft  patterns -this  age  has  afforded,  whether  in  his  private  de- 
^  portment  as  a  chriAian,  or  in  his  public  employments,  either  at  the 
^*  bar  or  on  the  bench  ("/>/;''  having  given  it  more  at  large  (g)  in  the 
words  of  a  noble  perfon,  whom  he  Ayles  one  of  the  greateA  men  of 
the  pofeffion  of  the  law  (h)  :  *'  he  would  never  be  brought  to  di(- 
f*  courfe  of  public  matters  in  private  converfation ;  but  in  queAions  of 
^  law,  when  any  young  lawyer  put  a  cafe  to  him,  he  was  very  com* 
'*  municative,  efpecially  while  he  was  at  the  bar :  but  when  he  came 
^  to  the  bench,  he  grew  more  referved,  and  would  never  fuffer  his 
^  opinion  in^any  cafe  to  be  known,  till  he  was  obliged  to  declare  it 
^  judicially ;  and  he  concealed  his  opinion  in  great  cafes  (o  carefuHy, 
^  that  the  reA  of  the  judges  in  the  fame  court  could  never  perceive  it: 
"  his  reafon  was,  htcaufe  every  judge  ought  U  give/cntence  according  to 
•*  if/  #9Jf  ferjuafiw  and  con/cience^  and  not  to  befivayed  by  any  rrfpe^  or 
^  dt/ereuee  to  anotier  mattes  ofiuiou :    and  by  this  means  it  happened 

fdj  iMier  wUt  negoiUi    &   mortis   dim  (fj  ^.ii8« 

•fortere  fpathm  wtercedfti,    Strada  aebcllo  (g)  p»  172. 

Bellgioo,  Vol.  \,fMkgnno  \s%%»  (^)  Suppofed  to  be  the  thea  earl  <it 

(oj  Bp.  Mumttm  Nottingham, 

*'  fometimes, 
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^  fomelimes,  that  when  all  the  barons  of  the  Excbe({uer  hac|  delivered 
^  their  opinions,  qnd  agreed  in  their  reafons  and  arguments,  jet  htf 
^  coming  to  fpeak  lail,  and  differing  in  judgment  from  them,  hath  ex* 
^  prefled  himfelf  with  fo  much  weight  and  folidity,  that  the  barons  bavd 
*'  immediately  retraced  their  votes,  and  concurred  with  him.  He 
*^  hath  fat  as  a  judge  in  all  the  courts  of  law,  and  in  two  of  them  as 
*^  chief;  but  Itill  wherever  he  fat,  all  bufinefs  of  confequence  followed 
'*  him,  and  no  man  was  content  to  fit  down  by  the  judgment  of  any 
^  court,  till  the  cafe  was  brought  before  him,  to  fee  whether  he  were 
**  of  the  fame  mind ;  and  his  opinion  being  once  known,  men  did 
**  readily  acquiefce  in  it;  and  it  was  very  rarely  feen,  that  any  man 
*^  attempted  to  bring  it  about  again ;  and  he  that  did  fo,  did  it  upon 
*^  great  difadvantages,  and  was  always  looked  upon  as  a  very  con-* 
•*  tentious  pcrfon ;  fo  that  what  Cicero  fays  of  Snr/lfx,  did  very  often 
^  happen  to  him,  Etlam  quos  contra  ftatuit^  dtquos  placaffqut  dimifit, 

**  Nor  did  men  reverence  his  judgment  and  opinion  in  courts  of  law 
''only;  but  his  authority  was  as  great  in  courts  of  equity,  and  tho 
**  fame  refpe6!  and  fubmilTion  was  paid  him  there  too;  and  this  Bp<* 
*•  peared  not  only  in  his  own  court  of  equity  in  the  Exchequer  chamber^ 
*•  but  in  the  Chancery  too,  for  thither  he  wasoften  called  to  advifeand 
*•  affift  the  lord  chancellor,  or  lord  keeper  for  the  time  being;  and  if 
*'  the  caufe  were  of  difficult  examination,  or  intricated  and  entangled 
"  with  variety  of  fettlements,  no  man  ever  fhewed  a  more  clear  and 
•*  difcerning  judgment :  if  it  were  of  great  value,  and  great  perfonf 
••  intereftcd  in  it,  no  man  (hewed  greater  courage  and  integrity  in 
•*  laying  aiide  all  refped  of  perfons.  When  he  came  to  deliver  his 
*'  opinion,  he  always  put  his  difcourfe  into  fuch  a  method,  that  one 
'*  part  of  it  gave  light  to  the  other;  and  where  the  proceedings  of 
**  Chancery  might  prove  inconvenient  to  the  fubje6t,  he  never  fpared 
"  to  obferve  and  reprove  them :  And  from  his  obfervations  and  dif- 
**  courfes,  the  Chancery  hath  taken  occafion  to  efiabliih  many  •(  thofe 
"  rules  by  which  it  governs  itfelf  at  this  day. 

^^  He  did  look  upon  equity  as  a  part  of  the  common  law^  aik!  one  of 
•*  the  grounds  of  it;  and  therefore,  as  near  as  lie  could,  he  did  alwa)*^ 
•*  reduce  it  to  certain  rules  and  principles,  that  men  might  ftudy  it  as 
"  a  fcience,  and  not  think  the  adminiflration  of  it  had  any  thing  arbi- 
•*  trary  in  it.  Thus  eminent  was  this  man  in  every  ftation,  and  into 
••  what  courfe  foever  he  was  called,  he  quickly  made  it  appear,  that 
♦*  he  deferved  the  chief  feat  there. 

"  As  great  a  lawyer  as  he  was,  he  would  never  fuffer  the  ftri^nefs 
«•  of  law  to  prevail  againfl  confcience;  as  great  a  chancellor  as  he  wat, 
^  he  would  make  ule  of  all  the  niceties  and  fubtilties  in  law,  when  it 

<«  tended 
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^  tended  to  rupport  right  and  equity^  But  nothing  was  mdte  admirafafe 
**  in  hiniy  than  his  patience:  he  did  not  affe6t  the  reputation  ofquidt* 
**  nefs  and  difpatch,  by  a  haAy  and  caplioua  hearing  of  the  counfel:  he 
<^  would  bear  witk  the  meaneil,  and  gave  every  man  his  full  fcope, 
**  thinking  it  much  better  to  lofe  time  than  patience :  in  fumming  ap 
*<  of  an  evidence  to  a  jury»  he  would  always  require  the  bar  to  inter- 
**  rupthim  ifhe  did  miilakey  and  to  put  him  in  mind  of  it,  if  he  did  Ibr- 
^'  get  the  leaft  circumdance :  fome  judges  have  been  difturbed  at  this  at 
**  a  nidenefs,  which  he  always  looked  upon  as  a  fervice  and  refped 
**  done  to  him. 

*^  His  whole  life  was  nothing  elfe  but  a  continual  courfe  of  labour  and 
*''  induftry  and  when  he  could  borrow  any  time  from  the  public  fervice, 
*^  it  was  wholly  employed  either  in  philofophical  or  divine  meditation^: 
^  and  even  that  was  a  public  fervice  too,  as  it  hath  proved;  for  they 
*^  have  occafioned  his  writing  of  fach  treatifes  as  are  become  the  choic^ 
**  entertainment  of  wife  and  good  men,  and  the  world  hath  reafon  to 
'*  wifh  that  more  of  them  were  printed.  He  that  coniiders  the  adive 
part  of  his  life,  and  with  what  unwearied  diligence  and  application  of 
mind  he  difpatched  all  mens  bufinefs  which  came  under  his  care* 
*^  will  wonder  how  he  could  find  any  time  for  contemplation :  he  that 
*'  coniiders  again  the  various  fludtes  he  pafi  thro,  and  the  many  col- 
*^  ledioos  andobfervations  he  hath  made,  may  as  juiUy  wonder  how  he 
**  could  find  any  time  fbr  adion :  but  no  man  can  wonder  at  the  exemjl- 
**  lary  piety  and  innocence  of  fuch  a  life  fo  fpent  as  this  was,  wherein  as 
^'  he  was  careful  to  avoid  every  idle  word,  fo  it  was  manifeA  he  aevc'r 
fpent  an  idle  day.  They  who  came  far  Ihortof  this  great  man,  will 
be  apt  enough  to  think  that  this  is  a  panegyric,  which  indeed  is  a 
'*  hiflory,  and  but  a  little  part  of  that  hiflory  which  was  with  great  truth 
^  to  be  related  of  him.  Men  who  defpair  of  attaining  fuch  perfection* 
^  are  not  willing  to  believe  that  any  man  elfe  did  ever  arrive  at  fuch  a 
^  height. 

^  He  was  the  grcateil  lawyer  of  the  age,-  and  might  have  had  what 
*'  pradice  he  pleafed;  but  tho  he  did  mod  confcientiotidy  affed  the 
«« latx)ors  of  his  profeflion,  yet  at  the  fame  time  he  defpifed  the  gain  of 
**  it;  and  of  thofe  profits  which  he  would  allow  himfelf  to  receive,  kie 
^  always  fet' apart  a  tenth  peiiny  for  the  poor,  which  he  ever  difpenfed 
^  with  that  fecrefy,  that  they  who  were  relieved,  feldom  or  never  knew 
**  dieir  benefador.  He  took  more  pains  to  avoid  the  honours  and  pre- 
^*  ferments  of  the  gown,  than  others  do  to  compafs  thero*  His  mode  Ay 
^*  was  beyond  all  example;  for  where  fome  men  who  never  attfinefl  to 
**  half  his  knowledge,  have  been  puffed  up  with  a  high  conceit  of  them* 
U  felveS|  and  have  afieCledall  occalions  of  raifing  their  own  edeem  by 

*'  depreciating 
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^  depreciafitig  OtW  metly  he  on  the  contrary  was  the  mod  obliging  tnmi 
^  that  ever  pradifed.  If  a  young  gentleman  happened  to  be  retained 
^  to  argue  a  point  inlaw,  where  he  was  on  the  contrary  fide,  he  would 
^  very  often  mend  the  objections  when  he  came  to  repeat  them,  and 
*^  always  commend  the  gentleman,  if  there  were  room  for  it;  and  one 
^  good  word  of  his  was  of  more  advantage  to  a  young  man^  than  all  the 
•♦  £ivour  of  the  court  could  be." 

Upon  the  promotion  of  lord  chief juilice  RaittsftrJ^  who  fucceeded  hifii 
in  that  office,  the  then  lord  chancellor  expreft  himfelfthus:  (i)  **  The 
<^  vacancy  of  the  feat  of  the  chief  juilice  of  this  court,  and  that  by  a  way 
^  and  means  fo  unufual,  as  tberefignation  of  him,  that  lately  held  ii^ 
^  and  this  too  proceeding  from  fo  deplorable  a  caufe  as  the  infirmity 
^jDf that  body,  which  began  to  forfake  the  ablefl  mind  that  ever  pre- 
^*  fided  liere,  hath  filled  the  kingdom  with  lamentations,  and  given  the^ 
^  king  many  and  penfive  thoughts  how  to  fupply  that  vacancy  again." 
And  then  addreffing  himfelf  to  his  fucceifor :  ^  The  very  labours  of  the 
^  place,  and  that  weight  and  fatigue  of  bufinefs,  which  attends  it,  are 
**  no  tmall  difcouragements ;  for  what  flioulders  may  not  juftly  fear  that 
•*  burden,  which  made  him  itoop,  that  went  before  you  ?  Yet  I  confefir 
**  you  have  a  greater  difcouragement  than  the  mere  burden  of  your 
**  place,  and  that  is  the  unimitable  example  of  your  predeceflbr.  Onem 
«  rcfiim  efifutctdere  ^0  frincipiwBttht  faying  of  him  in  the  panegyric, 
•*  and  you  will  find  it  fo  too,  that  are  to  fucceed  fuch  achtefjuftice,  of 
"  fo  indefatigable  an  induftry,  fo  invincible  a  patience,  fo  exemplary 
'^  an  integrity,  and  fo  magnanimous  a  contempt  of  worldly  things,  with- 
••  out  which  no  man  can  be  truly  great ;  and  to  all  this  a  man  that  was 
"  fo  abfolute  a  mailer  of  the  fcience  of  the  law^  and  even  of  the  moft 
"  abftrufeand  hidden  parts  of  it,  that  one  may  truly  fay  of  his  know^- 
•*  ledge  of  the  law,  what  St.  Jufiin  faid  of  St.  Hierom't  knowledge  in 
**  divinity,  ^^d  Hiironymus  nefcivit^  nuUus  mmalium  unquamfciviu 
**  And  therefore  the  king  would  not  fuffer  himfelf  to  part  with  fo  great  • 
«  man,  till  he  had  placed  upon  him  all  the  marks  of  bounty  and  efteemf 
«  which  his  retired  and  weak  condition  was  capable  of." 

To  this  the  new  chief  juftice,  fpcaking  of  his  predeceffor,  anfwered 

,  in  the  following  words. 

« A  perfon  in  whom  his  eminent  virtues  and  deep  learning 

«  have  long  managed  a  conteft  for  the  fuperiority,  which  is  not  decided 
•*  to  this  day,  nor  will  it  ever  be  determined,  I  fuppofe,  which  fliaH 
«  get  the  upper  hand :  A  perfon  that  has  fat  in  this  court  many  years, 
«  of  whofe  aaions  there  1  have  been  an  eye  and  ear  witnefs*,  that  by  the 

«<greatBelt 
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^greatheis  bfhis  learning. always  charmed  his  auditors  to  reverence  and 
**  attention :  A  perfon  of  whom  I  think  1  maj  boldly  fay,  that  as  for- 
'*  mer  times  cannot  (hew  any  fuperior  to  him,  fo  I  am  confident  fucceed* 
**  ing  and  future  time  will  never  (hew  any  equal.  Thefe  confidcralions, 
'*  heightened  by  what  I  have  heard  frdm  ybur  lordthip  concerning  him, 
'^  made  me  anxious  and  doubtful,  and  put  me  to  a  (land  how  I  fliould 
**  fucceed  fo  able,  fo  gdod,  slnd  fo  great  a  man.  It  doth  very  much 
*'  trottble  me^  that  I,  who,  in  comparifon  of  him,  am  but  like  a  Candle 
**  lighted  in  the  fun-lh^ne^  or  like  a  glow-worm  at  mid-day,  (hould 
•^  fucceed  fo  great  a  perfon,  that  is  and  will  be  fo  eminently  famous  to 
**  allpofterity;  and  I  mufl  ever  wear  this  motto  in  my  breaii  to  comfort 
^*  mCf  and  in  my  adions  to  excUfe  me^ 

**  SeqUiiur^  quamvh  nw  p^iffibut  t0quis.** 

Mr.  Aaxter^  with  whOm  our  author  was  very  intimatcf  towards  the 
latter  part  of  his  life,  defcribes  him  in  thefe  words  (k)^  *<  Sir  Matthew 
*^  Halt^  that  unwearied  (Indent,  that  prudent  man,  that  folid  philofo- 
^  pber,  that  famous  lawyer^  that  pillar  and  balls  of  juflice,  who  would 

not  have  done  an  unjufl  a^  for  any  worldly  price  or  motive,  the  oma* 

ment  of  his  majeliy's  government,  and  honour  of  England^  thehighcll 
^  faculty  of  the  foul  of  Weftminfitr-Hqll^  and  pattern  to  al|  the  rever«i 
••  end  and  honourable  judges;  that  godly  ferious  pradical  chriflian,  the 
**  lover  of  goodnefs  and  all  good  men,  a  lamenter  of  the  clergies  felfi(h<* 
**  nefi  and  unfaithfulnefs  and  difcord,  and  of  the  fad  divifions  following 
'*  hereupon;  an  eameft  de(irer  of  thecr  reformation,  concord,  and  the 
<*  diurch's  peace,  and  of  a  reformed  a£l  of  uniformity,  as  the  bed  and 

neceflary  means  thereto ;  that  great  contemner  c{  the  riches,  pomp 

and  vanity  of  the  world ;  that  pattern  of  honeil  plainnefs  and  humility^ 
**  who  while  he  fled  from  the  honour  that  purfued  him,  wa«  yet  lord 
**  chief  jufHce  of  the  king's-bench,  afler  being  long  lord  chief  baron  of 
**  the  Exchequer;  living  and  dying,  entring  on,  udng,  and  voluntarily 
**  furrendering  his  place  of  judicature  wjth  the  mod  univcrfal  love^ 
**  honour  and  praife,  that  ever  did  Engli/h  fubjedl  in  this  age,  or  any 
«*  that  juil  hidory  doth  acquaint  us  with,  ^c.  ^c.  55*c. 

Thus  &r  for  the  author. 

As  to  the  work  Itfelf,  if  any  of  our  author's  performandes  mi^ht  chal- 
lenge the  precedence  of  the  reft,  this  feems  to  have  the  jufteft  claim  ta 
it,  as  being  a  favourite  work,  which  he  of\cn  reviewed,  and  was  at 
V^d  pains  and  charge  in  furniihin'g  himfeif  with  proper  materials  for 

(k)  Baxter^*  not«l  on  Lord  Hale**  life,  p,  4|; 
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His  compadionate  concern  for  the  lives  and  liberlies  of  mankind  on 
the  one  hand,  and  for  preferving  the  public  peace  and  tranquility  on 
the  other,  had  poiTeiTed  him  with  an  opinion  of  the  higli  importance, 
that  the  pleas  of  the  crown,  efpecially  thofe  relating  to  capital  ofTenfes^ 
ihould  be  reduced  to  certain  rules,  and  thofe  rules  clearly  and  plainly 
underflood,  that  fo  there  might  be  as  little  room  left  as  poii^blc  either 
for  erring  in,  or  perverting  of  judgment. 

It  was  this  led  him  to  make  the  crown  law  his  principal  /ludy,  tp 
\vhich  he  applied  himfelf  with  great  affidulty ;  for  as  bifhop  Burne* 
fpeaking  of  this  treatife  informs  us  (l)^  *'  It  was  by  much  fearch  and 
*•  long  obfervation  he  compofed  that  great  work  concerning  it.**  The 
fame  author  acquaints  us  (mj^  that  he  had  begun  his  colledions  relating 
hereto  in  the  reign  of  King  Charles  I.  "  But  afler  the  king  was  mur* 
*^  deredhelaid  th^m  by;  and  that  they  might  not  fall  into  ill  hands,  ho 
^'  hid  them  behind  the  wainfcotting  of  his  Audy,  for  he  faid,  there  "Mas 
•*  no  more  occajlon  to  vje  them^  till  the  king  fiould  he  again  re/lored  to  his 
*^  right  \  and  f(i  upon  his  majcfly's  refloration  he  took  them  out,  and 
**  went  on  in  his  defign  to  perfedl  that  great  work.** 

Hence  it  appears  highly  probable,  that  he  intended  this  work  for  the 
public,  altho  the  bufinefs  of  his  flation  did  not  afford  him  leifure  to  pub* 
lifh  it  during  his  life ;  however,  about  four  years  afler  his  death,  the 
h6ufe  of  Commons  took  fingular  notice  of  it,  and  thouglit  it  a  work  of 
fuch  confequence,  as  to  pafs  a  vote  (n)^  defiring  his  executors  to  print 
it ;  and  appointed  a  committee  to  take  care  thereof:  but  that  parlia- 
ment being  foon  afler  diflblved  (o)^  this  defign  dropt. 

Some  years  fince  there  was  publiflied  a  treatife,  intitlecf.  Pleas  of  the 
Crown  by  Sir  Matthew  Hale ;  but  this  was  only  a  plan  of  this  workv 
containing  little  more  than  the  heads  or  divifions  thereof,  concerning 
which  the  editor  in  his  preface  exprefles  himfelf  thus,  "  He  [our  author] 
••  hath  written  a  large  work  upon  this  fubjecl,  intitled,  Jn  Hifiory  of  the 
•'  Fleas  of  the  Crown^  wherein  he  (liews  what  the  law  anciently  was  in 
**  thefe  matters,  what  alterations  have  from  time  to  time  been  made  in 
**  it,  and  what  it  is  at  this  day.  He  wrote  it  on  purpofe  to  be  printed^ 
"  finifhed  it,  had  it  all  tranfcribed/«r  the  prefs  in  his  life-time,  and  had 
"  revifed  parf  of  if  aAer  it  was  tranfcribed." 

It  is  therefore  to  be  hoped,  the  publication  hereof  will  not  be  thought 
any  way  to  interfere  with  the  direction  of  his  will.  That  none  of  hie 
JHSS,  Jhould  he  printed  after  his  death^  except  fuch  as  he  Jhould  give  order  for 
during  hit  life^  his  intention  for  printing  it  being  fo  apparent,  as  may 
well  amount  to  an  order  for  fo  doing. 

(VJ  0.  go.  ^m*  t.  29.         C^J  Nov*  29,  i63o.  r»J  Jan*  x8,  16J0. 

Beiidcs; 
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Bc€de8,  as  bilhop  Burmet  obfer^s  (p)^  this  prohibit<nry  claufe  in  the 
Vill  feems  in  fome  meafure  to  be  revoked  by  his  codicil,  wherein  he 
OrderSi  that  if  any  h^ok  ef  his  writing  fiomld  it  printed^  then  wkatfi^uld 
Be  given  at  a  conjideratien  for  the  c^pyjhwld  be  divided^  &c.  a  kind  of 
imputation^  that  he  bad  left  the  printing  thereof  to  the  difcretion  of  hit 
executors. 

The  above-mentioned  writer  farther  obferves  (q)^  that  his  unwilling* 
liiefs  to  have  anj  of  his  works  printed  after  his  death,  proceeded  from 
an  apprehenfion,  left  they  fhould  undergo  any  expurgations  or  interpo* 
lations  in  the  licenfing  them ;  for  /i/V,  he  faid,  might  in  matters  rf  la'sf 
f  reive  te  he  effuch  mi/chievous  cenfequence^  that  he  was  refilved  nene  efhis 
Writings  Jhould  he  at  the  mercy  ef  the  lieenfers* 

But  as  there  is  no  Aich  thing  required  by  the  laws  now  in  being,  that 
reafon  is  at  an  end,  and  the  reader  may  beafTured,  that  the  edition  here 
offered  to  the  public  it  printed  faithfully  from  the  author's  original 
manuicript. 

This  manufcript  confifts  of  one  thick  folio  volume,  all  in  our  author's 
own  hand- writing,  from  whence  it  was  tranfcribed  in  his  life-time,  and 
the  tranfcript  has  fince  been  bound  up  in  feven  fmall  volumes  in  folio. 
It  had  been  by  him  revifed  as  far  as  Chap,  37*  in  the  firft  part,  t/Zs. 
about  the  middle  of  the  third  volume,  as  appears  from  many  interline- 
ations and  additions  in  his  own  hand ;  the  corredtions  in  the  remaining 
part  are  in  another  (very  modem)  hand,  and  in  fome  places  not  very 
agreeable  to  the  fcope  of  the  argument.  > 

This  tranfcript,  therefore,  fo  far  as  revifed  and  correded  by  our 
author  (and  no  farther),  may  be  deemed  the  original  finiflied  and  per- 
feded  \  but  £nce  even  in  this  part  there  are  in  fome  places  leaves  taken 
out,  and  others  inferted  in  their  room  in  a  different  hand,  unauthenti- 
cated  by  our  author,  and  fometimes  quite  diflurbing  the  coherence  and 
connexion  of  the  difcourfe,  it  was  not  thought  warrantable  to  confider 
inch  interpolations  as  a  part  of  this  treatife;  for  as  it  cannot  be  doubted 
but  great  regard  will  be  always  paid  to  the  performance  of  fo  efteemed 
an  author,  it  is  a  piece  of  juftice  due  both  to  the  author  and  the  public, 
that  nothing  fliould  be  herein  inferted,  but  what  is  undeniably  his,  and 
carries  evident  marks  of  being  by  him  intended  as  part  of  this  work. 

The  title  hereof  was  named  by  our  author  himfelf  Hifleria  Piadtwum 
C$rM4fi  for  he  intended,  as  appear:)  from  the  Proemium^  to  have  taken 
in  the  whole  body  of  the  crown-law,  as  well  in  relation  to  matters  civil, 
as  matters  criminal ;  for  which  purpofe  he  once  deiigned  to  have  added 
two  more  books  upon  this  fubjeft,  the  one  concerning  ofienfes  not 

b  2  capital. 
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capital,  the  otlier  touching  franchifes  and  liberties ;  bat  to  the  great 
detriment  of  the  public,  neither  of  thefe  appears  ever  to  have  been 
compofed  by  htm;  fo  thatf  as  it  now  fiands,  it  treats  only  of  offenfes 
capital,  which  is  indeed  the  roofl  important  branch  of  the  crown-law, 
being  what  mod  nearly  affe6b  the  life  and  liberty*  of  the  fubjed;  be- 
fides,  in  treating  hereof,  he  has  unavoidably  explained  many  incidental 
Blatters  equally  applicable  to  offenfes  not  capital. 

Thejirfi  part  of  this  work  relates  to  the  nature  of  the  offenfes,  v:x4 
the  feveral  kinds  of  trea/M^  ^^^fy  ^^^  f^^^Jfy  ^^  fecond  of  thefe, 
herefy,  being  an  oflfenfe  of  a  fpi  ritual  nature,  of  which  it  was  not  our 
author's  purpofe  to  treat,  was  at  firft  wholly  omitted  by  him ;  but  after- 
wards cohfidering,  as  I  fuppofe,  that  by  itf  being  circumfcribed  by  a6t 
of  parliament,  vis.  1  £//x.  it  became  an  offenfe  of  temporal  cognizance, 
be  thought  proper  to  infert  a  chapter  upon  that  head. 

The  ficPMj.psiii  relates  to  the  manner  of  proceeding  againfl  offenders ; 
wherein  are  confidered  the  jurifdidlion  of  the  feveral  courts;  the  man- 
ner of  apprehending,  committing,  bailing,  and  arraigning  offenders; 
their  feveral  pleas,  bringing  them  to  trial,  judgment,  and  execution. 

Having  thus  gnren  fome  general  account  of  the  author  and  the  work, 
it  wtU  be  proper,  in  tlie  next  place,  to  acquaint  the  reader  with  the 
part  I  have  had  in  this  edition,  which  has-been  to  fupervife  the  printing^ 
thereof^  that  it  be  agreeable  to  our  author's  manuicript,  which  being 
Wjitten  in  a  very  obfcure  hand,  might,  by  one  wholly  unacquainted 
with  the  law,  have  been  frequently  miilaken. 

To  make  this  work  the  more  authentic,  the  feveral  references  herein 
made  to  the  records  have  been  compared  with  the  origmals  at  the  ref- 
pedive  offices  in  the  Tow^r  and  Wtfiminfter* 

I  hare  aKo  carefully  examined  the  feveral  quotations  from  the  year- 
books, reports,  C^r.  many  of  which  being  quoted  wkhout  folio  or  page, 
or  elfe  mif-quoted,  have  with  no  fmall  trouble,  been  fupplied  and  redi* 
fied ;  for  our  author,  net  having  always  had  leifure  to  confult  the  books 
themfeh:es,  has  frequently  copied  from  the  mif-printed  quotations  in 
the  margin  of  lord  Gsir's  third  volume  of  his  Inffitutes. 

As  it  cannot  be  expeded,  but  in  the  writing  fo  large  a  manufcript, 
fome  .words  muff,  cumnte  calamoy  have  been  omitted  or  wrong  written,^ 
I  have  in  fome  few  places  taken  the  Hbcrty  to  add  or  alter  a  word  or 
two  to  preferve  the  fenfe ;  but  have  been  particularly  careful-  to  dtf* 
tioguiffi.  fuch  addition  or  alteration  within  crotchets,  that  1'  might  not 
impofe. my  judgment  on  the  reader,  but  leave  him  to  judge  for  himfeK^ 
whether  .the  drift  of  our  author's  reafoning  do  not  require  it. 

I  have  likewife  fubjoined  a  few  notes,  containing  fome  obfen^ation^ 
from  the  records ;  as  alfo  rexnarking^  where  tlie  law  hath  been  fince 

explained 


THE  PREFACE.  xlii 

explained  by  later  rerolutions,  or  altered  by  fubfequent  ads  of  par- 
liament; but  as  tbefe  ads  are  foznetimes  very  long,  confifling  of  many 
plaufes,  the  reader  is  defired  to  ufe  the  fgme  caution  here,  which  is  re- 
commended by  our  author  (t)  with  regard  to  thofe  recited  in  the  work 
itfel^  vis.  "  that  he  rely  not  barely  upon  the  abftrads  thereof  here 
<*  given,  but  perufe  the  ftatutes  themfelves  in  the  books  at  large." 

I  am  fenfible  many  flips  and  omiffions  muft  needs  have  happened  in 
the  fbpeivifing  fo  large  a  work  of  fo  critical  a  nature,  but  hope  that 
will  plead  my  excufe,  9t  lead  to  thofe,  who  confidcr  the  wide  differ- 
^nc*  between  perufing  it  in  a  fair  print  and  in  a  diQcult  manufct ipt^ 
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The  Method  of  the  Woek  ifUended. 

HAVING  an  intention  to  make  a  full  coIIeAion  of  the  PUm  tf 
the  CrowHy  I  ihall  divide  diofe  Pleas  into  two  general  Tra£bk 
The  firfi 9  concerning  pleas  of  the  crown  in  matters  criminal. 
The  fecond;  concerning  pleas  of  the  crown   in  matters  civil  i 
tiamdy>  concerning  franchifes  and  liberties. 

The  former  will  be  the  fubjed  of  the  firft  and  kcooA,  books,  the 
latter  of  the  third  book. 

Ftrft,  therefote,  I  (hall  begin  with  the  feveral  kinds  of  crimes^  that 
make  up  the  fubje(^  matter  of  my  firft  and  fccond  book. 

Crimes  that  are  punifhable  by  the  laws  of  England^  are  for  their 
matter  of  two  kinds, 
J.  EccUJiqfticaL 
2.  TemporaL 

Tht  former  of  thefe,  namely,  fuch  crimes  as  I  call  EccUfiaftical^  are 
of  ecclefiaftical  cognizance  ;  and  though  all  external  jurifdidlion,  as  well 
ecclefiaftical  as  temporal,  is  derived  from  the  Crown  of  England^  and  all 
criminal  proceedings  in  the  eccldiaftical  courts,  are  infome  kiuAPlacita 
Ccron€t  fuits  for  the  king,  and  fuch  as  he  may  pardon  or  difcharge,  as 
*  t^ing  his  own  fuits,  yet  thefe  I  (hall  not  meddle  with  at  this  time. 

The 
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The yjrtf»^  fort,  viz.  Temporal  crimesj  vnhicli  s^re  offenfes  ^gainA 
rhc  )aw's  of  this  realm,  whether  the  common  law  or  ads  of  parliaT 
ment,  are  dividecf'into  tWo  general  rarik^  or  diftfibutioqs  in  refped  of 
the  punifhments  that  are  by  law  appointed  for  them,  or  in  refpcdl  of 
their  nature  or  degree  :  and  thus  they  may  be  divided  into  capital  of* 
ibnfes,  or  offenfes  only  priminal  ^  or  rather,  and  mo^e  properly,  into 

Felonies  and 

Aft/demeanors^ 
becaufe  there  is  no  capital  ofFenfe  but  hath  iq  it  the  crimp  of  felony ; 
and  yet  there  be  fome  felonje^,  that  ape  not  in  their  nature  capital, 
whereof  hereafter, 

Crimen  capitaUt  or  felony,  in  this  acceptation  is  of  two  kinds, 
namely. 

That  which  is  complicated,  and  hatli  a  greater  oHenfe  joined  with 
it,  namely  Treafon^  and 

That  which  is  (xmple  felony. 

Touching  the  former  of  thefe,  namely  Treafon^  it  is  that  capita^ 
ofienfe,  which  is  committed  againft  fome  fpecial  civil  obligation,  of 
fubjefiion  and  £iith  more  than  is  found  in  other  capital  offenfes,  and 
dierefbre  it  hath  the  denomination  ofproditio^  ai^  ^e  offV&fe is  hkidM 
be  done  proditori^. 

This  offenfc  of  Treafon  is  of  t^o  kinds,  namely. 

That  which  is  againft  the  higheft  civil  obligation,  pamely,  againft 
the  king,  his  crown  and  dignity,  which  is  called  High-treeffou* 

Or  againft  fome  p|her,  to  whom  a  civil  obligation  of  faith  is  made 
or  implied,  which  is  called  Petiutreafon. 

The  oflenfes  of  h\gh-treafon  arc  of  two  kinds,  viz^ 

Such  as  were  treafons  by  the  common  law^  or, 

Such  as  were  made  fo  by  fpecial  ails  of  parliament. 

The  offenfes  of  fimple  felony  are  Ukewife  of  the  U»\t  diftribution^ 

pamely. 

Such  as  were  felonies  at  common  /eiw,  and. 

Such  as  are  by  ait  of  parliament  put  into  the  degree,  or  under  thfi 
puniihment  of  felony. 

And  the  fiame  diftribution  is  to  be  made  toucbiqg  mifdcmeanors^ 
namely  they  are. 

Such  as  are  fo  by  the  common  law 9  or 

Such  as  are  fp^ially  made  punifhable  as  mifdcmeanors  by  aBs  of 
farliamcntn 

This 
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This  h  the  general  order  and  diflribudon  of  the  firft*  and  fecond 
book  of  this  traAate,  namely,  concerning  die  matters  of  the  Pleas  ot 
the  Crown  in  criminals  ;  or  thofe  crimes,  which  come  under  th^ 
cognizance  of  the  laws  of  this  kingdom,  wherein  the  profecution  is 
prt  regCy  or  in  his  name  or  rights  as  die  common  vindex  of  public  in* 
juries  or  crimes. 

The  particular  enumeration  of  thefe  feveral  ofFenfes  is  much  of  the 
buiinefs  of  thofe  charges,  that  are  given  to  the  grand  jury  by  the 
juftices  in  their  feveral  feffions ;  and  they  were  for  the  moft  part 
heretofore  contained  in*  certain  articles  or  heads  of  inquiry 
delivered  out  in  writing  to  the  feveral  inquefts,  Und  were  often  ftiled 
Capitula  Placitomm  Corona ;  fuch  were  thofe  of  il.  1.  mentioned  by 
Hoveden^p.  744,  783.  which  were  delivered  to  the  inquifitors  in  every 
wappentach  or  hundred,  and  to  the  juftices  itenerant  to  make  inquiry 
upon,  and  by  them  to  the  grand  inquefts ;  and  fuch  were  thofe  ArticuR 
iilmris  declared  by  Bra/lon^  Lib.  III.  de  corona^  cap*  1.  and  printed  in 
the  old  Magna  Charta  for  the  juftices  in  eyre  to  make  inquiry  upon, 
which  I  iball  not  here  repeat  at  large,  but  fhall  take  them  up  as  I 
ihali  have  occaiion  to  ufe  them. 

The  order  which  I  ihall  obferve  in  thefe  Pleas  of  the  Crown  will 
be  this : 

I.  In  the  firft  book  I  will  confidef  of  capital  offenfes,  Treafon  and 
Felonies ;  which  book  will  be  divided  into  two  parts*: 

1.  The  enumeration  of  the  kinds  of  treafons  and  felonies  as  well 
by  tommon  law,  as  by  adls  of  parliament. 

2.  The  whole  method  of  proceedings  in  or  upon  them^ 

II.  The  fecond  book  will  treat  of  matters  criminal,  that  are  not  capital ; 
and, 

SL  The  third  book  will  be  touching  franchifes  and  liberties  (*). 

*  That  which  U  here  offered  to  the  books  having,  aa  I  have  been  credibly  in* 
pablic,  it  only  the  firft  of  thefe  books,  formed,  never  been  compofcd  by  oitr 
coftfifting  of  two  parti;   tJic  other  two       author. 
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PART    L 


CHAP.  I. 

Concerning  Capital  Punijkments. 

BEING  to  treat  concermi^  capital  oficnces,  it  will  not  be  amifr 
to  prcnufe  fomethif]^  touching  capital  punifliments. 

Laws,  that  are  introduced  by  cuftom,  or  inftituted  by  the  legifla- 
tire  autbority  for  the  good  of  civil  focieties.  would  be  of  little  dkSt^ 
unleis  diey  had  alfo  dieir  fm&koDAf  impofing  penalties  npon  the  of- 
fenders of  tbofe  laws. 

Thefe  penalties  are  various  according  to  the  feveral  natures  of  the 
oflfenfes,  or  the  detriment  that  comes  diereby  to  civil  fecieties ;  fbmc 
are  only  pecuiuary  ;  fome  corporal,  but  not  capital,  fuch  as  imprifon- 
ment,  fligmatizing,  banifhrnent,  lervitude,  and  the  like ;  odiers  are 
capital,  utthnum  fnpplieium^  or  deadi ;  and  that  death  fometimes  ac« 
companied  witk  greater,  fometimes  widi  lefii  degrees  of  leverity. 

So  ^t,  akho  ofienfes  agunft  the  good  of  human  Ibciety  be  many 
of  them  prohibited  by  the  laws  of  God  and  nature,  yet  the  puniih- 
flMBtsof  dl  fiick  offimfes  are  not  ddiermiiifid  by  the  law  of  nature  to 
diis  or  that  particular  kiad»  but  are  for  die  moft  part,  If  not  altogether 
lefttD  the  pofitive  laws  and  conftiCutioos  of  feveral  kii^doina  and 
iftaaes* 

Jnd^berefiire,  aldio  moft  cectainly  d>e  penalties  inftituted  by  God 
himCelf  among  his  andcot  people  upon  the  breach  of  Aeir  laws  were 
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with  the  higheft  wifdom  fitted  to  that  (late,  and  all  laws  and  infli* 
tuted  puniQiments  fhould  come  up  as  near  to  that  patteniy  as  may  be  ^ 
yet  as  to  the  degrees  and  kinds  of  puniftiments  of  o£Fenfes  in  foro 
civUl  vil  judlcidrio  they  are  not  obliging  to  all  other  kingdoms  or 
ftates,  but  all  ilates,  as  well  chrijlian  as  heathen*  liave  varied  from 
diem. 

And  therefore  it  will  not  be  amifs  to  inilance  in  the  various  kinds 
of  puniihments  infli£ted  by  the  feveral  laws  of  feveral  countries,  cfpe- 
cially  in  thofe  two  offenfes  of  homicide  and  theft^  which  are  the  moft 
common  and  obvious  offenfes  in  all  countries. 

By  the  antienteft  divine  law*  that  we  read,  the  puni(hment  of  homi- 
cide was  with  death.  Gen.  ix.  6.  fVhofoever  Jheds  tnan^s  bloody  by 
man  Jhall  his  blood  be  Jhed  (a). 

And  the  judicial  law  given  by  Mofes  was  purfuant  to  it,  witH  fome 
temperaments  and  explanations.  Exod.  xxi.  12,  13,  14.  /f/,  that 
/mteth  a  man^  fo  that  he  die^  Jhall  furely  be  put  to  death.  And  if  a 
man  lie  not  in  wait^  but  God  deliver  him  into  his  hand ;  then  I  will 
appoint  thee  a  place^  whither  he  Jhall  Jlee.  But  if  a  man  come  pre* 
fumptuoujly  upon  his  neighbour  to  flay  him  with  guile ;  thou  /halt  take 
him  away  from  mine  altar y  that  he  may  die.  And  v.  18,  19.  And  tf 
menjirive  together^,  and  one/mite  another  with  a  Jione^  or  with  hit  Jiji^ 
and  he  die  noty  but  keepeth  his  bed ;  if  he  rife  again^  and  walk  abroad 
upon  his  fiaffy  then  Jhall  he  that  fmote  him^  be  quit  \  only  he  Jhall  pof 
for  the  lojs  of  his  time^  and  for  his  cure. 

And  what  this  delivery  by  God  of  a  man  into  his  neighbour's  hand 
is,  is  heft  expounded  Deut.  xix.  4,  5,  6,  1 1,  12«  IVhofo  killeth  his 
neighbour  ignorantly^  whom  he  hated  not  in  time  pafi^  As  where  a 
man  cleaveth  wood^  and  the  ax  fliethfrom  the  helve ^  and  kilUtk  a  man^ 

|.  ^    hefhallfly  to  the  city  of  refuge  (b)y  lejl  the  avenger  (c)  of  blood 

'*^"'  purfue^  and  flay  him  while  his  heart  is  hot ;  whereas  he  was  mt 
worthy  of  deaths  in  that  he  hated  him  not  in  tinupafi :  But  if  any  man 
hate  his  neighbour ^  and  lie  in  wait  for  him,  and  rife  up  againft  him^  and 

< 

(£)  This  law  being  ^iven  to  Noahf  from  perfon  (kin.     See  Stiden  :   de  jt/r»  nM» 

tvhom  all  men  arc  denvcd,  it  not  peculiar  Lih,  IV.  o^  i,  &  Je  ficajmlkus  m  lite 

to  the  |^«e/ircj;  bat,  as  our  author  obfervca  iefunSit   bat  the  truth  it,   the    Hebrew 

below,  it  binding  on  aU  mankind.  wordt  Gael  ks  Jam^  here  rendered  tke 


(b)  Concerning  thefe  citiet  of   refu^,    /#r  ^  klood^  (hould  be  rendered  tk»  HMt  of 
fee  ^Md.  xxi.  13.  AumS*  xxxv.  Dau.  iv«     PlMtf^  for  Gtel  properly  finiifiet  one  of  mg 


luppofed  that  he  wu  the  next  heir  to  the 
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finite  him  mortally^  that  he  die^  and  he  Jleeth  to  one  pf  thofe  cities^  the 
elders  of  his  city  Jhall  fend  and  fetch  him  thence^  and  deliver  him  into 
the  hand  of  the  avenger  of  bloody  that  he  may  die  (d). 

Again ;  Exod.  'xxii.  2.  If  a  thief  be  found  breaking-up^  and  hh^ 
fmitteny  that  he  die^  there  fhall  no  blood  be  Jhedfor  him  ;  if  the  fun  be 
rifen  upon  him^  there  Jhall  blood  be  fhedfor  him  j  for  he  Jhould  make  full 
rejlitution ;  if  he  hctve  nothings  then  he  Jhall  be  fold  for  his  theft. 

Upon  thefe  judicial  laws,  tbefe  things  are  obfervable  ;  l.That  b]^ 
thefe  laws  the  killing  of  a  man  by  malice  foretbought»  or  upon  a  fud- 
den  felling  out,  were  both  under  the  famepunifhment  of  death  (e).  2. 
That  the  killing  of  a  man  by  misfprtune  was  not  liable  to  the 
punifliment  of  death,  by  the  fentence  of  the  ji^dge  ;  but  yet 
the  avenger  of  blood  might  kill  him,  before  he  got  to  the  city  of  re* 
Aige  (f)  3.  The  killing  of  a  thief  in  the  night  was  not  liable  to  punifh* 
ment  of  death ;  but  if  it  were  in  ttie  day-time,  it  was  puniOiable 
with  death.  4.  Tho  there  is  no  exprefs  law  touching  killing  a  maa 
in  his  own  defenfe  (g)^  yet  it  feems  the  cuftom  of  the  Jews^  and  the 

B  2  inter« 

fome  exceptioni  from  this  general  Uw« 
but,  fetting  atide  the  cafe  of  an  houfe* 
breaker  ia  the  night,  thcjf  all  related  to 
cafual  involuntary  homtcidea  ;  there  ta  not 
one  exception  of  a  volimtary  defigned  kil- 
ling, whether  fudden  or  premeditated* 
whatever  inierpretattoni  might  be  after- 
ward* made  by  the  fttnipk  Rabbi's^  who. 
made  the  commandments  of  God  of  none 
cSeGt  thro'  their  traditions,  MmU,  xv.  6k) 
fo  that  there  is  nothing  in  the  Jewijh  law 


(d)  If  there  was  no  avenger  of  blood, 
or  if  he  would  not  or  could  not  kill  the 
flayer,  the  flayer  wu  capitally  puailhed 
by  a  judicial  fentence  ;  and  no  ranfom  or 
recpmpence  was  admitted.  Nnmh,  xxxv. 
3i«  StUtn:  Jt  jar.  not.  Lib,  IV.  cap,  i.  in 
fat ;  even  tho  the  perfon  (lain  (hould  be- 
fore hia  death  dcfire  that  the  flayer  flionld 
befbrgivep.  Mdimonides  More  Ncv%cAimt  Pars 
III.  f.  41.  for  all  volunury  lipmicidc  waa 

inexpiable,  aa  appears  from  iViMi^   xv.  27.  „  •'      / 

31.  Bod  the  cafe  of  David  in  the  matter  of  to  countenance  tbe  diftioAioo  made  by  the 
Uriakt  Pf,  It.  ,16  There  was  one  safe  indeed  laws  of  England  between  murder  and  man* 
of  capital  homicide,  wherein  a  ranfom  was  flaughter  ;  a  diftindion,  which  ferves  to 
allowed,  viz*  If  an  ox  were  wont  to  pu(h  ibew,  that  tho  the  lawa  of  England  be 
with  his  born,  and  it  had  been  tcfttfied  much  fcvcicr  than  the  other  in  the  cafe  of 
to  bia  owner,  and  he  had  not  kept  him  in,  tktfty  yet  they  are  much  milder  in  the  cafe 
fo  that  he  had  killed  a  man  or  a  woman,     of  homicide 


the  owner  was  to  be  put  to  death,  he  being 
looked  OS  aa  the  author  of  the  murder, 
who  wouU  not  prevent  it,  when  he  had 
vanaiAg,  and  might  have  done  it ;  how- 
ever^ this  being  a  cafe  of  grofs  negligence. 
imtber  than  wilful  malice,  he  wMpermittea 
to  redeem  hia  life  by  paying  the  ranfom, 
which  waa  laid  upon  him.  Exod,  xxi.  19, 
3a  the  price  of  a  fervant  was  thirty  flie- 
kels  of  filver.  Aid.  v,  31.  and  that  of  a 
frccmao  waa  genenlly  double,  viz,  fixty 
ihekcla.    Mauum.  Mere  Ntvockim,  P»s  111. 

Thia  waa  alfo  fdooy  by  the  common 

law  of  imglaad,  for  by  fuch  fufierancc  the 

'owner    CMroed  to    have    a  will  to  kill. 

Sumf.  P.  C.  17.  /its.  C^r.  311. 

(ej  The  law  was  general.  That  wkoeocr 


[/)  Unlefshe  fled  to  the  altar,  which 
was  alfo  looked  on  as  a  place  of  refuge*  it 
being  probable  from  Exod^xitX.  13^  14* 
that  the  altar  was  the  place  of  refuge  before 
the  cities  of  refuge  were  appointed.  Sec 
Selden  s  dtjur,  not.  Lib*  I  v.  ca^,  a.  If 
he  did  efcape  to  the  city  of  refuge,  he  waa 
obliged  to  remain  there  till  the  death  of 
the  high  prieft»  for  the  avenger  of  blood 
might  kill  him,  wherever  £  found  him 
out  of  the  bordera  of  tbe  city.  Namk*  xxxv. 
ft5— *3a.  Sdden  t  mbi  Jufrm  ^  de  Syntdriio^ 
XM.  II.  cap.  7.  But  after  the  death  of  the 
bigfa-priefl,  be  waa  at  liberty  to  go  where 
be  would;  for  the  reafon  hneof  fte 
Mahmrides  Mort  Nimoehim,  Part  III.  r«rp« 
40.  and  Amfioorth  on  MMtAfrt  xxxv.  954 


(f)  Tbiar waa  a  fak  fo  plainly  juftiiabte 
ftiutk  a  man,  fottatke'ditt  Jkaiifuuly  be  put  hy  tne  law  of  nature,  that  it  needed  no 
i9dtAMii9dvLui%t  There  were  indeed    pvfiuvc  lawi  however,  tbfr  otrail&on  to 

'  kiU 
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interpretation  of  the  yewlfi  do^^ors,  excufcil  that  &£k  from  the 
puni/hment  of  death  (h).  5.  That  the  ufiial  manner  of  the  execu- 
tion of  the  fentence  of  death  was  ftoning)  and  fometimes  ftranguh* 
tion  {i). 

Now  I  will  confider  fome  of  the  laWft  of  other  nations  in  re- 
fereoce  to  homicide ;  wherein  tho  there  is  a  great  analogy  in  many 
things  between  the  laws  of  the  Jewi^  and  the  laws  of  other  countries ; 
fo  that  a  man  may  reafonably  coDed,  that  thcfe  judicial  laws  of  the 
Jews  were  take  up  by  other  nations,  as  the  grand  exemplar  of  their 
judicial  laws ;  yet  in  fome  things  they  departed  from  them  in  the 
particular  ronftitutions  and  cufioms  of  other  countries. 

Among  the  kges  Atticm  coIleAed  by  Mr.  Pttit^  Lib.  VII.  tit.  1, 
diefe  were  many  of  the  laws  concerning  homicide. 

I*  ^    Sifiatus  Areopagiticus  Jus  Jicito  de  cstdif  aut  vulnefif  non  cafu^ 

^^-'  fed  voluntate  infli/io  ;  de  incendto  itan^  V  mah  venen$  hominis 
meandi  caufa  date. 

Thifmothetit  in  homcidas  animadvertunto* 

Si  quis  homimmfciens  tnorti  duity  capital  e/lo» 

Qftt  aEum  cafu  fortuito  necajfity  in  anman  deportator,  donee  alifuem  i 
€Ognatis  pccijt  placSrit  \  revertitor  vere  perailis  facris  ti  luftratimbus* 

Si  fitts  impntdens  in  certaminHus  alium  ntcijpty  aut  infidiantem  aut 
ignotum  in  praliOf  aut  inuxore^  velmatrey  vel  Jororey  vel  filiay  vel 
coHcuhindy  vel  eA^  ptam  infuis  liberisy  habet  deprehenfuniy  cadis  ergo  vit 
axulato. 

Si  quis  alium  inju/le  vim  inferentem  ineontinenti  mcaffity  jure  atfus 
tfte. 

Si  qms  h$mieidam  foroy  urbis  territmrioy  publicis  eertaminibus  V 
facris  Jbnphi&ymcis  ai^inentem  occiderity  aut  mortis  caufam  prebuerity 
ferinde  ac  Jl  jithemenfem  civem  necaffity  capital  eftoy  bt  Epheta  jus 
dicuni§*  So  dutt  by  this  law  a  man  confcious  to  himfelf  of  homicide 
mi^tt  before  he  was  apprdiended«  undertake  a  voluntary  exile,  and 
during  fuch  an  exile  was  privileged  from  the  penalty  of  homicide  (kj. 

kiU  »  Uucf»  who  llioiild  be  found  braking  ny.  3 .     Mithm.  Mn       evKbimy  ?m 

up  ia  tbe  aigbt,  fecms  to  be  mi  cxprcft  aU  III.  nf,  401 

lowwceof  kaiiM  in  one*!  o«ra  aefeacei        (1)  Sometimei  tfte  emcmtiM  %m«  by 

lor  the  ictfon  of  thtt  lew  11  iiMmfeftly  bufuiMi  MiBthecefeorepHeA^kdeocb- 

f  ouoded  00  the  priiicipfe  of  Iclf-prefem-  ter,  %rbo  hod  plived  Utt  whom  Umit.  xal. 

tioii.  Ntm  ^iytrfiit  pnkuhm  natmrans  r«.  9.    Sometimei  by  dkilb/JM,  whfch  was 

^  fermktk  ft  ^ndn^  D^.  Lib.  9.  the  oCiid  w«y  fbr  tfwideri  SiUtm  dk 

(«  What  dooe  to  defieMe  of'Kfo  or    m.  IV.m*.  t. 

Hcmcidai 
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HomklJas  morte  muhanu  in  patria  occisi  terra^  it  abducunto^  u$  lege 
cautum  ift  \  in  tos  ne  faviunto^  neve  pecuniam  (I)  exigunto. 

Before  judgment  the  kindred  of  the  party  flain  that  profeciited  the 
manflayer  might  compound  the  ofi^nfe,  and  releaie  the  offender,  but 
after  judgment  once  given,  neither  the  judge  nor  proiequtor  could 
remit  it  (mJ. 

Chilis  ne  p^flulator  ttnquam  is  qui  homicidatn  exulantem  (J  redcuntem 
fie  non  ticet^  in  jus  ad  magijlratum  rapuerit  aut  detuterit. 

And  eodem  litre  tit.  h.finexfurtumfaxit^Ji  im  aSquis  eccijit^    ^^y 
jure  Citfus  ejle^  according  totheit/^^iVa/law^andfrom  thence    ^  ^ 
tianfcribed  into  the  Attic  laws,  and  from  thence  by  the  Decemviri 
into  the  Reman  laws  of  the  twelve  tables  in  totidem  verbis. 

Among  the  Remans  the  laws  concerning  homicide  differed  in  fome 
things  both  from  the  Jews  and  Greeks^  as  appears  Digeji.  Lib.  XLVUI. 
eit.  8»     Ad  legem  ComeUam  dejicarits  i^  veneficiis. 

Qui  iomineni  ecciderit  punitor  non  iabitd  differentia  cujus  cenditienis 
Aominem  (n)  intcremit. 

Qui  hominis  decidendi  furtive  faciendi  causa  cum  telo  ambulaverit  (e) 
ftri  Aominem  non  eceidit  fed  vulneravit  ut  occidatf  ut  homicida  damnan^ 
dus^  nam  ft  glaSum  ftrinxerit  \i  cum  eo  percufjferit^  indubitati  occidendi 
ammtt  admifjit^  fed fi  clavi  aut  cuccuma  in  tixa^  ptamvis  ferro^  fercuf 
ferity  tamen  non  occidendi  animo  lenlenda  poena  ejus,  qui  in  rixa  cafu 
magiSf  quam  voluntate^  homlcidlum  admifit  (p). 

But  if  it  were  merely  by  misfortune,  it  was  not  punifhed  (q)^ 

Qui  ftvprum  fibi  vel  fuisper  vim  infer entem  occidit^  dimittendus  efl^ 
(r)^  fed  is,  qui  uxorem  in  adulterio  deprehenfam  occidit^  Awniliore  loc9 
fefitsu  in  exilium  perpetuum  dandus^  in  aliqua  dignitate  pojitus  ad  tetn^ 
pus  relegandsu  (f). 

(/)  The  Grw^  word  anr^yov  here  reiu  (|)  /.  i.  (,3.  t.g.  If  a  man,  who  was 

dcrca  *fr«si4«r,  properly  fignifies  a  ranfom.  cutting  a  tree,  fhould  wiihout  calling  out 

ifis.  Iliad*  a.  v,  131  ao,  13, 95*  for  by  the  throw  down  agirat  branch  of  it  upon  one 

aotieat  law  of  Grtcte  the  punilhmeot  of  who  was  pafling  by,  and  kill  him,  he  was 

honieidle  was  rcdceiDable  by  the  payment  to  be  acqaittcd,  that  is  to  fay,  he  was  not 

of  a  film  of  money  to  the  rclacious  of  the  to  be  proceeded  agaixift  criminally  by  the 

ftua,  which  recompcnce  was  term'd  acnif*  Ux  Come/ia  dc  fcar'vs  \  for   fo  is  the  ex* 

pr  mow.  B^mtr.  IJigd*  x.  v.  628 •  0-.  v.  498.  predion  in  Lj  ad  btjBi  iegii  t^trcitiomtm  non 

{m)  That  this  was  the  meaning  of  the  pertintt  \  but  ftill  he  was  liable  by  the  lex 

foregoiDi;  law,  fee   Pttit  m  hgti  jitticas^  ^^h/Vm  to  makea  pecuniarv  fatisfafliou  for 

tih.  VII.  tit,  i.f*  (09.    Sec  aUo  the  Ora-  the  damage.  In/lit,  Lih,  IV.   tit.  3.   ^.  c. 

tioa    of    Dewnfibemt    agaiml  jfr^pocrates.  And  tho*  that  law  mentions  only  the  cafe 

whciein  molL  of  the  Wf^<niaii  laws  relating  of  killing  a  flave,  yet  there  lay  an  ufiiis 

10  homicide  are  explainedi  »3fo  in  the  cafe  of  killing  a  freemao*    See 

Npodt  ad  Ltr,  jf^uiL  tap,  %% 


(•)  /.  i.S-a* 


C9d.0od.  tit.  lih,  IX.  tU.         (r)  /.  I.  S-  4< 
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Furem  nonumum  qui  Occident  ^  impune  feret^Ji  far  cere  ei  Jtne  perUuh 
Ju9  tton  potuit  (t)  ;  which  law,  tho*  like  to  that  of  the  Jews  and 

P    I    Greeks^  the  Roman  lawyers  have  confti-iied  (u)y  that  it  is  law- 

^'  ^  fill  to  VWli furem  m^urnum  recedentem  ^ fugientem  cum  rebus^ 
licet  fe  non  defendat  telo^fed  non  diurnuniy  nijife  defendat  telo. 

The  punifliment  of  homicide,  unlefs  it  were  merely  cafual,  among 

the  Romans  was  deportatio  in  \nfula\  i^  omnium  bonorum  ademption  fed 

folent  hodie  capite  puniri^  nifi  honefiiore  loco  pojtti  fuerintj  ut  pcenam 

legis  fufiineant ;  humiliores  enim  foUnt  bejiiis  fubjici  (x)  \  altiores  vero 

deportantur  in  infulas  [y)> 

Some  temperaments  they  added  In  other  cafes  of  homicide,  as  ba- 
nifhment  for  five  years  (z),  deportation,  frfr.  but  regularly  the  pu- 
ni(hment  of  homicide,  unleis  in  cafe  of  fimple  misfortune  (a),  or  de« 
fenfe  of  life  (i),  was  death  vi%,  befliis  fubjiciantur. 

Among  die  Saxons  {c)  the  punifliment  of  homicide  was  not 
always,  nor  for  the  moft  part  capital ;  for  it  might  be  redeemed  by  a 
recompenfe  which  went  under  the  name  of  fVera  and  Weregild  (d)f 

which 

!/]  /.g.  were  to  pay  half  the  ordtniry  Wtrtgildt 

u )  This  wai  not  a  meer  conftruAion  of  /.  2  ^. 
the  Kowtan  lawyers,  but  is  expreftly  pro-         By  t}ie  laws  of  Ina  the  Wertglid  was 

vidcd  by  the  law  of  the  twelve  tables,  as  different  according  to  the  rank  and  degree 

appears  from  Digeft.  Lib,  IX.  rrf.6.  sd  leg*  of  the  perfon  killed,  of  a  man  worth  zoo/, 

Jifuil.  l.  4.  ^.  1.  Ck.  pro  Miiontf  cap,  i*A,  was  301*  of  a  roan  worth  6oof.  was  8oj.  of 

Gtil.  LB,  i%,cdp.  Macrob,  JaturnaL  Lib,  !•  a  man  worth  i200f.  was   laoi.  Ltg.  In^t. 

cap*  4.    The  reafon  of  this  diftindion  be-  /.  70.  '  This  rule  admitted  of  fomc  ciccep. 

twecn  a  night-thief  and  a  day-thief,  fee  in  tions,  /•  34.  /.  74. 

Grfit,  dtjur.  hi.  «c.  pae.  Lib*  II.  enp,  x.         By  the  laws  oi  Alfred,  the  bare  attempt 

^.  12.  '  on  tne  king's  life  was  punilhed  with  deaLn» 

(x)  Dlg,Lib.XLVlll,tU.  i^.depmnis,  unlefs  the  offender  redeemed   it  by  the 

JL  s8.  ^   15.  payment  of  the  king's  weregild :  the  fame 

(y)  Dig,  ad  le^.  Cemd.  deJUariu  /.  16.  law  was  in  cafe  a  (lave  attempted  the  life 

19 )  /.  4.  ^.  I .  of  his  lord,  unlefs  he  redeemed  it  by  pay. 

\a)  Cod,  eod*  tit,  I.  x.  ing  his  lord's  weregiid.  Leg,  Alfred.  L  4* 

!^^  Cod,eod.  tit,  /.  2.  6!f  3*  the  weregildi  were  of  the  fame  value,  aa 

c)  It  feems  to  have  been  the  general  under  Ina,     Leg,  Alfred,  U  9.  /.  z6. 
praftice  of  moft  of  the  northern  nations  to         By  the  league  between  Alfred  and  Gu^ 

commute  the  punilhment  of  the  mod  hei-  tbrun^  iL  z.  the  value  of  a  common  perfon 

nous  crimes  for  a  pecuniary  mul£l.  Linden-  was  2001.  the  fame  by  the  league  between 


brvgii  Ccdex  Leg,  Antio,  Lib,  IV.  cap,  36.  Edward  tnd  Gutbrun  tnjine, 

VTaeitut  fpeaking  of  the  antient  Germans  By    the    laws    of   Atbtljfan^  whoever 

fays,  it  was  cuftomary  among  them  to  pu-  Ihould  attempt  his  lord's  fife,  wu  to  be 

ni{h  homicide  with  a  certain  number  of  put  to  death,  and  there  is  no  mention  made 

Iheep  and  oxen,  out  of  which  the  relations  of  any  ranfom.  Leg,  Atkelflaa^  I,  4.  but  at 

of  him  that  was  flain  received  fatisfadlion.  the  end  of  his  laws,  and  of  the  ytidieia 

Tac,  de  mor.  Germ,  cap,  21.     From   hence  Civhatis   Lundomde^  there  is  a  particular 

probably  our  Saxon  anceftors  brought  the  account  of  the  weregilds  of  all  orders  and 

cuftom  mto  Britain,  degrees,  from  the  king  to  the  peafant,  for 

(d)  This  ff^ercgild  or  capitis  seftimatio^  which  fee  ffllkin't  Leg,  An^h^Sax,  p,  64. 

according  to  the  laws  of  Etbelbert,  was  '  ^.  71. 

ufually  looj.  Leg,  Etbelbort^  I,  ax.  tho'  in  By  the  laws  of  Btbeiredy  I.  y  the  «;«r#> 

fome  particular  cafes  it  was  more,  /.  5.  6«  gild  of  a  common  perfon  was  mcreafed  to 

%i.    If  the  flayer  cfcapcd,  the  relation!  ac  pounds.     By  /.  8.  Gul,  Conq.  apud 

frUkiafsyp*  221.  it  was  twenty  pounds. 
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vhich  was  a  rate  fee  down  upon  the  head  of  perfons.  of  feveral  ranks ; 
and  if  any  of  them  were  killed,  the  offender  was  to  make  good  that 
rate,  or  fVtregUd  or  capitis  aftUnatlo^  to  the  kindred  of  the  party 
flain  ;  or,  as  fome  think,  part  to  the  king,  part  to  the  lord  of  the  fee 
and  part  to  the  relations  of  the  party  flain ;  which  if  he  could  not 
do^  he  was  to  fufFer  death  (^).  Vide  Spelm.  in  Gloff,  ad  verba  Wcra 
iSt  fVeregiU. 

This  cnfiom  continued  long,  even  to  the  time  of  Hen.  I.  here  in 
England^  as  appears  by  his  laws  in  libro  rubro,  ft^.  11.  {/)  but- 
ihortly  after  grew  obfolete,  as  being  too  much  contradictory  to  the 
dirine  law  {g)*     Vide  Cevarr.  Toma  2  Lib.  11.  cap»  9./e^*  2. 

But  although  the  cuftom  of  fVeregild  is  abrogated  here  in  Eng^ 
land^  and  by  the  laws  of  this  kingdom  the  punifhment  of  ho-     .  - 
micide  is  regularly  death  (kj^  as  (hall  hereafter  be  (hewn  ;  yet      ^^"'  . 
fii|ce  there  are  in  England  Vko  kinds  of  proceedings  in  punilhing  of 
homicide,  the  one  at  the  fuit  of  the  heir  or  wife  by  aj^eal,  the 
other  at  the  fuit  of  the  king  by  iadidlment,  the  capital  punifhment  of 
the  offender  may  be  difcharged  by  ail  parties  interefted,  namely  by  * 
the  appellant  by  releafe,  and  by  the  king  by  his  pardon. 

By  the  lawi  of  Cnute^  whoever  fliould  were  not  compiled  till  ftfteen  years  after  th« 

lie  io  wait  for  the  life  of  the  king,  or  of  death  of  Bemy  I.  however,  they  arc  aU 

liU  lord,  was  to  fuffer  deaths  and  forfeit  lowed  to  be  very  antirni,  and  to  rontaio 

all  he-bad.     Ltf «i  Cuvrt,  /.  54.     Whoever  the  ufaget  of  thew^«|r/o.£«r«ni.    SttUicks* 

committed  a  public  notoiioua  murder,  was  Ji't  Di/lcrt.  Epift,  p.  96.                                  ^ 

likewiie    to     futfer    deatli,    without  re-  [g)  It  cannot  but  feem  ftrange  to  us  at 

demption  :  for  in  /•  61.  Cedes  pubRea  ^  this  time  of  day,  that  the  wilful  murder  of 

demmi  predttk  are  reckoned  amongft  the  any  one,  much  more  of  the  king,   (hould 

JttltrM  tMxpicbUia  ;  but  it  fhould  fcem  that  be  puni(hed  only  with  a  pecuniary  mulfl  t 

common  homicide  was  redeemable ;  for  in  to  lulve  this  difnculty.     Mr.   Rapin  fup- 

/•  6.  it  if  fatd,  Hcmkida  imclinsnt^  vr/  tmitt"  pofes  that  this  commutation  waa  allow'd 

dentfVtlfckMermpecctaumoriantuT,  only  in  the  cafe  of  fimple  homicide;  or 

(e )  Tne  murepid  was  ufoally   divided  .  at  moft  what  is  now  known  by  the  name 
into  three  parts  :  the  firft,  which  was  cal--  of  manflaughter,  but  not  in  the  cafe  of  a 

led  Fritk  htij  was  paid  to  the  king  for  the  premeditated  murder :  See  Rapin* s  Wfloire 

lo£s  of  his  fubjedl ;  the  lord  had  another  d'AmgUurret  Vol,  I.  p.  520.     This  notion 

for  the  lofs  of  his  man,  which  was  called  is  in  itCclf  rcafonable,  and  feems  to  be  fa- 

M^^-'kttt  and  the  kin  of  the  flain  for  their  vourcd  by  /.  4.  of  Athtlftartj  and  /.  54.  of 

lofs  had  the  third  part,  which  was  called  Cnute^  which  makes  it  capital  barely  m* 

AUg'hti,    See  Speim,  life  of  Alfred^  Book  JSdiari  reg'i  'uel  Jomino,  much  more  to  take 

II.\  ti.  In  the  cafe  of  killing  the  king,  away  the  life  of  the  king  or  his  lord  j 

beiides  the  weregild,  which  was  to  be  paid  but  on  the  other  hand  it  S:tmt  fomewhat 

to  the  king's  rclations»  there  waa  alfo  ano-  hard  to  fuppofe.  that  among  fo  many  laws 

tber  payment  called  tynebot  or  eynrgild,  to  be  againft  homicide,  they  (hould  all  be  IcvcU'd 

made  to  thepublic  for  the  lofs  of  theirking.  againft  cafual  or  fudden  kitting  only,  and 

(/)  And  ^  12.  fee  fK//AiVr  leges  Anglo  fcarce  any  againil  wilful  murder. 

5tfx.  p.  244.    But  it  appears  from  the  fame  (h)  The  offender  is  to  be  hanged  by  the 

Jaws,/.   71.  iiid,p,ibi,  that  a  malicious  neck  till  he  be  dead  ;  and   in  cafe  he  was 

spnrder,  by  poifon  or  the  like,  vfz&faSlum  convi61ed  on  an  appeal,  the  antient  ufage 

wsm'tiftrnm  nuUo mtdo  redimendum :  Tne  ge-  was,  that  all   the  relations    of    the  flain 

pnxiiencfs  of  thefc  laws  is  juftly  queftioned,  fiiould  drag  him  with  a  long  rope  to  the 

for  that  they  not  only  are  in  the  nature  of  place  of  execution.  3  Cq.  Jnfi,  131.  fl<n»tdt 

commentaries  rather  than  laws  j  but  alfo  in  306,  h,  xi  Hen,  4.  ix.  tf. 
/.  «.  Gregory^  dccreuls  are  cited,  which 

B  3  And 
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And  dius  far  touching  the  punifhment  of  homicide. 

Now  I  (hall  contider  fomewhat  alfo  of  the  punifhment  of  thefu 
«nd  the  various  laws  and  u&ges  concerning  the  fame  in  feveral  king- 
doms and  ftatt»,  and  at  different  times  in  the  lame  ffaite  or  kingdom* 

By  the  Jewifi  law,  Escod.xxii.  !»  4.  IfamMnJlealan  oxorajlietp^ 
mid  fell  or  kill  it,  hefliall  reft^re  five  axen  for  an  ox^  and  four Jheep  fir 
afieep:  If  the  thej\  be  found  in  his  hands  alive  ^  whether  ox^  afsy  or 
fiteepy  he/tall  rejhre  double  ;  and  the  like  for  other  goods  (i)  ;  fo  that 
there  was  no  capital  punifhment  in  cafe  of  theft,  though  it  were  ac« 
companied  widi  burglary^  as  breaking  a  houfe,  (but  roen-ftealers  were 
punifhed  with  death  (k)  ;  but  it  feems  by  the  civil  conflitutions  of 
that  (late  die  puniftunent  thereof  was  fometimes  enhanfed,  at  leaft  in 
fom^  circumflancesy  fometimes  to  a  feven-fold  reftitution»  Prov.  v'u 
3I9  and  alfo  todeadi,  2  Sam.  xii.  5.  (I) 

Now  as  to  the  Attic  laws :  Samuel  Petit  de  Legibus  Atticis^  Lib. 
VIT.  tit,  5.  gives  us  an  account  of  their  laws  concerning  theft,  in  fome 
tilings  differing,  in  fome  things  agreeing  with  the  Jeunjh  laws,  furem 
cujujcunfu  7no£furtiJitpplici^  capitis  punito.  This  was  Dm* 
co*s  law ;  but  it  was  thought  too  fevere,  and  dierefbre  Solon 
correded  ii(m)  Sifwrtumfailumfit^  li  quodfurto  perierat  rectperit 
dominusj  duplione  luito  furtum  jui  fecit  U  quorum  ope  confiilojue  fecit  i 
decttplione  vindicator^  ni  domtnus  rem  furtivam  receperity  in  nervo  quo^ 
iabetor  dies  ipfos  quinque  totidemque  noffes^  f  heliajia  pronunciarint  ( 
proHuncianto  autem^  cum  de  poena  illius  agitur. 

Si  lucri  furtum  cu/us  ajlimatio  ft  fupra  50  drachmas  faxit^  ad  unde^^ 
cimviros  rapitor ;  f  nox  furtum  faxit^fi  im  aliquis  occiftf  jttre  carjus 
ffio  : — Manifefium  hujufmodi  furtum  qui/axit,  etlamf  vades  dederit^ 
nonnoxa  fa^dc  farcitioncy  fed  morte  luito*  Si  quis  item  ex  aliquo  gym^* 
nafio  veftis  aut  lecythi  aut  alicujus  vel  mjnima  rei^  aut  fupeUeSilis  ^  gym* 
nqfiof  aut  ex  balineot  aut  iportubusy  quod  excedat  10  drachmarum  aJH* 
mationemt  furtum  faxit^  morte  luito. 

Afamfefifaccularii  (n)  morte  luunto* 


[10] 


(ij  Exei,  xxii.  7, 9.  The  reafon  why 
tiie  rdlitution  of  an  ox  was  more  than  of  a 
flieep  if  fuppofcd  by  Msimimidt^  wme  iV#-^ 
voQbtm  fv.  III.  c£p,  41.  to  be  bccaufe 
flieep  arc  more  etfily  guarded  againft 
thietei  than  oxen,  ^  ho  feed  at  a  greater 
dUlance  one  from  anotluer* 

(k)  Exod.  xxi.  16 • 

(iJ  Thia  paflage  from  the  book  of  S^h' 
miul  does  by  ao  means  prove  what*  it  ia 
brought  for,  viz,  that  then  waa  punsfliable 
with  doth  by  the  7atrr/llaws  forthccab 


there  put  of  taking  away  a  poor  maa't 
lamb,  waa  attendea  with  violence  and 
other  aMravating  circumftancea,  which 
provoked  kinjK  Datnd  to  fay,  Tht  mm  that 
kaih  dene  IkisiM/Jiireh  die;  and  fome  rc». 
der  (be  words,  D»es  iefenx  U  dr«;  but  at 
moft  it  only  proves  the  vehf  mence  of  Dgm 
vid'i  anger  at  the  man,  and  not  what  wat 
the  law  of  the  ffraelius 

fmj  See  A.  GeHhm.  M,  XI.  <^,  »8,  CI 
ftumrdu  m  Via  Soimns. 

(n)  a«^arriOfiiyMiW|  A  cuUpurfe. 

Jtiiaicularii 
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FtHlcmiani  (o)  manijefti  tfmrte  luunto. 

Plagiarii  (p)  manifeftl  morU  Itmnto. 

In  A$rt0s  in-wmpiri  ficefqne  deUgere  capital  ift^  (q)  :  So  that  the 
^andty  of  the  thing  fiolcn,  the  place,  the  feafon,  the  manner  and 
other  ciicumftanccs  heightened  theft  into  a  capital  punifliment*  that 
otfaerwiic  by  Scion*s  laws  was  only  pecuniary  and  imprifonment  frj* 

Now  as  to  the  Reman  laws:  For  a  theft  that  was  not  fur-^  ^      « 
twn  tnanifejlvm^  there  is  given  aHi^^  in  duplwn\  but  if  it  were  ^      ^ 
fwrtum  manifeftum^  a^io  in  quadrupium  (J)\  furtwn  autem  maniftftum 
tji^  cumfnr  deprekenditur  in  furto  (t). 

But  now  88  to  punifliments  among  the  Romans^  diere  were  thefe  de- 
grees or  orders:  I.  Capital  puniiliments, (V/ss  ultimum  fuppUciumJ  (a J 
which  were  1 .  Damnatio  adfurcam.  2.  Fivi  crtmatio.  3.  Capitis 
amputaiio.  4.  Damnatio  ad  f eras.  II.  Others,  that  were  in  the  next 
degree,  were  1.  Cccrciti^  ad  metalla.  2.  Deportatio  ad  infulas. 
III.  Others  again  of  a  lower  allay  were,  1.  ReUgatio  ad  titnpus  vd 
in  perpcttfum.     2.  Datio  in  publicum  opus.     3.  Fuftigatio  (x). 

I  find  not  among  the  Romans  any  greater  punilhment  of  theft,  than 
four-fold  reftitution  (y)  uulefs  in  thefe  cafes: 

I.  Si  fuis  €x  metallo  priHcipis  vel  ex  monetifacri  furatm  ifi^ petna 
mctalli  fef  ixilii punitor  (z). 

(•)  TWxw?^*^i  ^  boiifc-brmkcr*  (U>red  to  bim  on  paying  the  quarter  of 

(p)  'Av|{tt««ti«9i^Aftsr»  ^fvff  PUpfiuM^   it  the  value. 
dV,  fmifimt  ot,  doio  mattjaens  ai£cu  k^mincs         (f)  hft.  Lib,  IV.  tit.  6.  ^.  5.  Digtf.  LH, 

i^ertsti  v^etiwt^  veu£tfue  pnftrvis^  ml  XLVII.  tit,   t.  di  furtis,  L  46.     V  *• 


^^^gr, :  veiis  ^^fM  iUtfutMv&sMticit  Herein     the    Rmsn  law   greatly   refcm- 

Jtme  W,  ii  fknmfujaujta^§,  6jngtm  per*  bled  they«tu^,  with  tkis  difiiereoce  that 

Jmadity  itathgitiam  eeUt,  Petit«  Covmcat.  by  the  Jewj/k  law  the  puoifhineot  of  four- 

•dLib.  VIl.tic  5«defiirtM.  fold  waa  to  be    inftod    of   reftitution; 

ffj  Mai    thia  waa   a  U  lapoi  m  y    law*  whereaa  by  the  Roman  law  the  thing  ftoica 

asaoe  in  a  time  of  dearth »  when  it  waa  waa  recoverable  over  and  above  the  pana 

thought  neoccfiiry  to  prohibit  the  esporta-  fusdritpii^    Dig,  eed,  tit.  /.  <4«  ^.  j. 

tioa  of  Figa.  .  However,  profecutioaa  of  (tj  Dig.  ecd,  tk,L%,  Ls.pr,    By  thia 

•fieodenapfnftthic  hiw  feon  grew  odious:  was  meant  sot  Mily  if  be  wu  taken  in  the 

from  hence  all  malicioiii  laforiBen  were  faft,  but  alfo  if  he  waa  apprehended  with 

called  Syc$pkamtM,     Vide  Aiknmi  Deipno^  the  gooda  upon  him  before  he  had  carried 

fkjp^  Lab.  III.  &  SchUt^  im  Ar^upkamit  them  to  the  place,  where  they  were  to  rc- 

Jfuoimmiv  $i.(i  874.  main  that  night,  and  anfwera  to  the  ea- 

(r)  Among  the  Ltuid^emniMJ  all  man-  prel&on  in  our  law,  of  being  taken  in  the 

mer  of  tteft  waa  permitted,  at  a  prafiice  mmmotrttre, 

which  temled  to  iaftrua  their  yooth  in  the  (uj  Dig.  UK  XLVIII.  HV.  19.  4e  ptnis. 

ftrattgcma  of  war.    A.  Gel,  Ltk,  XI.  ctp,  /.  ai. 

iS.    It    WM  alfo  onpimiilied  among  the  (mJ  Dig*  tod.tU.  /.  %%»pr,  (.  t.  /•    ii. 

buiem  Egfptkms,  A.  Cd.  aU  fifra.    But  S.  3« 

we  learn  from  Dioinr.  Jar.  t»K  1.  that  it  If)  So  far  were  the  Jtrnmns  fitom  10- 

wat  allow'd  only  on  ceruin  conditions,  flitting     capital  poniflimenu   for    theft, 

fiar  it  was  provided  by  a  law,  that  who-  that  on  the  contrary  it  waa  exprcfsly  for- 

ever  waa  minded  to  follow  the  trade  of  bidden  by  7i|/fm«M,  that  any  perfon  llMMild 

thieving,  Ihould^firft  enter  his  name  with  be  put  to  rath,  or  fuffer  the  lofs  of  mem- 

the  captain  of  the  gang,  and  (hould  bring  ber  for  theft.    Novel  CXXXIV.  c^p.  ulu 

iaallhia  booty  to  him,  that  fo  the  right  (z)  Dig^  Lik,  XLVIII.  tit.  13.  ad  leg, 

o^iftier  might  know  wheie  to  apply  for  the  Jul,  pecuiaMi,  /.  6.  ^.  a«  X.ti.  XLVIII.  /w. 

iccovcry  of  hia  gooda,  which  were  re-  19.  ie  panis  I,  38. 

2  Gra£atores 
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2.  Grajfatorei  qui  cum  ferro  aggredi  V  fpoliare  inftituuni^  capite  pu^ 
niuntor  (a), 

3.  Famofi  latrones  ad  beftias  vtl  furcoi  dwimam§r.  Digejl^  de 
fepnh  (h). 

If  we  come  to  the  laws  and  cufionis  of  our  own  kingdom,  we  (hall 
find  the  puniflimcnt  of  theft  in  feveral  ages  to  vary  according  as  the 
offence  grew  and  prevailed  more  or  leis  (c). 

Among  the  laws  of  king  Athelftan^  mentioned  by  Brampton^ 
p.  849,  852,  854.  Nonparcatur  alicui  latronlfupra  1 2  annos  i^ 
fupra\2d.  qu'in  occidatur  (d).  JSi/mifiM/his focceflbr  ^^pntcepit  ne infra 
\h  aruMs^  vel pro  latrocinio  infra  \ 2d.  occidatur ^  ^ififugeriu  velfede-^ 
fenderit :  Malmjbury  tells  us,  that  in  the  time  of  William  I.  theft  was 
puniflied  with  caftration,  and  lofs  of  eyes  (e)  \  but  in  the  time  of 
Htnrj  I.  the  antient  law,  which  continues  to  tliis  day,  was  ui  fifm 
mfurto  vel  latrocinio  deprehenftu  fuiritfufpendentur  (f)^ 


[12] 


(4]  Dr^.  tU.  tii.  /.  %$,  S»  10. 

r^)  Dig,  ted.  tii.  I,  i%.  S-  15- 

{e}  By  the  laws  of  Sthtibtrt,  if  one  man 
ftole  any  thing  from  another,  be  wai  to  re- 
ftore  three-fold,  befidcs  a  fine  to  the  king, 
/.  9.  If  he  ftuie  any  thing  from  the  king, 
be  wu  to  reftore   nine>foId,  A  4. 

By  the  laws  of  Jna  a  thief  was  paniflied 
-with  death,  unlefi  he  redeemed  hi«  life  r^- 
pitij  ejHmatiane  I.  is.  which  wet  601.  /.  7. 
put  it  a  villain,  who  had  been  often  accuf- 
ed,  (hould  be  taken  in  a  theft,  he  was  to 
have  a  hand  or  foot  cot  off,  /.  18. 

By  the  laws  of  Alfred  whoever  ftolo  a 
nare  with  the  foal,  or  a  cow  with  the  calf, 
%ras  to  pay  4O8.  befidcs  the  price  of  the 
nare  or  cow,  /.  i6.  Whoever  flole  any 
thing  out  of  a  church,  was  to  pay  the  va- 
lue, and  a  fine  according  to  the  value}  and 
alfo  wu  to  have  that  hand  cut  off,  which 
committed  the  fad,  /•  6.  If  any  perfon  com- 
mitted a  theft  dii  Dominito,  or  any  other 
great  feftival,  he  was  to  pay  double  /,  5. 

{i)  By  the  firft  law  of  Atbelftim  it  was 
but  &/.  Wilkins  Uses  Angl^^Sax,  p,  56. 
but  afterwards  by  the  laws  of  the  fame 
kin|,  enadcd  at  Londen^  and  thence  called 
judida  civitMtis  Lundania^  no  one  was  to  be 
put  to  death  for  a  theft  under  i%d,  Ibidi  p» 
65.  But  in  cafe  the  thief  fled,  or  made  re- 
finance, then  he  might  be  put  to  death, 
tho'  it  were  under  that  value,  Ibid,  p,  70. 
By  the  law  of  Ciim/<  theft  was  puniflicd 
with  death,  JSh'i.^.  134.  /.  4.  ana^.  t43, 
/.  61. 

(*)  This  is  a  miftake,  for  no  fuch  law  is 
found  among  the  laws  of  that  king,  but  it 
is  among  the  later  laws  of  king  Ath^lfw^ 


Vide  Judicia  Civ,  Lend.  Wilk.  kg.  Angh, 
Sdx,  p,  70. 

{t)  By  the  laws  of  H'iL\am  I.  it  was  ex- 
prefly  prohibited,  that  any  fhould  be 
hanged  or  put  to  death  for  any  offence,  but 
that  his  eyes  (hould  be  pull'd  out,  his 
tefticles,  lunds  or  feet  cut  off,  acoording  to 
the  degree  of  his  crime,  /.  67.  a/>ud  IVU" 
AiH$  Leg,  Angl^SoM.p,  229.  ^.  aiS. 

/f)  In  former  times,  tho'  the  punifli« 
ment  of  death  was  capital,  yi^t  the  criminal 
was  permitted  to  redeem  his  life  by  a  pe* 
cuniary  ranfom  ;  but  in  the  9th  year  oC 
Hen.  I.  it  was  enaded,  that  whoever  waa 
convided  of  theft  (or  any  other  felony,  g 
Ce,  hjiiu  53.)  (Hould  be  hanged,  and  thfc 
liberty  of  scaemption  was  entirely  taken 
away.  Wilk.  leg,  Angie^ax.  p  304.  This 
law  (Hll  remaina  at  this  day ;  but  coniider. 
ing  the  alteration  tn  the  value  of  money, 
the  feverity  of  it  is  much  greater  now  than 
then,  for  iid,  would  then  purchafe  as 
much  as  40/.  will  now ;  and  yet  a  theft 
above  the  value  of  iid.  is  ftill  liable  «» 
the  fame  pani(hment ;  upon  which  Sir  //rt. 
Sbehutn  jufUy  obferves,that  while  all  thiofs 
elfe  have  rofe  in  their  value  and  grown 
dearer,  the  life  of  man  is  become  mocH 
cheaper.  Spelm.  in  verbe  Uridmm ;  f von 
hence  that  learned  author  takes  occafion  to 
wifh,  that  the  antient  tendernefs  of  life 
were  again  reftored  Jufum  eerte'eft^  vt  eel- 
Upja  iejps  gtfttiiMs  rtfi^urttur^  €sf  ut  dhvikte 
Imaginit  veticiilmmf  fuad  fuperiom  pridem 
^rtates  eh  grmfima  criminm  neqwMfmmm  tel» 
Urentt  Itvieribuf  Mie  tit  delimit  99n  perde" 
rttmr* 

And 
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And  ahho  many  of  the  fchoolmen  and  cannonifts  are  of  opinion 
that  death  ought  not  to  be  ]njBt£ted  tor  theft  fgj^  yet  the  nccef- 
fity  of  the  peace  and  well  ordering  of  the  kingdom  hath  in  all 
ages  and  almod  all  countries  prevailed  againft  that  opinion,  and  an- 
nexed death  as  the  punifhment  of  theft,  when  the  oflenfe  hath  grown 
very  common  and  accompanied  with  enormous  circumftances,  tho 
in  fome  places  more  is  left  herein  to  the  Arbitrium  yudieis  to  give 
the  fame  or  a  more  gentle  fentence  according  to  the  quality  of  the 
oiFenfe  and  offender,  than  is  ufed  in  England^  where  the  laws  are 
more  determi.iate,  and  leave  as  little  as  may  be  to  the  Arbitrium  ^»- 
dlcis.  See  the  cafe  difputed  learnedly  by  Covarruvias  Tomo  2.  Lib. 
II.  cap.  9.  §.  7. 

This  I  have  therefore  mentioned,  that  it  may  appear,  that  capital 
puQtfhments  are  varioufly  appointed  for  feveral  offenfes  in  all  king^ 
doms  and  ftates :  and  there  is  a  neceflity  it  ihould  be  fo ;  for  regularly 
the  trac,  or  at  leaft,  the  principal  end  of  puni(hment8  is  to  deter  men 
from  the  breach  of  laws,  fo  that  they  may  not  offend,  and  fo  not 
fuSer  at  all ;  and  the  inflidiing  of  punifbments  in.moft  cafes  is  more 
for  example  and  to  prevent  evils,  than  to  punifh.  When  offenfes 
grow  enormous,  frequent  and  dangerous  to  a  kingdom  or  ftate,  de* 
(Iruftive  or  highly  pernicious  to  civil  focieties,  and  to  the  great  infe- 
curity  and  danger  of  the  kingdom  and  its  inhabitants,  fevere  punifli- 
ments,  even  death  itfelf,  is  neceflary  to  be  annexed  to  laws  in  many 
ca&s  by  the  prudence  of  law-givers,  tho  poffibly  beyond  the  fingle 
demerit  of  the  offence  itfelf  fimply  confider'd. 

Penalties  therefore  regularly  feem  to  he  Juris  pofitivi^  ti  non  natu^ 
ralisf  as  to  their  degrees  and  applications,  and  therefore  in  different  ages 
and  ftates  have  been  let  higher  or  lower  according  to  the  exigence  of  the 
ftaie  and  wifdom  of  the  law-giver.  Only  in  the  cafe  of  murder  there 
feems  to  be  a  juftice  of  retaliation,  if  not  ex  lege  naturali,  yet  p  ^ 
at  leaft  by  a  general  divine  law  given  to  all  mankind,  Gen.  ix.  6.  -* 
And  altho  I  do  not  deny  but  the  fupreme  king  of  the  world  may  remit 
the  feverity  of  the  pnniihment,  ash^  did  to  CaiUf  yea  and  his  fubftitutes 


{l)  Scetut  Stntent.  4.  dl/lin&  154  fuafik 
3-  Syh^er  hi  Vcrbo  furtum  3.  Not  ooly 
the  fchoolmen  and  caononiftt  were  of  this 
opinion,  but  by  what  has  been  above  faid, 
itappcan  likcwifc  to  have  been  the  fenfc 
Doih  of  the  Jfewt/h  and  Roman  lawa,  and 
th«,  aa  oor  author  fays,  the  principal 
wd  of  pnnifliment  is  to  deter  men  from 
'^radiiig,  yet  it  wiU  not  follow  from 
upcc,  that'it  if  lawful  to  dcur  t|iei&  a( 


any  rate,  and  by  any  means ;  for  even  obe. 
dience  to  juft  laws  may  be  inforced  by  mi- 
lawful  methods.  Cie,  ^pifi'  15*  *d  Brwm 
ttm.  Efi  fmna  mtimt^Jicut  rerum  relifuom 
rum  {  and  again,  Lii,  I  de  cfficih.  Efi  tnim 
uUiJkendt  ttT  funundi  wndus.  Befides,  ex* 
pencnce  mignt  teach  us,  that  capiul  pu- 
nifliments  do  not  always  beft  anfwer  that 
end.    See  (?r«/.  de  jutn  M  ^u  Uk.  U. 

foyereign 
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fovereign  princes  may  alfo  defer  or  remit  that  punifhment,  or  make 
a  commutation  of  it  upon  great  and  weighty  circnmfiances,  yet  fuch 
inftances  ought  to  be  very  rare,  and  upon  great  occafions. 

In  other  cafes  the  lex  tallonls  in  point  of  punifhments  feems  to  he 
purely  yW/i  pojitivi ;  and  altho  among  the  Jtwifi  laws  we  find  it  in- 
ftituted  Ex9d.  xxi.  24»  25  Eye  for  eye^  tooth  for  toothy  hand  for  hand^ 
footjorfoot^  burning  for  burnings  wound  for  wound^  Jlripe  forjlrtp^ ; 
yet  in  as  much  as  the  party  injured  is  living  and  capable  of  another 
fatisfa&ion  of  his  damage^  (which  he  is  not  in  cafe  of  murder)  I 
have  beard  men  greatly  read  in  the  Jewijh  lawyers  and  laws  affirm, 
thaCthefeiii//Vmj  among  thtjews  were  converted  into  pecuniary  rates 
and  eftimates  to  the  party  injured,  fo  that  in  penal  proceedings  the 
rate  or  eftimate  of  the  lofs  of  an  eye,  tooth»  band  or  foot  was  allowed 
to  the  peifon  injurM,  vix*  the  price  of  an  eye  for  an  eye,  and  the  price 
qf  an  hand  for  an  hand,  tf r.  (hj* 

£i  Sec  4  Blackf.  Coin.  ch.  i.    Of  the  ntttne  of  crimci  and  pimtflimciit*.] 
(k)  Utimmda  iUrt  Nevcckm,  Fort  III.  o^.  41. 


CHAP  II. 

Concerning  the  feveral  incapacities  ofperfons^  and  their  exemptions  from 

penalties  by  reafon  thereof* 

MAN  is  naturally  endowed  with  thefe  two  great  faculties,  on* 
derflanding  and  liberty  of  will,  and  therefore  is  a  fubjed  pro* 
pcrly  capable  of  a  law  properly  fo  called,  and  confequently  obnoxiouft 
to  guilt  and  puni(hment  for  the  violation  of  that  law,  which  in  refpeft 
of  thefa  two  great  faculties  he  hath  a  capacity  to  obey :  I1ie  confent  of 
P  -  the  w  ill  is  that,  which  renders  human  aftions  eidier  commend- 
^  ^^  able  or  culpable ;  as  where  there  is  no  law,  there  is  no  tranf* 
greffion,  fo  regularly  where  there  is  no  will  to  commit  an  ofFenfe,  there 
can  be  no  tranfgrefllon,  or  juft  reafon  to  Incur  die  penalty  or  &n{Hoii 
of  diat  law  inftitutcdfor  the  punifhment  of  crimes  or  offenfes.  And 
becaufc  the  liberty  or  choice  of  the  will  prefuppofcth  an  aift  of  the 
\mdcrftanding  to  know  the  thing  or  aftlon  chofen  by  the  wDI,  it  fol- 
lows that,  where  there  is  a  total  defed  of  the  imderftanding,  there  it 
no  free  zQi  of  the  will  in  the  choice  of  things  or  a&ions.  But  ge* 
neral  notions  or  rules  are  too  extravagant  and  undeterminate,  and 

cannot 
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cannot  be  fafely  in  their  latitude  applied  to  all  civil  adiions ;  and 
therefore  it  hath  been  always  the  wifdom  of  dates  and  law-givers  to 
prefcribe  limits  and  bounds  to  thefe  general  notions*  and  to  define 
what  perfons  and  aAions  are  exempt  from  the  feverity  of  the  general 
puniHiments  of  penal  laws  in  rctpcSt  of  their  incapacity  or  defedl 
of  will. 

Ilofe  incapacities  or  defc^»  that  the  laws,  efpeciaily  the  laws  of 
inglandy  take  notice  of  to  this  purpofe,  are  of  three  kinds: 

I.  Natural. 

II.  Accidental. 

III.  Civil  incapacities  oi  defers* 

The  natural  is  that  of  Infancy. 

The  accidental  defers  are« 
1.  Dementia. 
S.  Cafmlijt  or  Chance. 
S.  Ignorance. 

The  civil  defeSs  are» 
1.  Civil  Suije^ion. 
S.  Compulfion^ 

3.  NeceJJity. 

4.  Fear. 

« 

Ordinarily  none  of  thefe  do  excufc  thofcperfons,  that  arc  under  ihem, 
from  ci^a  afiions  to  have  a  pecuniary  rccompcnfe  for  injuries  done,  as 
irefpagesy  baiterieSy  woundings\  becaufc  fuch  a  recompenfe  is 
not  by  way  of  penalty,  but  a  fatisfkftion  for  damagedone  to  the  ^  ^  ^^ 
party:  but  in  cafes  of  crimes  and  mifdemeanora,  where  ihc  proceed. 
ings  againft  them  is  ad  pmnam,  the  law  in  fomc  cafe^,  and  under 

ccrtaia  temperaments  takes  notice  of  thefe  ^efcas,  and  in  refpeA  of 
Afim  xdaxech  or  abateth  the  feverity  of  their  punifhroents. 

[Sec  4.  B]aclU;C<NB«  ck  ii.] 


CHAP. 
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CHAP.  III. 

Touching  the  defeii  of  infancy  and  nonage, 

THE  laws  of  England  hvrt  no  dependence  upon  the  civil  law,  nor 
are  governed  by  it,  but  are  binding  by  their  own  authority  ; 
yet  muft  it  be  confefled,  the  civil  laws  are  very  wife  and  well  com- 
pofed  laws,  and  fuch  as  have  been  found  out  and  fettled  by  wife 
princes  and  law-givers,  and  obtain  much  in  many  other  kingdoms  fo 
£tr  as  they  are  not  altered,  abrogated,  or  corre£led  by  the  fpeciallaws 
or  cuftoms  of  thofe  kingdoms,  and  therefore  may  be  of  great  ufe  ta 
be  known,  tho  they  are  n^t  to  be  made  the  rules  of  our  Englijh  laws ; 
and  therefore  tho  I  (hall  in  fome  places  of  this  book,  and  here  par- 
ticularly mention  them,  yet  neither  I,  nor  any  elfe  may  lay  any 
weigh  or  ftrefs  upon  them,  either  for  difcovery  or  expofition  of  the 
laws  of  England^  farther  than  by  the  cuftoms  of  England  or  ASs  of 
Parliament  they  are  here  admitted. 

As  to  this  bufinefs  touching  infancy,  and  how  far  they  are  ca* 
pable  of  the  guilt  or  puniihment  for  crimes,  I  will  confider,  1. 
What  the  civil  laws  tell  us  concerning  the  fame.  2.  What  the 
common  laws  of  England  have  ordained  touching  it,  and  wherein 
thefe  agree,  and  wherein  they  difler  touching  this  matter. 

-      -       The  Civil  law  diftinguiihes  the  ages  into  feveral  periods 

»•   '  J  as  to  feveral  purpofes. 

Firjl^  The  complete  full  age  as  to  matters  of  contraft  is  accord- 
ing to  their  law  twenty-five  years  (a)^  but  according  to  the  law  of 
England  twenty- one  years  (b). 

Secondly^  But  yet  before  that  age,  viz.  at  feventeen  years,  a  man  is 
faid  to  be  of  full  age,  to  be  a  procurator  (cj^  or  an  executor  (dj\ 
and  with  that  alfo  our  law  agrees.     5  Co.  Rep.  Plgot*$  cafe  ft  J. 

Thirdly.  As  to  matrimonial  contrafts,  the  full  age  of  confent  in 
males  is  fourteen  years,  and  of  females  twelve  f/J  ;  till  that  age 

(«)    Inflitut,  Lib.  I.  tit.  zj.  Dt  Cura^  Max,  Uh,  V.  c^.   4'  V  4*  Smtion,  Ab^ 

tmUat.  Dig,  Lib.  IV.  tiu  4.  de  Mintrilus,  guR.  eap»  8. 

/.  I.  &i.  (d)^tt  SwiMb.  of  Willt,/«r.  V.  §.  I. 

{h)  Lit.  ^.  104.  C0.  Lit.  ^.  103.  a.  6. 

(c)  Infiitut.  Lib.  I.  tit.  6.  ^ibut  nt  ctw  {e)  It  i«  quotea  in  Princi*t  cafe,  5  Cv. 

Jh  mauumittir*  nom  licet^^.   5.  &  f.  Dig,  Ref,  29.  k.    OfEce  of  Eiecutorft,/.  307. 

LibAll.  tit.  I.  D«  Pofluiando,  b.  i.  §.  3. At  (/)  Jnftk.  Lib.  x.  tit.  10.  d«  nuptiisfr. 

this  age  it  was  the  cuftom  among  the  ^0-  Dig.  Lib*  XXIII.  ftf  •  a.  dc  ritu  nuptiarnwt^ 

tnmus  to  lay  afide  the  habita  of  children,  /•  4. 


•nd  put  oa  the  garmenta  of  men.    F^i 


they 
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fSxtj  are  faid  to  be  impuberes  (g)^  and  are  not  bound  by  matrimonial 
contracts  ;  and  with  this  alfo  our  law  agrees  (h). 

Fourthly,  As  to  matter  of  crimes   and  criminal  puniflunents,  efpe* 
cially  that  of  death,  they  diflinguifh  the  ages  into  thefe  four  ranks. 

1 .  ^tai  pubirtatls  plena. 

2.  jEtas  puhrtatis* 

3.  ^tas  pubertal i  proximo. 

4.  Infantia. 

1.  Pubertas  plena  is  eighteen  years  (i). 

2  Pubertas  generally,  in  relation  to  crimes  and  puniflmients,  r  q'^ 
is  the  age  of  fourteen  years  and  not  before^i^;  and  it  feems  as  '-  -^ 
to  this  purpofe  there  is  no  difference  between  the  male  and  female  fex; 
at  this  age  they  are  fuppofed  to  be  doUcapaces^  and  therefore  for  crimes 
aldio'  capital,  committed  after  this  age  they  (hall  fuffer  as  perfons  of 
full  age  (I)  \  only  by  the  conftitutions  of  fome  kingdoms,  in  favour 
of  their  age,  the  ordinary  punifliments  were  not  inflided  upon  fuch 
young  offenders ;  as  in  Spain^  not  unlefs  he  were  of  the  age  of  feven- 
tccn  years.  Vide  Covar.  de  Matrimonioy  cap.  5.  §.  8.  (mj.  In 
Releffion^  ad  Clement,  cap.  Si  Furio/us  (n).  By  the  antient  law 
among  the  Jews^  he  that  was  but  a  day  above  thirteen  years,  was, 
as   to    criminals   adjudged    in  virili  fiatUy  but  not  if  under  that 

age  (\)' 

3.  JEtas  pubertati  prexima^  herein  there  is  great  difference  among 
the  Roman  lawyers ;  and  tho  they  make  a  difparity  herpin  between 
males  and  females,  yet  I  think  as  to  point  of  crimes  the  meafure  is 
the  fame  for  both:  Some  affign  this  jEtas pubertati proxima  to  tea 

(r)  JnJUtutm  IM.  I.  tit.  22.  Shi^mt  modis  prohibit  the  rpiriCual  court  in  fuch  cafes. 

iasdMjhitur.  pr.  Dig.  Lib.  XXVllI.  tit.  6.  Sir  Tbot,  Jonts^  R«p.  210.  i  yen.  255.   % 

^  vulg.  ^  pmp$i,fik^Mt»  I.  1.  Maerttb^  Vern./^S^. 

Sstmrn.  Lih.Vll. cap,  7.  (/')  Dig.  Lil.  I.  tk.  7.  de  adoption.  L  40. 

{k)  C§.lJt,  ^.  ip4.    At  the  fame  age  S-  i^  InSii.eod.tit.  §.  ^,  Dig.  Lib.  XLII, 

they  were  pcrmittal  by  the  civil  law  to  tit.  1.  a«  rejudicat,  /.  57.     lib.  XXXIV« 

nuke  a  Teftameut.  Digeft.  Lib,  XXVIII.  tit,  1,  Df  alimentit^  I.  14*  ^.  i. 

til,  t.  ^i  tefiamenta  faeere  poJfUHtt  I,  5.  (i)  Diwi  Lib,XXlX.  tk,  s»  dt  Senatnf' 

Im/Hw.  Lib.  U.  tit,  12.  S(uibMS  hom  efiper.^  €9nfult9  Silauiaw^  &c.  /.  i.  ^.  32. 

mfifM  ficert  ttfiamentum,  §.   I.  Cod.  Lib.  (/)  Dig.  Lib,  IV.  tit,  4.  de  minoribns^  L 

VI.  tit.  22.  %i  ttjimmenta  facere  pofflHi,  37*  §•  I.  Lib,  XLVIIl.  tit,  5.  ad  leg,  JnU 

^.  m/,  /.  4.    The  common  law  feems  not  d^  mdult.  1. 36.  Cod,  Lib.  2.  tit,  35.    Si  ad* 

to  have  determine^  precifely  at  what  age  verjui  dehQum.U  i. 

^a«  nay  mahe  a  teiUmem  of  a  perfonal  (m)  Twn.  i.  p.  157V 

^^f  it  is  grneraUy  allowed  that  it  may  (/;)  P«r.  III.  S,  5.  Tom.  t.p.  55s* 

^  made  at  the  age  of  eighteen.      0§e€  if  (f )  SeUi.  dt  Sjudriis^  Lib,  II.  rap.  13. 

£*ecmt§rttp.  305.  C0.  Lit,  89.  b.  and  fome  ^.  13  s. 


&7  oaderi  for  the  common  law  will  not 


years 
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years  and  an  half;  others  to  eleven  years  (q):  If  they  be  under  Om 
age  which  they  call  £tas  puhertati  prQximo^  they  are  prefnmed  inca-' 
paces  doll  fpj^  and  therefore  regularly  not  liable  to  a  cajMtal  punifli* 
ment  (ox  a  capital  ofienfe :  but  diis  holds  not  always  true ;  for  accord- 
ing to  the  opinion  of  very  learned  civilians,  before  ten  years  and  a  half 
they  may  be  doli  capaces^  and  therefore  it  mud  be  lefb  ad  arbitrium  jU'^ 
dicis  upon  the  circumftances  of  the  cafe  ;  yet  with  this  caution,  Ju^ 
dexy  qui  ante  illam  ^tatem  arbitrari  debet  puerum  ejfe  proximum  puber^ 
tatty  maximis  adducendus  ejir^nj^^htrisf  ti  cautijpmt  idaget^  ae  tandem 
raro.    Covarr.  ubtjupra  (q)^    And  widi  this  agrees  our  law,  as  ihall 
|.     ^    be  (hewed.    But  if  the  offender  be  in  iftate  pubertatl  proximip 
^  V  J    v/z.accordingto  feme  teiiyearsand  anhalf  according  to  others 
eleven  years  old,  he  is  more  eafily  prefumed  to  be  doli  capaxy  and 
therefore  may  fufier  as  another  man,  unlefs  by  great  circumftances  it 
appear,  that  he  is  incapax  doli.     But  this  hath  aifo  Its  temperaments^ 
I  •  By  exprefs  provifion  of  the  conftitution  in  Codice  defai/d  Moneti: 
*'  Impuberesy  Ji  confcii  fuerinty  nullum  fujiineant  detrimentum,  quim 
*'  4ttas  eorunty  quid  videat  ignorat  ;*'  but  a  penalty  is  laid  upon  tho 
tutor  (r), 

2.  T^^  ataspubertatiproximaio  xt^a&9x\y  prefumed  Capax  doli^ 
and  fomay  be  guilty  of  a  capital  offenfe. — Digefin  De  regulis  juri$ 
(f)  •  Pupillumy  qui  proximus  eji  pubertatiy  capacem  ejfefur4mdiy  yet 
as  it  is  in  arbitrio  judicis  to  judge  an  infiint  within  ten  yeans  and  an 
half  capax  dolly  as  before ;  fo  it  is  in  arbitrio  judicis  upon  confidera* 
tion  of  circumftance  to  judge  one  above  ten  years  and  a  half^  nay  of  * 
twelve,  thirteen  years,  or  but  a  day  vnthin  fourteen  years,  to  be  incm^ 
pax  doliy  and  fo  privileged  from  punilhment,  as  appearing  upon  ifae 
circumftances  of  the  faft  not  yet  conftitutus  m  ^tate  proximA  puber^ 
tatiy  or  at  leaft  not  doli  capax ;  and  with  this  our  law  doth  ia  a  great 
meafure  agree. 

3.  That  if  he  be  abof?e  ten  years  and  a  half,  and  appears  d§li  eoh^ 
pax^  yet  if  under  fourteen  years,  he  is  not  to  be  punilhed  potnA  9nE» 
naria^  but  It  may  have  (boie  rdaxattoa  ex  arbitrio  }u£cis  (tj.    But 

M  The  prenilisg  opiaioB  it,  tfait   t)tt  (r)  Irti^.  IX.'ik.  S4.V.4* 

BMklcs  IK  fa^'Uti  ^•rimi  at  ten  aad  an  (/j  Lik.  L.  fir.  17.  i  iff,  tik.  XJtIX* 

lulf,  ind  the  fcmalca  at  nine  and  an  half,  tit.  <•  it  St»mnfimMt$  Sihtim»i   L  14. 

becaofe  when  they  hid  paSed  the  mtddk  Uk.  XLIV.  tk.^  ii  ^mfMJi^mtftmm^. 

diftance  between    infancy    and    puberty,  4.  V^^-    /i^»  IJ**  tV.  ^/>*  i»  de  tH^d 

they  might  then >e  properly  Cud  to  be  qu^txidiehtS  tf. Div*.  1^.  XLIOil; ilr. 


matupMbertmifnattmUf,  i.  difitrtrtf  L  t^* 

if)  Dig,  Lih.  XLVTL  tit.  it.  iiJ^uU        (/)  Dig*  M.  HT.  I»,  4,  A  matHbus^iL 
thrtvioJMOy  /.  3.  ^«  I«  37.  J.     /•  M#«r« 


Ig)  Tm,  I.  p.  157. 


altbo 


•*". 
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dtho  our  law  tn^Iges  a  power  to  die  judge  to  re|nieTe  before  or 
Sfter  judgment  an  infant  convi£i  of  a  capital  oSenfe  m  orler  to  the 
King's  pardoQf  yet  it  allows  no  arbitniry  power  to  the  judge  to  change 
the  punifhment  that  the  taw  infli^}  and  thus  far  for  the  child  age 
©r  period,  jEtas  pnhrtati  pr^xima* 

4. '  The  fourth  age  or  period  is  infantiaf  Whteh  kfts  ttfl  feren  years  i 
within  this  age  there  can  be  no  guilt  of  a  capital  offenfe  i  the  infant 
may  be  chadil'ed  by  his  parents  or  tutors,  bttr  cannot  be  capitally  pis* 
Difhed,  becaufe  he  cannot  be  guilty  fmj ;  and  if  indited  for  -  - 
foch  an  offenfe  as  is  in  its  itature  capital^  be  muft  be  ac«  ^  «* 
quitted ;  and  therefore  the  fpverity  of  the  glofs  upon  the  decretal  Dg 
deliais  puerorum^  cap,  1.  fx)  is  juftly  rqcfted  in  this  cafe  (jji 
and  with  diis  agrees  thic  law  of  England. 

But  now  let  us  confider  the  laws  of  England  more  partictflarf^ 
touching  the  pririlege  of  infancy  in  relation  to  crimes  and  dieir  pis* 
nifliments,  and  that  in  relation  to  two  kinds  of  crimes,  1.  Such  at 
are  not  capital.     2.  Such  as  are  capital. 

Firft,  As  to  mifdemcanors  and  offenfes  that  are  not  capital :  in 
fome  cafes  an  infiint  is  privileged  by  his  non-age,  and  herein  thepri- 
▼Sege  is  all  one,  whether  he  be  above  die  age  of  fourteen  years  or 
tu^r,  if  he  be  under  one  and  twenty  years ;  but  yet  widi  thefe  dtf^ 
fcrences : 

If  an  infant  under  the  age  of  twenty*one  years  be  indited  of  any 
mifikmeanor,  as  a  riot  or  battery^  he  Ihall  not  be  privileged  barely  by 
reafon  that  he  is  under  twenty-one  yeai's,  but  if  be  be  conviAed  thereof 
by  due  trial,  he  (hall  be  fined  and  imprifoned ;  and  the  reafon  is, 
becaufe  upon  his  trial  the  court  ex  officio  ought  to  confider  and  exa* 
mine  the  circumftances  of  the  fad,  whether  he  was  doli  capax^  and 
bad  difcretion  to  do  the  a6l  wherewith  he  is  charged;  and  the 
&me  law  is  of  a  fname  covert.  2.  But  if  the  offenfe  charged  by  the 
indiftment  be  a  mere  non-feafance,  (unlefs  it  be  of  fuch  a  thing  as  he 
is  bound  to  by  reafon  of  tenure,  or  the  like  as  to  repair  a  bridge,  btcJ) 
(x)  there  in  iidroe  caies  he  (hall  be  privil^ed  by  his  nonage,  if  under 
twenty-one,  tho  above  fourteen  years,  becaufe  Laches  in  fuch  a  cafb 
ihall  not  be  imputed  to  him^^^. 

ft 

{m\Dig.  JJk.  XLVII.  /!/. a. dtfnrdt^  l.%i.        («)  %  Co.  Jnjt.  703. 
U.  XlVIll.  #if.  ^.sdteg.Corn^.  difUt^        («)    B.   Savir  difautu     SO.  Cro.  Jsti 

riisi  It.  465,    466.    Pi,   Cm.    364.    a    Co.  Liu 

(jf)  Doeretal.  Lik.  V,  tit.  I3.  24^.  *. 

iy)  Tom.  %.  f.  157. 

Tot.   I.  C  36  £. 
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.  36  £.  3.  Jfjpf.  443.  4  H.  7.  1 1.  ^.  If  an  iofant  In  Jffl/e  vouch  « 
record,  and  fail  at  the  day.  he  (hall  not  be  imprifooed  fbj  nor  it  feenos 
zfme  covert.  1 3  JJ/i/.  I .  fcj  and  yet  the  ftatutc  of  fVeftminfl.  2.  cap^ 
85*  that  gives  imprifonment  in  fuch  a  cafe,  is  general. 

-      -|        8  £.  2.  Corme  395.     If  A.  kills  B.  and  C,  isf  D  zxc  pre* 

'-  fent,  and  do  not  attach  fdj  the  offender,  they  (hail  be  fined 

or  imprifoned ;  yet  if  C.  were  within  the  age  of  twenty-one  years^ 
he  (hall  not  be  fined  nor  imprifoned. 

3.  Where  the  corporal  puni(hment  is  but  collateral,  and  not  the 
dire^  intention  of  the  proceedings  againft  the  infant  for  his  loifde* 
meanor,  there,  in  many  cafes,  the  infant  under  the  age  of  twenty- 
one  (hall  be  fpared,  tho  poflibly  the  punifhment  be  enafted  by  par- 
liament. 14  Jffl  11  •  (e)  If  an  infimt  of  the  age  of  eighteen  be 
convid):  of  a  difTeifin  with  force,  yet  he  (ball  not  be  imprifoned.  ,Vide 
26  Jff.  9.  43  jB.3.  Imprifonment  16.  40  £.  3.  44.  a.  (f.)  and  yet  a 
feme  covert  (hall  be  imprifoned  in  fuch  cafe.     16  AJJ.  7. 

If  an  infant  be  convidl  in  an  aAion  of  trefpafs  vi  (sf  armisf  the  en- 
try muft  be  niAil  de  fine ^  fed pardonatur^  quia  infans  ;  for  if  a  capiatur 
.  be  entred  againft  him,  it  is  error,  for  it  appears  judicially  to  the  court, 
that  he  was  within  age  when  he  appears  by  guardian.  P.  8.  jfac. 
B.  R.  Holbrooke  v.  Dogley^  Croke^  n  3.  fgj  ;  the  like  law  is  that  he 
fliall  not  be  in  mifericordia  profalfo  clamore  (h). 

B.  Coverture  68.  General  ftatutes  that  give  corporal  puni(hment ' 
are  not  to  extend  to  infants,  and  therefore  P/.  Com.  364,  a  per  Waljh^ 
if  an  infant  be  convidl  in  ravi(hment  of  ward,  he  fhall  not  be  impri- 
foned, tho  the  ftatute  of  Merton  cap.  6.  be  general  in  that  cafe  (ij : 
bat  this  mud  be  underdood  where  it  is,  as  before  faid,  a  punilhment 
as  it  were  collateral  to  the  ofienfe,  as  in  the  cafes  before-mentioned: 
but  where  a  fa£i  is  made  felony  or  treafon,  it  extends  as  well  to  in- 

{})  1  Co.  Infiif,  414.  (b)  Co.  Lit.  127.  «.  yet  thii  was  not  a  fct- 

fr<  B.  Covtrtu  «  35.  Rifcdt  87.  tied  poidt,  for  i.E.%,  5,  the  court  doubted 

fi)    The  words  of  the  book  are  ntteii  of  it;  and  in  17  E.  3,  7^.  h,  and  41  Affif. 

it  man  d*MU0cb.  14.  the  plaintifiii,  tho'  infanttwere  amer- 

(*)  F.  Imprifonment  8.  QtA  pro  falfo  clamerti  but  tho  they  were 

•(/)''  F  t  le  caufe  cfl,  pur  ceo  que  la  ley  amerced,  yet  it  appeara  from  the  fame  cafea 

**  cn-rnd%  que  un  enfant  ne  poit  my  co-  that  they  were  entitled  on  account  of  their 

**  nuftr'  bien  Sc  mai*  ne  le   quel  foit  ad-  infancy  to  a  pardon  of  courfe.  See  i  it.  ^ 

**  van  age  pour  luy,  ou  nemy  ;  ne  nul  foly  214.* 

**  ferra  adjuHgc  en  ufl  enfant."  Afipf   11.  «.  ^    (1)  Another  like  cafe  it  there  put,  if  is 

4  2t»  h.  Hank,  dit  oue  enfant  d'age  de  18  infant  be  a  receiver  and  account  before  att« 

ana  poit  cft^e  diffeifor  ovc-zorcc  &  eftre  ditors,  and  be  found  in  arrcara,  the  audt« 

Cmprifon  per  cclla.  tors  cannot  commit  him    to  prifon  not* 

(f)  Cn,  yac,  274.  witbftanding  the  general  words  of  the  &z* 

tatcixl 9F.  %t  cap.  II. 

infants 
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fcots,  if  abowe  fourteen  ycara  fkji  as  to  othcn,  as  Khali  \m 
faid.  And  this  appears  by  feveral  aSs  of  parliament,  and 
panicularly  by  1  Jac.  cap.  11.  of/eUny  for  marrying  two  wives,  &€• 
wlicre  there  is  a  fpecial  exception  of  marriages  within  the  age  of 
oonfcnt,  which  in  females  is  twelve,  in  males  fourteen  years ;  fo  that 
if  the  marriage  were  above  the  age  of  confent,  iho  within  the  age  of 
twemy^one  years,  it  is  not  exempted  from  the  penalty. 

So  by  the  ftatute  of  21  ^.  8.  cap.  7.  concerning  felony  tf/ervantt 
that  imbczil  their  majier^  goods  delivered  to  them,  there  is  a  fpecial/>ro-t 
vifo,  that  it  (hall  not  extend  to  fervants  under  the  age  of  eighteen 
years,  who  certainly  had  been  within  the  penalty,  if  above  the  age  of 
difcrction,  vi%.  fourteen  years,  tho  under  eighteen  yearsj  unlefs  a 
4>ccial  provifion  bad  been  to  exclude  them  (I), 

I  come  therefore  to  confidcr  die  privilege  of  infancy  in  cafe's  of 
capital  offenfes  and  puniihments  according  to  the  laws  of  England^ 
herein  I  fhall  examine,  1  How  the  antient  law  flood.     2.  How  i^ 
flands  at  this  day  in  relation  to  infants. 
I.  As  to  the  antient  law : 

1.  By  what  has  been  before  faid  it  appears  that  the  Civil  law  was 
very  uncertain  in  defining  what  was  that  atas  pubertati  proxima,  and 
confequcntly  fuch  as  might  fubjeft  the  offender  to  capital  guilt  or  pu-* 
niOunent ;  fomc  taking  it  to  be  ten  years  and  an  half,  forae  eleven 
years,  others  more,  others  lefs.  The  laws  of  England  therefore,  that 
always  affeft  certainty,  determined  antiently  the  atas  pubertati proxima 
to  be  twelve  years  for  both  fexes ;  under  that  age  none  could  be  regu- 
larly guilty  of  a  capital  offenfe,  and  above  that  age  and  under  fourteen 
years,  he  might  or  might  not  be  guilty  according  to  the  circum- 
ftanccs  of  the  faft  that  might  induce  the  court  and  jury  to  judge  him 
doU  capaxy  vel  incapax  (mj. 

This  appears  by  the  laws  of  king  Atheljian  mentioned  in 
the  firft  chapter,   *♦  Hon  parcatur  alicui  latronifuper  1 2  an-    ^ ^^^ 
»M  l^fupra  12  d.  quin  occidatun''    And  altho'his  {ucceffor  Edmund 

(u)  reduced 


(4)  Co,  Lit*  2^j,  h, 

[[)  The  like  exception  there  iv  in  the  tt 
Am,  cap,'],  where  apprfiiticcs  under  the 
age  of  ffit^n  yart,  who  fiiall  rob  ihcir 
mafteri,  arc  excepted  out  of  ifie  aft. 

(m)  By  the  laws  of  Jtta,  I,  7,  an  infant 
often  years  of  age  might  be  guilty  of  be- 
ing acceffary  to  a  theft,  and  was  punifhed 
•etordingly  with  feivitudc.    /f7ft,  iff. 


(n)  This  IS  a  miftake,  for  it  was  not  Ed^ 
»yndhnt  king  Athelflan  himfelf,  who 
thinking  it  a  pitiable  cafe  that  a  youth  but 
twelve  years  oJd  Ihoulti  be  put  to  death. 
as  was  pefmitted  by  the  former  law, 
changed  the  time  from  twelve  years  to  ttt- 
teen,  and  ordered  that  none  who  was  but 
fifteen  years  of  age  ftould  be  put  to  death, 
ijnlcfs  he  rcfifted  or  fled  ;  if  he  furrendered 
him  elf,  he  was  only  to  be  impnfoned 
Until  feme  of  hia  relation*  ot  fricndt 
a  *  H/obld 
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(m)  reduced  it  tofifteen  years,  ualeis  he  fled,  yet  it  iiriil  ippctr  Aat  tfi# 
flandard  of  twelve  years  obtained  in  after  ages  (9). 

2.  It  appean  that  an  in&nt  of  twelve  years  was  compelible  to  take 
the  oath  of  allegiance  in  the  leet,  and  under  that  age  none  were  to  take 
the  oath,  or  to  do  fuit  to  the  leet.  Brai^.  Lit.  Hi.  fpj.  cap*  1.  ffj 
BrittM^  cap.  29.  infim^  Cahin^s  cafe,  1  C9.  Rep.  6.  b.  So  that  at 
that  age,  and  not  before,  he  was  taken  notice  of  by  the  law  to 
be  under  the  obligation  of  an  oath,  and  oonfeqoendy  capable  of 
diicretion. 

S.  The  ordinary  procefs  againft  capital  olFenders  was  and  is  by 
Capias  and  Extgcni^  and  Utiaty  thereupon  ;  but  againft  an  infant  an*, 
der  twehre,  procefs  of  utiary  in  cafes  of  indiflment  was  not  award- 
able,  and  if  awarded,  it  was  erorr ;  but  if  above  diat  age,  that  pro* 
ce6  was  awardable;  fLtii  Braff.  Lib.  III.  (rj  cap.  It. /cff. 4 tsf  5. 
gives  die  reafoft,  "  Afinor  wr»,  qui  infra  mtatem  12  anntnm  fueriit 
mtUgari  non  debet ^  quia  ante  taUm  eftatem  hqh  eftfitb  Ugc  aliqaa  mc  /» 
dcccnna  ;'*  and  ibidem  cap*  iQ./eif.  1.  he  mentions  an  old  law  of  king 
Edward  ffjf  "  Omms^  qmeetatis  12  anmrumfmrit^facerc  debetfacra  - 
-  «  '^  mentum  invifu  francipUgU^  faodnec  tatro  vult  effc^  nee  tatr^ni 
I*  ^-'  ^*  confeimre'^^ZBA  Stamf.  LibA.cap.\9.c\t!aoxitofzhQokd( 
BrailoHf  Dc  Vifu  Franci  plcpif  **  Qu^  qtiiiibet'duodecim  annonan  p0^ 
**  te/lf clonic  judicium  fuftinere^  which  implies  alfo  that  witHin  that 
age,  regularly  at  leaft,  he  could  not  be  a  felon. 

4.  Again,  T.  32.  £•  1.  R»U  32.  Eboracum^  c^ram  rege.  Adam 
<*  filim  Ada  di  Amkab  jcaptui  noHanter  in  dwno  Jobannis  Somen  r#« 
*•  ram  regt  duflus  cogn$vitf  quod  furtive  cepit^  f^c.  9s.  per  preceptum 
<<  V  miffionem  Richardi  Short  :^  Richard  Short  had  his  clbrgy,  •«  Et 

woald  become  fecttrtty  (or  him  jwttM  ^  M  Ih  Cwmdu 

9mm  caPitii  seftimMhntm^  utjcmfer  tk  onrai  ( /)  There  it  no  fuch  law  estant  among 

fM/^  Jfi'uuat :  if  he  could  not  get  aay  fuch  tbofe  of  king  MAitmrd^  bat  the  law  bere 

fecurity,  thcti  be  was  to  uke  an  oath  to  the  quoted  ia  a  law  of  Cmutu  L^g'  Cnrntip  i.  io« 

^ine  purpofe  in  fuch  manner  at  the  bi-  which  ia  in  thele  words,  9^Snmmt  ut  pna* 

'     ••«•'»  •^^       g|„|  wu  to  re-  ht  h«t09  tx  smict  9smt Jitfimr^aditm ^g^t$ 

M  icjiimaimie  t  ft  tnilt  furtm^  tffg  utfut  fiirl  tmfimsmgm^ 

e  again  guilty  which  oath  ia  to  the  iamc  purpoCe  wUli 

then  he  was  to  be  put  to  death  without  any  that  mentioned  bv   SrmBcn^  Lik  i\u  •do 

regard  to  hia  age.    Sec  H^dL  irgat  .^i|g/«-  rorMM,  t^f*  I.  to  be  uken  at  the  age  of 


i4x.  p.  70.  fifteen  I  and  iho  there  be  m 

(0)  In  the  time  of  king  Htnry  I.  the  old  to  the  age,  yet  probably  it  is  the  lame  oath, 

law    of  Wvif^  yitbiip^n  took  ptaoe»  wTt.  for  it  is  very  eafytond  natural  to  miftike 

twelve  yeaii  of  age,  and  U*  value.    iHd.  xii  for  xv.    $ee  the  fiatute  of  MMhrl4gt^ 

^,'259.  ^*  >o  ^  *S*  ^'^  lord  Cilf'a'comteent 

{P)  ^'  Cor9na.  thereon,  %  Ittf.  147.  where  he  takea  notice 

(q)  This  fccms  to  be  a  mtfiake,  for  that  the  old  hooka  are  mifprtnted.    See 

np.  II  /cd?.  4.for  the  oath  mentioned  in  alfo  a  tnfik,    yx.     Mirror^  ctfm    x*  |« 


m.  I.  was  to  be  taken  by  knighu  and      3.  Btktou^  €op.  tS* 
mhcrt  of  the  age  of  fifteen  yeara  and  up. 

^  fii'adi^ui 


watda* 
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^  frmJU^a  Adam  commiffusjmt  tuftodia  martfcalli  ev/hditnd*^  qmia 
^  ififrm  mtatem\  pofita  kaHto  refpcHu  ad  imprlfo^amentum^  quodfrM^ 
^  di3fu  Adam  hahmt^  li  etiem  ad  Ufieram  atatcm  eju/dem  Aditf  00 
**  pmd  tun  ift  ntjt  ^taiis  \2  annorum^  qui  ta/is  sttaiis  judicmm  Jitrrf 
'*  mmp^ieftt  id^  de  gratia  regis  diUbenhirj  kic**  Upon  this  record 
diefe  things  are  obierveable,  viz*  ,  i.  The  court  recorded  his  cor  fief* 
fion ;  but  regularly  that  ought  not  to  be,  for  if  an  infant  under  the 
Hge  of  tweoty-one  ihall  coufeft  an  indictment,  the  court  in  juftioe 
•ugfat  not  to  recofd  the  confeffion,  but  put  him  to  plead  n^t  guilty^  or 
%K  lead  ought  alfo  to  have  enquired  by  ^n  i^queft  of  office  of  the 
Imdi  and  circuioftaoces  of  the  fiiA.  2.  That  heie  he  was  twelve 
years  old,  and  yet  judgment  fpared»  and  the  reafon  given »  (i^ti  taHs 
mausjudi€iMmf€rr4  9mp0U/l.  Yet  3.  There  it  fomewhat  IHII  of 
gra$ia  regis  imcqx^,  as  it  feems,  in  icfpeA  he  was  paft  the  dd 
ftandard  of  twelve  years. 

II.  But  now  let  us  come  to  the  Cotemon  law  as  it  flood  in  after- 
tiaaes ;  for  in  procefs  of  time*  efpecially  in  and  after  Ae  reign  of  king 
Edward  III.  the  Common  law  received  a  greater  perfedion,  not  by 
Ae  change  of  the  Common  law,  as  fome  have  ihought,  for  that  could 
not  be  but  by  ad  of  parliament ;  but  men  grew  to  greater  learnings 
judgment  and  experience,  and  reAifiod  the  midakes  of  former  ^  ^ 
ages  and  judgments,  and  the  law  in  relation  to  infaocs  and  '-  ^^ 
their  puniOunents  for  capital  oA:nfei  was  and  to  this  day'  is  aa 
feUoweth. 

1,  It  is  clear  that  an  infant  above  fourteen  and  under  twenty- one 
is  eqimlly  fubjed  to  capital  punifliments,  as  well  as  others  of  full 
«ge ;  for  it  is  frmfumpth  juris^  that  afcer  fourteen  years  they  are 
sicli  cafaceSf  and  can  difcem  between  good  and  evU ;  aqd  if  the  hyr 
Ihould  not  animadvert  upon  fuch  offenders  by  reafon  of  thejr  nonagp, 
die  kingdom  would  come  to  confofioa.  Experience  make$  us  know 
th^t  every  day  murders,  bloodibeds,  burglaries,  larcenies,  burning  of 
iKHifes,  nq)es,  clipping  and  counterfeiting  of  money,  are  committed 
by  youths  above  fourteen  and  under  twenty-one  ;  and  if  they  fhould 
have  impunity  by  the  privilege  of  fuch  their  minority,  no  roan's  life 
pr  eftate  could  be  fafe  ft  J.    In  my  remembrance  at  Thnfwd  a  young 

(t)  Our  author*!  araumept   coadudct  be  needful  in  cafet  of  imirdert  and  afii  Af 

frry  ftnmgly  aninft   their  efcapiog  with  violence,  yet  in  the  common  inftancei  of 

mfum^<t  bat  lofcf  much  of  its  force  when  larceny  and  fie^ling,   fomc  other  puuilh* 

^>  m  behalf  of  ^<i^/f«/punt(hfneoti,  for  mem  might  be  found,  which  might  leave 


there  is  no  nccel&ty  that  if  they  be  not  ca-     room  for  the  reformation  of  young  oficfti 
pitaUy  poniihed  they  muft  tMrefore  go     dera. 


tofipiiaiihed  }  fo  that  whatever  fievert^y  may 


C  3  lad 


«j      HiSTORIA  PLACITORUM  CORONiB. 

lad  of  llxtecn  years  old  was  convift  for  fucceffivc  wilful  barnrng  df 
riiree  dwelling  houfes,  and  in  the  laft  of  them  hurning  a  chiH  t6 
death,  and  yet  had  carried  the  matter  fo  fubiillv,  that  by  a  falfe  acca- 
fation  of  another  perfon  for  burning  the  firft  houfe  an  innocent 
pcrfon  was  brought  in  danger,  if  it  had  not  been  ftrangely  difcovered  i 
he  had  judgment  to  die,  and  was  accordingly  executed  (u)^ 

Fourteen  years  of  age  therefore  is  the  common  ftandard,  at  whick 
age  both  males  and  females  are  by  the  law  obnoxious  to  capital  pa- 
•niftmentsfor  ofFenfes  committed  by  them  at  any  time  after  thut  age^ 
and  with  this  agrees  Fii%.  N.  B,  20^.  b.  (x)  Co.  LittL  %.  405  (y). 
Vide  Mr.  DalurCi  Jujilce  of  Peace,  csp,  95,  and  104  (z). 
r  fil  ®*  ^^  infant  under  the  age  of  fourteen  years  and  above 
*•  "'  the  age  of  twelve  years  is  not  prima  facie  prefumed  to  be  Mi 
rapaxj  and. therefore  regularly  for  a  capital  ofFenfe  committed  under 
fourteen  years  he  is  not  to  be  convidled  or  have  judgaieni  as  a  frlon, 
but  may  be  found  not  guilty. 

But  AioprimA  facie  and  iri  common  prefumption'  this  be  true,  yet  If 
It  appear  to  the  court  and  jury  that  he  was  doli  capoic,  and  could  dif- 
cern  between  good  and  evil  at  the  time  of  the  ofFenfe  committed,  he 
may  be  conviScd  and  undergo  judgment  and  execution  of  death,  thb 
he  hath  not  attained  ^w^ww /^tf^^r/^jr/j,  t//z.  fo\^rt€cn  yeats;  tho  ac- 
cording to  the  nature  of  the  ofFenfe  and  circumflances  ot  the  cale  the 
judge  may  or  may  not  in  difcretion  reprieve  him  before  or  after  judg- 
ment, in  order  to  the  obtaining  the  king's  pardon.  \2  ^ff.  30.  Corom 
118  fe^  170.  Alice  de  fValdborough  of  the  age  of  thirteen  years  was 
burnt  by  judgment  for  killing  her  miftrefs ;  and  it  is  there  faid,  that 
.  by  the  anticnt  law  none  ihall  be  hanged  within  age  which  is  intended 
the  age  of  difcretion,  viz*  fourteen  years  ;  but  before  Spigurnel  an 
infant  within  age  (a)  that  had  klld  his  C(  mpanirn,  and  hid  himfelf 
(fe  mucha)  was  prefently  hanged ;  for  it  appeared  by  his  mucking 
he  could  difcern  between  good  and  evil,  and  malitia  Jupplet  atatem^ 

25  £.  3.  85.  Corone  129.     One  within  age  was  found  guilty  of 
larceny,  and  by  reafcn   of  his  nonage  judgment  was  refpited,  but 

(uj  At  Ai'mgdan  afllzei,  Feb.  13, 1629,  he  had  judgment  to  be  hanged,  and  WfA 

before  ^^ir/flf A  juftice,  one  y»i>«  Dtcny  an  hanged  accordingly     MS,  Rtf^rt, 

infant,  between  eight  and  nine  years,  was  (xj  ^.  Fdit,  p,  4^0. 

indited,  arraigned,  and  fonnd   guilty  of  (y)  p.  a+7.  h, 

burning  two  bams  in  the  town  ct  Xf^ii<^V  ;  (»)     J^  hr  firft  edition,  but  in  the  bft 

and  it  appearing  upon  exarainatisu  that  he  edition,  '<r^   147  -.nd  157- 

bad  malice,  revenge,  cnft,  and  cunning,  (a)  len  )cai8  old,  according  X.0FI 


btrberft  Rcf>9r$  C^ront  I J  8. 

afterv^ard^ 
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ffterwards  he  was  brought  to  the  bar  and  had  his  judgment ;  tho  diia 
book  be  generally  one  within  age,  it  muft  be  intended  within  tlie  age 
of  dlfcretion,  viz,  fourteen  years,  for  it  was  never  made  a  doubt, 
whether  if  above  that  age  he  miglit  not  h^ve  judgjuent. 

3.  But  yet  farther,  if  an  infant  be  above  fcyen  years  old,  and  under 
twelve  years,  (which  according  to  the  ancient  law  was  ^tas  puber^^ 
iati  proxima)  and  commit  a  felony,  in  this  cafe  prvna  fade  he  is  co  bd 
judged  not  guilty,  and  to  be  found  fo,  becaufe  he  is  fuppofed  not  fSi 
Jiicretion  to  judge  between  good  and  evil  (b)  ;  yet  even  in  that  cafe 
if  it  appear  by  ftrong  and  pregtiant  evidence  and  circumftances,  ^  . 
that  he  had  difcretion  to  judge  between  good  andevi),  judg-  ^  '* 
ment  of  death  may  be  given  againft  him.  3  H.  1,  I.  b.  ^  \2.  i. 
An  infant  of  the  age  of  nine  years  kild  an  infant  of  the  like  agei 
he  confefled  the  felony,  and  opon  examination  it  was  found  be 
hid  the  blood  and  the  body;  the  jultices  held  he  ought  to  be 
banged  fcj. 

But  in  cafes  of  this  nature,  1.  It  is  neceflary  that  very  (Irong  and 
pregnant  evidence  ought  to  be  to  convi£l  one  of  that  age,  and  to  make 
it  appear  he  underftood  wliat  he  did ;  for  if  the  law  require  fuch  an 
evidence  where  the  offender  is  above  twelve,  and  under  fourteen, 
much  more  if  he  were  under  twelve  at  the  time  of  the  hSt  com- 
mitted. 2-  The  circumftances  muft  be  inquired  of  by  the  jury,  and 
the  infant  is  not  to  be  convifl  upon  his  confeffion.  3.  It  is  prudence 
in  fuch  a  cafe  even  after  convi(ftion  to  refpite  judgment,  or  at  leaft 
execution  fdj  ;  but  yet  I  do  not  fee  how  the  judge  can  difcharge  him 
if  he  be  convi<3,  but  only  reprieve  him  from  judgment,  and  leave  him 
in  cuftody  till  the  king's  pleafure  be  known. 

And  therefore  the  book  of  35  //.  6.  11.  £3?  12.  per  Moyle  li 
Billings  *'  That  tho  a  jury  Jhould  find  fuch  an  Infant  guilty^  the  court 
ex  officio  muji  difcharge  hiniyj  muft  be  underftood  cither y?)|y?  only  of 
a  reprieve  before  judgment,  or  fecondly  at  leaft,  that  the  jury . find  the 
fad,  and  that  he  was  either  within  the  age  of  infancy,  viz.  feven 
years  old,  or  that  he  did  the  fadl,  but  was  under  fourteen,  and  not  of 
difcretion  to  judge  between  good  and  evil ;  in  which  cafe  the  court  ex 
cfficio  ought  to  difcharge  him,  becaufe  it  is  not  felony. 

(b)  B»  CoroMi  153.  an  infant  of  eight  years  of  age  may  com* 

CcJ  But  however  they  refpited  the  exe-  mit  hoMicidc,  and  (hall  be  hanged  for  it* 

cution  that  he  might  get  a  pardon.      F,  Sec  Dait$n't  Jufitce,  cap.  147. 

CfTfnr  57*  Bt  CprMt  133.    DaiiM  fayi  that  (d)  Dalt.  Jyftife,  f,  505. 

C  4  4.  And 


'« 
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4.  And  bftly.  If  an  infant  witbin  age  be  hifra  ataitm  iafan^^^ 
viz*  ieven  year^  old,  he  cannot  be  guilty  of  felony  ftj^  vAmtev^ 

|.  ^«  ciraunfianccs  proving  difcretion  may  apjpear ;  for  ex  pr$/wnf* 

*-  "I  tiofii  Juris  he  cannot  have  difcretion  (fjy  and  no  averment 
(ball  be  received  againft  that  prefumpUgn :  and  altho  the  laws  of 
Enghndf  aa  \9eil  a$  tjie  Civil  ^nd  Canon  law,  affign  a  difference  b^-* 
tween  males  and  female^  as  to  their  age  of  conient  to  marriage,  viz. 
fourteen  to  the  male,  t^ely^  to  the  female  ;  yet  it  feems  to  me,  (ha| 
as  to  matters  of  crimes,  efpecially  iq  ir.elation  tp  capital  puiii>Umeiit% 
jthe  females  I^ve  (he  i^xat  privilege  of  nonage  as  the  males ;  «n4 
therefore  th.e  regular  ^tas  pubertath  in  reference  to  capital  crioM^ 
aj|d  pfiniihments  of  both  is  fourteen  yeap,  with  thofe  various  tcow 
DeramentB  and  exceptions  above  ai&gned. 

And  It  is  ^o  be  obferved,  that  in  all  cafes  of  infancyt  infanity,  t^cji 
if  a  pcrlbn  uncapable  to  commit  a  felony  be  indi£i3p4  by  the  grand  in- 
quefty  and  clxe^pon  arraigned,  the  petit  jury  may  either  find  him 
generally  not  guilty^  or  they  may  find  the  matter  fpccially,  that  ho 
.committed  the  fa£l,  but  th^t  he  was  non  compos,  or  ch^  hf  w;;s  under 
fhe  2^e  of  fourteen, yc///V^/  aiatis  13  annorutn^  and  had  qo(  difcietion 
to  diiicem  between  good  and  evil,  tf  non  per  feloniam  \  and  thcreupoii 
>hc  court  gives  judgment  of  apcjuittal.  21  H.  7.  31.  (g).  But  if  4 
man  be  arraigned  in  fuch  a  cafe  ppon  an  indifbncnt  of  murder  or 
manflaugfatcr  by  the  coroner's  inqueil,  there  if  the  party  commirte4 
die  fad,  regularly  the  matter  ought  tp  \>c  fpecially  found,  becaufe  if 
tlie  jury  find  the  party  not  gyilty,  they  myft  inquiip  how  he  came  by 
fa  is  death,  vi%.  **  Et  juratores  pr^diHl  quajhi  per  curiam^  quomodo  isi 
?*  ad  mortem  fuam  devenit^  dicuntfuper  /acramentjtm  fytm^  quod  p^^ 

**  diHus  A*  B,  die anno—. — apud  D.  dutn  non  fyut  compos  mentis^ 

**.  or  dum  fuit  infra  ^tatm  dijcretionisf  fcUicet  9  annorum,  nee  Jcivit 
**  difccrnere  inter  hnum  iff  malum^  pt^diHum  J,  5.  cum  gladio^  i^c» 
f*  percujffit  a  ipfum  ad  tunc  i^  ibidem  occidit^  fed  non  ex  malitii 
**  precogitataf  neque  per  feloniam^  vcl  felleo  animo  ;  fef  Jic  idem  fm 
**  S.  ad  mortem  fuam  devenitJ*^  But  if  he  be  firft  arraigned, 
^    and  acquitted  upon  the  indidment  by  the  grand  inqueft, 

I-  "^  and  found  not  guilty,  he  may  plead  that  acquittal  upon  hii 
arraignment  upon  the  coroner's    inqueft,    and  that  will  difcharge 

ft)  An<f  yet  there  it  a  pr^^edrnt  in  tltc  cafe  the  Jury  found,  that  he  did  the  M| 

Kgitler,yo/  3C9.  h.  uf  a  paidon  gianttdtp  Wtoie  he  wa*  fcvcn  yeart  oid« 

•o  iafapt   wii^'in    the  age  of  Cevcn  years,  (fj  FUvud,  19.  a, 

vho  waa  indided  for  homicide  :  in  ^hia  (gj  B,  ConMt  61  • 

him{ 
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Ub  ;  tnd  die  petit  jfuiy  fliaH  kiquire  fiirther  how  die  party  came  bj 
Uadeatb. 

[4.  JUakf.  Com*  cb«  ii«  ptge  tt^J 


CHAP  IV. 

'Ccmcermng  the  JUftR  of  ideocy,  madiief*  add  lunacy^  in  referena  i§ 

criminal  offenfis  and  puni/hmnts. 

• 

AND  dios  &r  tosdii]^  that  natural  AtttSt  of  infancy.  Nott 
coDoerning  anodier  foit  of  4efed  or  incapacity,  namely  idiocy^ 
wutdmfs  tod  lunacy  :^  Fof  tho  by  the  Uw  of  England  no  man  (hall 
sfoii  hit  own  «d  by  reafon  of  thefe  defe<Sb  (a)^  tho  his  heir  or  ex- 
ecutor may,  yet  as  to  cafntal  ofienfes  thefe  have  in  fome  cafes  the 
aivtotage  of  this  AtftOt  or  incapacity  (h)  ;  and  diis  defefl  coqiea 
under  the  general  name  oi Denuntta^  which  is  dius  diftinguiflied. 

I.  Ideocy^  wfahdty  i  nativitate  vel  dementia  naturalis ;  fuch  a 
ene  is  deferibed  by  Fttzherbert^  who  knows  not  to  tell  20s.  nor  knows 
^ho  is  hh  fiither  or  mother,  nor  knows  his  own  age ;  but  if  he 
knows  letters,  or  can  read  by  the  inftruAion  of  another,  dien  be  is 
no  ideot.  F.  N.  B,  S33.  i*  Thefe,  tho  they  may  b^  evidences* 
yet  diey  are  too  narrow,  and  conclude  not  always ;  for  ideQcy  or  not 
is  a  qt^ftion  of  faA  triable  by  jury^  and  fometimes  by  infpedlion. 

IL  Dementia  accidentaluf  vel  adventitial  which  proceeds  p  « 
fiom  iisveral  caufes ;  fometimes  from  the  diftemper  of  the  ^"^  ^ 
hnmours  of  the  body,  as  deep  melandioly  or  aduft  choler ;  fome- 
times from  the  violence  of  a  difeafe,  as  a  fever  or  paUy ;  fome* 
dines  from  a  concnffion  or  bi]|t  of  die  brain,  or  its  membranes  or 
organs ;  and  as  it  comes  frpm  feveral  caufes,  fo  it  is  of  feveral  kinds 
ar  degrees ;  which  as  to  die  pnrpofe  in  hand  may  be  thus  diilributed  t 
1/ There  is  a  partial  infanity  of  mind ;  and  2.  a  total  infanity. 

The  former  is  either  in  refped  to  things  quoad  hoc  vel  illud  infa^ 
pire ;  fome  perfons,  that  have  a  competent  ufe  of  reafon  in  rcfpcsf^  of 
fomeibbjeda,  are  yet  under  a  particular  dementia  in  refpe^  of  fome 
patticnlar  difcoutfes,  fubjeAs  or  applications ;  or  elfe  it  is  partial  in 

(a)  Jot  it  if  faid  Co  be  a  maxim  io  law.  remember  wfait  a£U  he  did  when  he  wa« 

fiiat  no  man  of  full  age  (hall  be  permitted  of  im»  Jnt  wummy.     35  ^ff*  t^-  to*    See 

to  ftultify  himfelf.      4  £«•  tLti*  113*  h,  ftmfra  t*  N^B,  f,  449.  ^kow.  Ca*  Pari. 

Bivtrh'%  cafe,  C0  lAi»  847.  m.    The  reafon  153*  t  Salk,  576. 

bcreot  is,  bccaafc  s  maa  caiuot  knowof  (h)  C$.  Lit.  %f].  b*  Flvwd*  19*  «• 

refpc£l 
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refped  of  degrees;  and  this  is  the  condition  of  very  niany»  cfpeclally 
melancholy  perfons,  who  for  the  moft  part  difcover  iheir  defcft  in 
cxceflivc  fears  and  griefs,  and  yet  are  not  wholly  deftiiute  of  the  ufe 
of  reafon  ;  and  tlJs  partial  infanity  feems  not  to  excuf^  them  in  the 
committing  of  any  ofFenfe  for  iis  matter  capital ;  for  doubilefs  moft 
peribns  that  are  felons  of  theipfelves,  and  others  are  under  a  degree  of 
partial  infanity,  when  they  commit  thefe  offenfes :  it  is  very  difficult 
to  define  the  indivifible  line  that  divides  per&cl  and  partial  infanity  ; 
but  it  mud  red  upon  circumAances  duly  to  be  weighed  and  coLfjdered 
both  by  the  judge  and  jury,  lefl  on  the  one  £de  there  be  a  kii.d  of 
inhumanity  towards  the  defedls  of  human  nature,  or  on  the  other 
fide  too  great  an  indulgence  given  to  great  ci  imes  :  the  beft  meafure 
that  I  can  think  of  is  this  ;  fuch  a  perfon  as  labouring  u^der.  msUa* 
choly  diQempers  hath  yet  ordinarily  as  great  under(landing>  as  or« 
dinatily  a  child  of  fourteen  years  hath,  is  fuch  a  perfon  as  may  be 
guilty  of  tieafon  or  felony. 

Again,  a  total  alienation  of  the  mind,  or  perfcfi  madnefs  i  tl\is  ex« 
cufeth  from  the  guilt  of  felony  and  treafoD  (d)  \  di^  ^qui^us  Infra^ 
This  is   that,  which  in  my  lord  Cokeys  Pleas  of  the  Crown^  p.  6.  is 
caird  by  him  abfolute  madnefs,  and  total  deprivation  of  memory. 
.   p     ^       Again,  this  accidental  eUmentiaf  whether  total  or  partial,  if 

'-^  ^  diilinguiflied  into  that  which  is  permanent  or  fixed,  and  that 
which  is  interpolated,  and  by  certain  periods  and  viciilkudes:  the 
former  is  phrenejis  or  madnefs;  the  latter  is  diat,  which  is,  ufually 
caird  lunacy^  for  the  moon  hath  a  great  influence  in  all  difeafes  of  thf 
brain,  efpccially  in  this  kind  of  dementia  ;  fuch  perfons  commonly  ill 
the  full  and  change  of  the  moon,  efpecially  about  the  Equinoxes  and 
fummer  folfiice,  are  ufually  in  the  height  of  their  diAemper  ;  and 
therefore  crimes  committed  by  them  in  fuch  their  diftempen  arc 
under  the  fame  judgment  as  thofe  whereof  we  have  before  fpokeo^ 
namely,  according  to  the  meafure  or  degree  of  their  diftemper  ;  the 
perfon  that  is  abfolutely  mad  for  a  day,  killing  a  man  in  that  di(lem« 
per,  is  equally  not  guilty,  as  if  he  were  mad  without  intermiflioii. 
But  fuch  perfons  as  have  their  lucid  intervals,  (which  ordinarily  hap- 
pens between  the  full  and  change  of  the  moon)  in  fuch  intervals  hav^ 
ufually  at  lead  a  competent  ufe  of  reafon,  and  crimes  committed  by 
them  in  thcfe  intervals  are  of  the  fame  nature,  and  fubjedt  to  the 
/ame  puniihment,  as  if  they  had  no  fuch  deficiency  (ej ;  nay,  the 

(dj  a;  /f.  7.  31, 1,  (eJ  F,  C9ro»t  314* 

elienatioM 
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Alienations  and  contracts  made  by  them  in  foch  intervals  are  obliging 
Co  their  heirs  and  executors  (f). 

Again,  this  accidental  dementia^  whether  temporary  or  permanent^ 
is  either  the  more  dangerous  and  pernicious,  commonly  call'd  furor^ 
rahies^  mania^  which  commonly  arifech  from  aduftcholer,  or  the  vio- 
lisnt  inflammation  of  the  blood  and  fpirits,  which  doth  not  only  take 
away  die*  life  of  reafon,  but  alfo  fuperadds  to  the  unhappy  (late  of  the 
fMtiefit  rage,  Airy,  and  tempeduous  violence  ;  or  elfe  it  is  fuch  as  only 
takes  away  the  ufe  and  exercife  of  reafon,  leaving  the  peibn  other- 
^ife  rarely  noxious,  fuch  as  is  a  deep  delirium^  flj^pofy  memory  quite 
loft,  the  phantafy  quite  broken,  or  extremely  difordered.  And  as  to 
criiniiials  thefe  dementes  are  both  in  the  fame  rank  ;  if  they  are  to* 
tally  deprived  of  the  ufe  of  reafon,  they  cannot  be  guilty  ordinarily 
of  capital  offenfes,  for  they  have  not  the  ufe  of  underftanding,  aiid 
%Qt  not  as  reafonable  creatures,  but  their  adtions  are  in  tStOi  r  •« 
in  the  condition  of  brutes  fgj.  ^"^   -* 

ItL  The  third  fort  of  dementia  is  that,  which  is  dementia 
affeHata^  namely  drunkennefs.  This  vice  doth  deprive  men  of 
the  ufe<of  reafon,  and  puts  many  men  into  a  perfe£l,  but  tempo« 
lary  phrenzy  ;  and  therefore,  according  to  fome  Civilians  (hj^  fuch  a 
.  "perfon  committing  homicide  fhall  not  be  punifhed  flmply  for  the 
crime  of  homicide,  but  fliall  fufFer  for  his  drunkennefs  anfwerable  Xti 
the  nature  of  the  crime  occafioned  thereby ;  fo  that  yet  the  formal 
caufe  of  his  puni(hment  is  rather  the  drunkennefs,  than  the  crime 
committed  in  it :  but  by  the  laws  of  England  fuch  a  perfon  (I)  Ihall 
have  no  privilege  by  this  voluntary  contra&ed  madiiefs,  but  ihall 
have  the  fame  judgment  as  if  he  were  in  his  right  fenfes.  Plowd.  19. 
a.  Crempt.  Jujl.  29.  a. 

But  yet  there  feems  to  be  two  allays  to  be  allowM  in  this  cafe. 

1.  That  if  a  perfon  by  the  unlkilfulnefs  of  his  phyilcian,  or  by  the 
contrivance  of  his  enemies,  eat  or  drink  fuch  a  thing  as  caufeth  fuch 
a  temporary  or  permanent  phrenzy,  as  aconitum  or  nux  vomica^  this 
puts  him  into  the  fame  condition,  in  reference  to  crimes,  as  any  other 
phrenzy,  and  equally  excufeth  him. 

2.  That  altho    the  Jtmpiex    phrenzy  orcafion'd  immediately  by 
'  drunkennefs  excufe  not  in  criminals,  yet  if  by  onp  or  more  fuch  prac« 

ticest  an  habitual  or  fixed  phrenzy  be  caus'd,  tho  this  madnefs  was 

varrmviau  ^om.  i.  p.  557.  in  rehS,  ad 
Corone  193,  351.  CUm,    Si/uriofus.    /irr«ni.  §.  3.  ^  4- 

etherf*    Set  C^         fij  j^  U«  U$.  «• 

contracted 
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cootraded  hj  the  vice  and  will  of  die  partj.  yet  duB  habitual  and 
fixed  phrenzy  thereby  causM  puts  the  man  ioto  the  iava  condipoii 
in  felacion  to  crmet,  as  ilf  t^d  fame  were  coatrafted  uiToluntarily 
at  grft. 

Now  toucbip{  the  trial  of  this  inc^Nicily,  and  who  (ball  ba  ad- 
judged in  fuch  a  degree  thereof  to  excufe  from  the  guiU  of  capMI 
offenfes,  this  is  a  matter  oif  great  difficulty,  partly  from  the  e^fineis  <if 
counterfeiting  this  diiability,  when  it  is  to  excuiii  a  nocei^  and 
partly  from  the  variety  of  the  degrees  of  this  infirmity*  whereof  {otnm 

P     ^  are  fuScient,  and  fome  ait  infuftcient  (e  eKCirfe  fttfooj^  in 

••^•JJ  capital  ofienfes. 

Yet  the  law  of  England  hath  affoilled  the  bed  metbod  of  ^aj» 
that  is  poffible,  of  diis  and  all  other  matters  of  fad,  mxsAj  by  a  jury 
of  twelve  men  all  concurring  in  the  fame  judgment,  by  the  teftiiaooy 
of  witnofles  vivi  VBce  in  the  prefence  of  the  judge  and  jury»  aod 
by  the  infpedion  and  diredlion  of  the  judge. 

There  are  -two  forts  of  trials  of  ideocy,  madnefs,  or  lunacy ;  tht 
firfl,  in  order  to  the  commitment  or  cuftody  of  the  perfon  and  hji 
eftate,  which  belongs  to  the  kbg,  either  to  his  own  i|fo  and  bene^ft 
as  in  cafe  of  tde^cy ;  or  to  the  ufe  of  die  party,  in  cafe  of  accidental 
madnefs  or  liffufcy ;  and  in  order  hereunto  there  iflucs  a  writ  (i)  or 
commifiion  to  the  (heriff  or  efcbeator,  or  particular  commiffionerSy 
both  by  their  own  infpe<^on  and  by  inquifition  to  inquire,  and  return 
their  inquifition  into  the  Chancery  ;  and  thereupon'a  grant  or  com- 
mitment of  the  party  and  his  eftate  enfues ;  and  in  cafe  the  party  or 
his  friends  find  themfelves  injured  by  the  finding  him  a  lunatick  or 
ideot,  a  fpccial  writ  may  ilfue  to  bring  the  party  before  the  chaaorllort 
or  before  the  king  to  be  infpcfted.     Fide  Fitz,  N.  B.  233  (I). 

But  this  concerns  not  the  purpofe  in  hand  \  for  whether  the  party 
chat  is  fuppofed  to  commit  a  capital  offenfe  be  tbys  found  an  ideot» 
madman  or  lunatick,  or  not,  yet  if  really  he  be  fuch,  he  fiiall  haTC 
the  privilege  of  his  ideocy,  hmacy,  or  madneis,  to  excufe  him  IQ 
capitals. 

Secondly  therefore,  the  trial  of  the  incapacity  of  a  party  inditSad 
or  appealed  of  a  capital  offenfe  is,  upon  his  plea  oinot  guilty%  by  the 
jury  upon  his  arraignment,  who  are  to  inquire  thereupon  touching 
fuch  incapacity  of  the  prifoner,  and  whether  it  be  to  fuch  a  degree« 
as  may  excufe  him  from  the  guilt  of  a  capital  offenfe  [m). 

(kj  Sec  Stamf,  Pnreg.  33.  ^.     (IJ  N*  A^.  Ji;.     ("mj  SavU*  50.  |.  ^.  icf. 
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frefaanpiCtoin  of  law  eveiy  perfon  of  die  age  of  4ifcretion  is  pre* 
fumed  oifmm  nmofjy.unlefii  the  contrary  be  proved ;  and  this  hdds 
as  well  ia  cafet  civil  as  criminal. 

Ag^o,  if  a  man  be  a  lunatick,  and  hath  his  luciia  intit''   .     . 
9Qtt0^  and  this  be  fufficiently  proved,  yet  the  law  pnefomes   ^^^^ 
die  nAi  or  ofienfcs  of  fuch  'a  perfon  to  be  ccoimitted  in  thofe  intcr- 
vak,  wherein  he  hath  the   ufe  of  leafon,  nnlrfs  by  oircamftances 
or  evidences  it  appears  they  were  committed  in  die  time  of  his 
diftemper  ;  and  this  alfo  holds  in  civils  as  well  as  in  criminals. 

And  altho  in  civil  cafes,  he  that  goes  about  to  allege  an  a6l  done 
in  the  time  of  lunacy,  muft  ftridly  prove  it  fo  done,  yet  in  criminal 
cdes  (where  the  coort  is  to  be  dius  far  of  counfd  with  the  prifoner, 
as  to  nffill  him  in  matters  of  law  and  the  true  ftaung  of  the  fa£t) 
if  a  lunadck  be  iodised  of  a  capital  crime,  and  this  appears  to  the 
court,  the  witnefles  to  prove  the  fa£k  may  and  muft  alfo  be  examined, 
%dbether  the  prifoner  were  under  aAual  lunacy  at  the  time  of  the 
•flenfe  comnufted. 

A  man  that  is  fur  An  H  muhu  e  nathitate^  is  in  prefumpdon  of 
law  an  ideot,  and  the  rather,  becaufe  he  hath  no  poffibility  to  under* 
fland  whait  is  forbidden  by  law  to  be  done,  or  under  whkt  penalries 
fmj:  but  if  it  can  appear,  that  he  hath  the  ufe  of  underft^nding, 
which  many  of  that  condition  difcover  by  figns  to  a  very  great 
meafme,  then  he  may  be  tried,  and  fuffer  judgment  and  execution, 
tlK>  g;reat  caution  is  to  be  ufed  therein  foj. 

I  come  now  to  apply  what  has  been  iaid  to  the  various  natures  of 
capital  crimes. 

if  a  man  in  his  found  memory  commits  a  capital  oflenfe,  and  before 
his  anaig;nment  he  becomes  abfolotely  road,  he  ought  not  by  law  to 
lie  arraigned  during  fuch  his  phrenay,  but  be  remitted  to  prifon  until 
diat  incapacity  be  removed ;  the  realbn  is,  becaufe  he  cannot  ad- 
viiedty  plead  to  the  indidment ;  and  this  holds  as  well  in  cafes  of 
treafcn,  as  tiony,  even  tho  the  delinquent  in  his  found  .  ^ 
sdW  were  ciduained,  and  confefled  the  offenfe  bdoK  his  ^^^  -' 
arraignment :  and  dits  appears  by  die  ftatute  of  33  H.  8.  cap.  20. 

f«;  Vids  l^,  Jljhdit  U  14.  B,  Onim  Oull  not  foffer.  Crmft.JmJt.  «a,  ^w.    Bst 

Sei  if  ft  1 7*  if  one  wbaii  both  deaf  sad  dtiinb,  may 

{%J  AcGorduis  to'43  jfffif*  M  %o,vA  liifcover  by  ^ipit  thtt  he  bath  the  afeof 

a  H.  4.  ••  if  a  prifoner  ftandU  mute,  it  underftanding,  much  more  may  one,  who 

fcll  \m  inquired,  whether  it  be  wilful  or  it   only    dumb,    and    confequentry   may 

by  the  aft  of  God  {  from  whence  CnmftM  be  guilty  of  felony,  fid  ju^rh  how  he  fliau 

men,  tbst  if  it  be  by  tbt  aft  of  God  he  be  arrai^cd. 

whidh 
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ivhich  enabled  a  trial  in  cafe  of  trcafon  after  examination  in  th»  4ib- 
fence  of  the  party;  hut  this  flatute  ftands  repcard  by  the  (latut&of 
1  t5f  2  PhiL  tif  Mar,  cap,  10.  Co.  P.  C.  p.  6.  And  if  fuch  perfon 
after  his  plea,  and  before  his  trial,  become  of  non  fane  memory^  he 
ihall  not  be  tried  ;  or,  if  after  his  trial  he  becomes  of  non  fane  memory 
he  ihall  not  receive  judgment ;  or,  if  after  judgment  he  becomes  of 
non  fane  memory^  his  execution  ihall  be  fpared ;  for  were  he  of  found 
memory,  he  might  allege  fomewhat  in  (lay  of  judgment  or  execution* 
C$.  P.  C.  4  fpj. 

But  becaufe  there  may  be  great  fraud  in  this  matter,  yet  if  the 
crime  be  notorious,  as  treafon  or  murder^  the  judge  before  fuch 
refpite  of  trial  or  judgment  may  do  well  to  impanel  a  jury  to  enquire 
ex  officio  touching  fuch  infanity,  and  whether  it  be  real  or  coon^ 
terfeit. 

If  a  perfon  of  non  fane  memory  commit  homicide  during  fuch  hi» 
infanity,  and  continue  fo  till  the  time  of  his  arraignment,  fuch-perfon 
ihall  neither  be  arraigned  nor  tried,  but  remitted  to  gaol,  there  to  re« 
main  in  expedlation  of  the  Kbg's  grace  to  pardon  him.  2%  Jiff.  27* 
3  E.  3.  Corone  351. 

But  It  feems  in  fuch  a  cafe  it  is  prudence  to  fwear  an  inqueft  ex 
tfficios  to  enquire  touching  his  madnefs,  whether  it  was  feign*d  ;  and 
thus  it  was  done  in  the  cafe  of  3  E,  3.  and  in  SomerviPs  cafe,  Anders 
forC%  Rep.  par,  1.  n.  154.  But  in  cafe  a  man  in  a  phrenzy  happens 
by  fome  overfight,  or  by  means  of  the  gaoler  to  plead  to  his  indlA* 
ment,  and  is  put  upon  his  trial,  and  it  appears  to  the  court  upon  his 
trial,  that  he  is  mad,  the  judge  in  difcretlon  may  difcharge  the  jury  of 
him,  and  remit  him  to  gaol  to  be  tried  after  the  recovery  of  his  un- 
derilandlng,  efgccially  in  cafe  any  doubt  appear  upon  the  evidence 
touching  the  guilt  of  the  fa£l,  and  this  infavorem  vita  ;  and  if  there 
be  no  colour  of  evidence  to  prove  him  guilty,  or  if  there  be  a  preg-* 
nant  evidence  to  prove  his  infanity  at  the  time  of  the  fa£t  committed, 
dien  upon  the  fame  favour  of  life  and  liberty  it  is  fit  it  ihould  be  pro- 

P  ^^  ceeded  in  the  trial,  in  order  to  his  acquittal  and  enlargement. 

^"^  -*  If  a  perfon  during  his  infanity  commit  homicide  or  petit  treetfiitt 
and  recover  his  underftanding,  and  being  indi£ted  -and  arraigned  for 
the  fame,  pleads  not  guilty^  he  ought  to  be  acquitted ;  for  by  reafon  of 
his  incapacity  he  cannot  z,&.  feileo  animo.  12  i/.  3.  Dower  183. 
Forfeiture  33.  21.  H.  7.  31.  b.  il  alera  quite,  that  is,  ihall  be  £>und 
not  guilty. 

fpJ  See  Sir  J«b»  Hswlti%  Remarks  on  Battmati^i  trial,    St4Ui  TrUli,  Vol^i^p*  205* 

And 
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And  it  i«  all  one,  whether  the  phrenzy  be  fix'd  and  permanent,  or 
vrhetber  it  were  temporary  by  force  of  any  difeafe,  if  the  fadl  were 
conunittcd  while  the  party  was  under  that  diilemper. 

la  the  year  1668,  at  Ayltjbury^  a  married  woman  of  good  reputa- 
tion being  deliver'd  of  a  child,  and  having  not  flept  many  nights  fell. 
into  a  temporary  phrenzy,  and  killM  her  infant  in  tlie  abfence  of  any 
company ;  but,  company  coming  in,  fhe  told  them  (he  had  kill'd  her 
infant,  and  there  it  lay  ;  (be  was  brought  to  gaol  prefendy,  and  after 
fbme  (leep  (be  recovered  her  undcurfianding,  but  marvelled  how  oxvfhj 
ihe  came  thither  ;  (he  was  indicted  for  murder,  and  upon  her  trial  the 
whole  matter  appearing,  it  was  left  to  the  jury  with  this  direction, 
Aat  if  it  did  appear,  that  (he  had  any  ufe  of  reafon  when  (he  did  it, 
tbey  were  to  find  her  guilty ;  but  if  they  found  her  under  a  phrenzy, 
dio*  by  reafon  of  her  late  delivery  and  want  of  (leep,  they,  (hould  ac- 
<}uit  her ;  that  had  there  been  &ny  occafion  Xx>  move  her  to  this  b&f 
as  to  hide  her  (hame,  which  is  ordinarily  the  cafe  with  fuch  as  are 
Slivered  of  bafVard  children  and  dedroy  them ;  or  if  there  had  been 
jealoufy  in  her  hufband,  that  the  child  had  been  none  of  his ;  or  if  (he 
had  hid  the  infant,' or  denied  the  fa£l,  thefe  had  been  evidences  that 
die  phrenzy  was  counterfeit ;  but  none  of  thefe  appearing,  and  the 
honefty  and  virtuous  deportment  of  the  woman  in  her  health  being 
known  to  the  jury,  and  many  circumftances  of  infanity'ap* 
pearing  the  jury  found  her  not  guilty,  to  the  fatisfa^on  of  all  that 
heard  it. 

Touching  the  great  crime  of  treajon  regularly  the  fame  is  to  be 
Oud,  as  in  cafe  of  homicidey  fuch  a  phrenzy  Ci  infanity  as  excufeth 
from  the  guik  of  the  one,  excufeth  from  the  guilt  of  the  other  :  the 
reafon  is  the  fame  ;  he  that  cannot  a£k  felonlch  or  anlmo  felonic9 
cannota6i^r0£///0r/^,  for  being  under  a  fiill  alienation  of  mind,  .  ^ 
he  ^6is  not  per  eU^ionem  or  inteniloftem.  This  appears  by  the  l-*^/J 
ibtnte  of  S'S  H.  8.  cap.  20.  which,  tbo  it  ena£t,  that  a  non  compos 
msntis  (hall  be  tried  for  treafon,  yet  it  exprefsiy  declareth,  ^  That  if  aay 
commit  high  treafon,  wliile  they  are  in  good,  whole,  and  perfect 
memory,  and  after  examination  become  mn  compos  mentis^  and  that  it 
be  certified  by  four  of  the  council,  that  at  the  time  of  the  treafon 
they  were  of  good,  found,  and  perfedt  memory,  and  then  not  mad, 
nor  lunatic,  and  afterwards  became  mad ;  then  they  (hall  proceed 
to  trial :"  which  ftrongly  enforceth,  tliat  a  treafon  cannot  be  com- 
mitted by  li  madman^  or  lunatio>  during  his  lunacy. 

And 
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And  with  tlm  agrees  my  lord  Coke^  F.  C.  p.  6.  in  tbefe  wKMids, 
He  iAmt  is  noa  compos  mentis,  ami  totally  defrh/ui  of  all  €9mpaffimg9 
0nd  imaginatiaMs,  ctnoM  cmnmii  high  treaffn  hj  crnnpaffing  or  imagining 
the  death  rfthe  king ;  fmr  Airiofut  folo  furore  pwiiter ;  bmt  it  mufi  be 
an  ahfibtu  madmfs^  and  a  total  deprivatien  of  memory 

This,  tho  jt  be  geocraly  yet  the  iame  aochor  tells  ns,  4  Rep.  134.  ^. 
Btverlfz  cafei  in  diefe  wordSf  Mes  in  afcnn  eafis  nam  eon^es  mentis 
poit  eommittt  hault  treafonj  come  fi  it  tma^  mt  offer  *  tmr  le  roy.  This 
IS  a  fafe  exception,  and  I  fliall  not  queftion  it,  becade  it  tenda  fo  mwji 
to  the  iafety  of  the  king's  pcrfon :  but  yet  the  fiune  aaithor,  F.  C.  p. 
6.  tells  us,  that  ibo  this  was  anciendy  thought  to  be  law,  yet  it  ts  not 
{o  now ;  for  fuch  a  perfon  as  cannot  eompafi  the  death  of  the  king 
by  reafon  of  his  inianity,  cannot  be  guilty  of  treafon  within  Aw 
fiatute  of  95  E.  3.  And  thua  hx  concerning  die  incapacity  of 
ideocyt  niadnc6»  and  lunacy* 

£4.  Bbckf.  Cookcb.  ii*  p«  15,] 


CHAP.  V. 


CoHcermng  catMtf  and  misfoitone,  how  fir  it  exemfeth  in  cn^ 

minats* 

T  UtT  ^^^^  ^^  ^  fecond  kind  of  accidental  defc6b,  vtm. 

'^^  -'  X  eafnaltf  and  ndefortttne^  and  to  oonfider  how  far  it  4sc* 
cnfeth :  and  firft  we  are  to  ohfenre  in  this,andlikcwife  in  fome  other 
of  the  defe£b  before  and  hereafter  memiooed,  a  diffmnce  between 
civil  fults,  that  are  teraiinatod  in  eomfet^iomm  damm  iUatif  and 
Oiminal  fiiits  01^  prefecntions,  that  are  in  vindiaam  eriminis  ewmmiJF* 
If  a  man  be  ihootiog  in  the  fields  at  rovcn,  and  his  arrow  huro 
a  perfon  ftandii^  near  the  maik,  die  party  hurt  fludl  hate  hta  aAl6n 
of  trefpais,  and  recorer  his  damagcst  tho  die  hurt  were  cafnai  fajt 
forthe  patty  is  damniBcd  by  him,and  die  dunages  are  but  his  repa* 
paration;  but  if  the  party  had  been  kiU^ttJubdbeenj^iriij^/aii^^ 
tnd  the  archer  fliould  not  fuffinr  death  for  it^  dio  yet  he  goes  not 

altogether 
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not  altogether  free  from  all  puaiflicnent  (bj  €  E,  4.  7.  per  Catt' 

As  to  criminal  proceedings,  if  the  afl,  that  is  committed  be  fimply 
cafua),  and  per  infortunium^  regularly  that  aft,  which,  were  it  done 
€x  animl  inUnttone,  were  punifhable  with  death,  is  not  by  the  laws  of 
Eng/anJ  to  undergo  that  punifhment;  for  it  is  the  will  and  inten- 
tion, that  regularly  is  required,  as  weD  as  the  aft  and  event,  to  make 
the  offenfe  capital. 

Now,  what  (hall  be  faid  thus  fimply  cafual,  and  what  the  -.      . 
punifhment,  will  be  at  large  conCder'd,  when  we  come   to    •■•'"J 
homicide  per  infortunium ;  only  fomething  will  be  neceflary  to  be  laid 
thereof  here. 

If  a  man  do  ex  intentione  and  voluntarily  an  unlawful  aft  tending 
to  bodily  hurt  of  any  pe:Ton,  as  by  (Iriking  or  beating  him,  tho  he 
he  did  not  intend  to  kill  him«  but  the  death  of  the  party  ftruck  doth 
follow  thereby  within  the  year  and  day  (d) ;  or  if  he  ftrike  at  one, 
and  mifling  him  kills  another,  whom  he  did  not  intend,  this  is 
felony  (ej  and  homicide,  and  not  cafualty  or^^r  infortunittm. 

So  it  is  if  he  be  doing  an  unlawful  a6l,  tho  not  intending  bodily 
harm  of  any  perfon,  as  throwing  a  (lone  at  another's  horfc,  if  it  hit 
t  perfon  and  kill  him ;  this  is  felony  and  homicide,  and  not  per  inform 
tuniutn  (f) ;  for  the  afl:  was  voluntary,  tho  the  event  not  intended ; 
and  therefore  tlie  a£t  itfelf  being  unlawful,  he  is  criminally  guilty  of 
the  confequence,  that  follows  : 

But  if  a  man  be  doing  a  lawful  aft  without  intention  of  any  bo- 
dily harm  to  any  perfon,  and  the  death  of  any  perfon  thereby  cn- 
fues,  as  if  he  be  cleaving  wood,  and  the  axe  flies  from  the  helve,  and 
kills  another,  this  indeed  is  manflaughter,  but/;rr  infortunium ;  and  the 
party  is  not  to  fuffer  death,  but  is  to  be  pardoned  ofcourfe;  for  it 

(m)  B9h.  t34i  intirclyiiinoeent.    See  Wilk.  Ltg.  JlHgh^ 

(h)  FoT  he  iorfetU  all  hit  goodi   and  ^^«.  b,  277,  279* 
tbaUeU.     %  H,  $»   18.  F.   Grcne,  30a.  %  Tv  '•  Corone   148.    ^rtjpafs  310.    F. 

C9.  hf^  140. 3  C».  ImftH.  aao.    By  the  an-  Cerent  354. 

tient  Uw  he  waa  liable  to  make  the  fame         (d)  The  reafonof  thti  is,  becaofe  the  law 

recompeafe  or  mftrrfSd^  a<  in  any  other  cafe  doth  prcfu^e,   that  after  the  year  and  day 

of   honiictde;  r.  r.  if  one  (booting  at  a  it  cannot  then  be  difcerned,   whnher  be 

nark  (hoald  accidcnutly  wound  and  kill  died  of  the  Rroke,  or  a  natural  death.  3  ^a. 

aootber,  he  waa  ncvarthelefs  to  pay  hit  JnJI'tt.  53. 

wereg ild.    Leg*  B,  2.  /.  88.  /.  90.    Le^u         (t)  The  like  in  the  cafe  of  maihem,  if  « 

"'^^  tffUfitm^f  fni  hfeiemir  peccaf,  feim'  man  ftrike  at  one,  and  mi^ng  him  naibeaa 


t^  emmdtti  but  by  the  fame  Uw,  if  one,  another,  13  H,  7.  14.  a. 

who  waa  Handing  on  a  tree  or  any  other  (fj  ii  tt.f*iS»a>per  Ft  mux  Ch,  Jufti 

pUce,    where    be  wai   at   work,    ihould  S,  Corongzi^,    Frtctematitn  ijtz%,Jiffifi 

chance  to  fall  on  tnocher  palling  by,  he  pi,  yt, 

^as  Qot  to  pay  any  diiii|,  but  waa  dccmM 

«.  Yoi't  i«  D  .  appears 
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appears  by  the  ftatutc  of  Marlhridge^  cap.  26.  that  if  was  not  done 

r  o1  P^^f^^^^"^  fS^'  yet  the  \KVfs  of  England  ^Tt  fo  tender  gf 
^  -^  Che  life  of  roan,  and  to  make  men  very  cautious  in  all  their 
anions  that  the  party,  tho  his  life  be  fpared,  yet  forfeits  his  goodSf 
and  niuil  expeA  the  king's  grace  to  reAore  them. 
.  There  happpen'd  this  cafe  at  PeierborougA :  Deer  broke  into  the 
com  of  J.  and  fpoiled  it  in  the  night-time  ;  A.  fets  his  fervant  to 
M'atch  in  the  night  with  a  charged  gun  at  the  corner  of  the  field, 
commanding  him,  that,  when  he  heard  any  thing  rufh  into  the  (land- 
ing corn,  he  (hould  /hoot  at  that  place,  for  it  was  the  deer:  the  mafter 
was  in  another  corner  of  the  field,  ruflied  into  the  (landing  com  ; 
the  fervant  according  to  his  mader's  diredlion  fliot,  and  killed  his 
tnafter ;  it  was  agreed  on  all  hands,  this  was  neither  petit  treafon,  nor 
murder,  but  whether  it  were  fimple  homicide,  or  per  infortunium^  was 
a  great  difficulty :  Firft,  the  (hooting  was  lawful,  when  the  deer  came 
into  the  corn,  it  being  no  purlieu^  nor  proclaimed,  or  chaced  deer ; 
again,  the  error  of  the  fervant  was  caufed  by  the  matter's  direftion, 
and  his  own  a£t ;  but  if  it  had  been  a  ftranger  that  had  been  killed 
it  had  been  homicide,  and  not  mifadventure  ;  on  the  other  fide,  the 
Servant  was  to  have  taken  more  care,  and  not  to  have  (hot  upon  fuch 
a  token  as  might  have  befallen  a  man  as  well  as  a  deer ;  and  therefore 
for  the  omi(fion  of  due  diligence,  and  better  infpe£lion,  before  he  ad- 
ventured to  (hoot,  it  might  amount  to  manflaughter,  and  fo  be  capital ; 
and  this  feems  to  be  the  truer  opinion. 

But  in  the  cafe  of  Sir  fVilliam  Hawk/worthy  related  by  Baker  in 
his  chronicle  of  the  time  of  Edward  IV.  p.  223  (h)  he  being  weary 
of  his  life,  and  willing  to  be  rid  of  it  by  another's  hand,  blamed  his 
parker  for  fuffering  his  deer  to  be  dedroyed,  and  commanded  him* 
that  he  (hould  (hoot  the  next  man  that  he  met  in  his  park,  that  would 
not  ftand  or  fpeak  ;  the  knight  himfelf  came  in  the  night  into  the 
park,  and  being  met  by  the  keeper  refufed  to  ftand  or  fpeak ;  the 

(g)  Here  oar  tutbor  rightly  fayi  it  «/^  of  another  nature,  vub.  that  the  country 

f*art  by  the  (btute  of  Marl^nJget  that  it  Ihould  not  be  amerced  where  a  man  waa 

was  not  felony,  for  that  ftatute  only  fup>  kiird  ^r    iiifvrtMmum^  for  at    that  time 

pofes  it  not  to  be  felony,  but  does   not  murdrum  peculiarly  fignified  the  fecret  pri- 

make  that  not  to  be  felony  which  was  fo  vate  killing  of  a  man  }  as  if  he  was  found 

before,  as  fome  have  imagined,  a  C0.  /«-  kiU'd,  but  it  was  not  known  by  whoml 

Jiit,  X4S1315.  for  it  appears  by  Mugna  and  thus  it  is  defined  by  i7r4/70a,  X»i^- HI* 

Cburta  tap,  26.  which  was  before  the  Aa-  dtiortnSf  cap,  1.  to  he  oecultd  ecet/S^l  ^^ 

tute  of  Af^r/^ri<(^«,  tliat  he  who  kiird  ano-  in  the  laws  of  Hntry  i.  /.9a.  murdrim 

thcr  per  infortunium,  was  in  no  danger  of  hem9die*AuttP',cuJut  tnter/i£Iw  ntjtubasnri 

death.     KiL  i»j.  nor  indeed  could  it  be  ^nA  in  Dlahg9  di  Scaccari^  Lib*  I.  e^p»  ^^* 

felony,  it  not  being  done  ftilto  auimt^  4  Co*  10.  murdrum  idim  efl,  fUTd  dhf^tudina^* 

124  b*  The  defigQ  of  that  fiacuu  wu  quite  CkJ  $uk  mtmt  1471. 

•  keeper 
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keeper  (hot  and  killed  him,  not  knowing  him  to  be  bis  mafteF ;  this 
feemt  to  be  no  felony,  but  excufeabk  by  the  ftatute  oi  Malifa&ons  in 
pareis  (i)  for  the  keeper  was  in  no  faulty  but  his  mader ;  but,   .      . 
had  he  known  him,  it  had  been  murder.  ^^  ^ 

As  to  matter  of  high  treafon,  where  the  life  of  the  king  is  concem'd, 
it  is  not  fafe  too  eafily  to  admit  an  excufe  by  chance  or  misfortune; 
tho  fuch  fadl  cannot  be  treafon,  that  was  purely  cafual  and  involun* 
tary,  for  there  mud  be  a  compajfing  or  imagining  to  make  treafon ; 
yet  a  tceafonable  intention  may  be  difguis'd  under  the  colour  of 
chance,  and  the  fafety  of  the  king's  life  is  of  higheft  concern^ 
ment. 

And  therefore  when  fValter  Tyrrel^  with  a  glance  of  an  arrow  from 
a  tree  involuntarily,  as  Matthew  Paris  (k)  tells  us,  kill'd  fVUliam 
KufuSf  it  could  not  be  treafon,  (I)  hecaufe  there  was  no  purpofe  of 
any  mifchief,  and  he  fliot  at  the  deer  by  the  king's  command;  yet  the 
ia^Ct  was  of  fuch  a  confequence,  that  he  fled  for  it,  which  was  a 
circomftance  that  might  probably  infer,  that  there  was  fome  ill-in* 
tendon,  which  might  make  him  guilty  of  treafon,  and  not  barely  ac- 
cident.    Co.  P.  C.  p.  6.    • 

Hiftory  tells  us,  that  upon  a  fblemn  juft,  or  tumament  appointed  hj 
Henry  II.  king  of  France^  upon  the  marriage  of  his  daughter,  the  king 
himfelf  would  needs  nm,  and  commanded  the  carl  oi  Montgomery  to 
run  againd  iiim  ;  the  earl's  lance  breaking  upon  the  king's  cuirafle, 
a  fplinter  flew  into  the  king's  eye,  and  hit  it,  whereof  he  died  :  thift 
W2S  not  treafon,  becau  e  purely  accidental. 

[S^eTofter.  DifcouHe  the  id,  ch.  i.  page  258,  Ac.] 


C  H  A  P.    VI.  C4*I 

I  Concerning  ignorance,  ar^d  how  far  it  prevails j  to  excufe  in  capital 

crimes* 

IGNORANCE  of  the  municipal  law  of  the  kingdom,  or  of  the 
penalty  thereby  inflidted  upon  offenders,  doth  not  excufe  any, 
that  is  of  the  age  of  difcrerion  and  compos  mentis y  from  the  penalty  of  the 

«  • 

Oj  This  ftatute  was  made  the  21  E,  i.  <*  ker  kill  fuch  oiFender  in  endeavouriaf 

tnd  doth  cx.^reily'  ena^,  "   That  if  any  "  to  take  him,  he  IHall  not  be  arraigned  for 

**  jMtker  find  a  trcfpafler  wandering  with-  '*  the  fame,  nor  fuffer  any  punilhmentt'* 

*'  m  hij  liberty,  intending  to  do  damage  S,  P.  C.  13,  b, 
*'  tbercia,  and  upon  cry  made  to  him  to         (kj  p»  54. 

'  ftaod  he  will  not  >ie]d,  but  flceth  or  de-        (I J  CitftMmitr  ii  N^rwuwd^  eef$  14. 
«^  fcadctli  huhifclf  with  fmes  if  fuch  par- 

'  D  2  breach 
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breadi  of  it;  becaufe  ereqr  perfon  of  the  age  of  diferetion  and  e^m^ 
f$s  mentis  is  bound  to  know  the  hw,  and^ prtfumed  fo  to  do? 
Ignorantia  nrmHf  qu0  fuisfein  unetur^  Kon  excufat  (a). 

But  in  fome  cafes  igmrantut  faili  doth  excufe,  for  fuch  an  igno- 
rance many  times  makes  die  zBt  itfelf  morally  invohmtary ;  and 
indeed  many  of  the  cafes  of  misfortune  and  cafuatty  mention'd 
in-  the  former  diapter  are  inftances  that  fall  in  with  diis  of  igno« 
fance:  I  (hall  add  but  one  or  two  more. 

It  is  known  in  wati  that  it  is  the  greateft  offenfe  for  a  foldier 
to  kill,  or  fo  much  as  to  aflanit  his  general :  fuppofe  then  the  inferi<^ 
oflScer  fets  his  watch»  or  fentiuels»  and  the  general  to  try  the  vigir 
knee  or  courage  of  his  fendneb  comes  upon  them  in  the  night 
in  the  pofture  of  an  enemy,  (as  feme  commanders  have  too  raibly 
done)  the  fentinel  ftrikes,  or  flioots  him,  taking  him  to  be  an  enemy; 
kis  ignorance  of  die  perfon  excufeth  his  offenfe. 

In  the  cafe  of  Level  indi6led  for  die  death  of  Frances  Freeman^  the 
cafe  was,  that  fViUiam  Level  being  in  bed  and  afleep  in  the  night, 
hi^  ier?aiit  hired  Frances  Freeman  to  help  her  to  do  her  work,  and 
about  twelve  of  the  clock  in  the  night  the  fervant  going  to  let  ouf 
Fremees  thought  ihe  heard  thieves  breaking  open  die  door ;  fhe  diere^ 
fore  ram  up  fpeedily  to  her  matter,  and  informed  him,  that  ihe  thought 
thieves  were  breaking  open  the  door ;  the  mafter  rifmg  fuddenly,  and 
-  -  taking  a  rapier,  ran  down  fuddenly ;  Frances  hid  herfelf  in 
*'*^''  die  buttery ;  left  (he  fliould  be  difcovered ;  Leveies  wife  fpying 
Frances  in  the  buttery,  cried  out  to  her  huiband,  **  Here  they  te^  that 
'<  wculi  unde  its.**  Levet  runs  into  the  buttery  in  the  dark,  not 
knowing  Frances^  but  thinking  her  to  be  a^  thief,  and  thrufting  with 
bis  rapier  before  him  hit  Frances  in  the  breaft  mortally,  whereof 
iha  inftandy  diedik  This  was  refolved  to  be  neither  murder,  nor 
Qumflaughter,  nor  felony*  Vide  this  cafe  cited  by  juftice  Jones^  P. 
15  Cmr.  \.  B.  JL  Ore.  Car.  538.    Co^Vt  cafe. 
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CHAP.  VII. 

T$uchlng  iiuapachies^  $r  txcufes  hy  nafin  #/  dril  lubjeAkm. 

I  COME  now  to  thofe  incapacideSy  which  I  have  ftyled  civil,  and 
to  confiderhow  hx  they  indemnify  and  excufe  in  criminak>  an4 
criminal  puniihinents. 

And  firft  concerning  that,  which  arifelh  by  reafoii  of  civil  fub« 
jedion. 

And  this  civil  fubjeAion  is  principally  of  the  fnbjed  to  his  prince, 
(be  fervant  to  his  mafter,  the  child  to  his.  parent,  and  the  wife  to  her 
hniband.    Somewhat  I  (hall  fay  of  each  of  thefe. 

L  As  to  iht  firft  of  thcfe  fubjcftions,  the  futie^  to  his  prmci\  it 
4s  regularly  tme,  that  die  law  prefumes,  the  king  will  do  no  wrong  | 
neidier  indeed  can  do  any  wrong  (aj\  and  therefore,  if  the  king 
command  an  unlawful  zGt  to  be  done,  the  offenie  of  the  inftrument 
is  not  thereby  indemnified  (hj ;  for  though  the  king  is  not  un«  r^^^i 
der  the  coercive  power  of  the  law,  yet  in  many  cafes  his  com*  ^  ^ 
mands  are  under  the  dire^ive  power  of  die  law,  whibh  confequently 
makes  the  aA  itfelf  invalid,  if  unlawful,  and  fo  renders  the  inflrument  of 
the  execution  diereof  obnoxious  to  die  puniihment  of  die  law* 
^de  Stamf.  P.  C.  102.  *.  (c)\  yet  in  die  rime  of  peace,  if  two 
men  combat  tegether  at  barriers,  or  for  trial  of  fkill,  if  one  kill 
the  other  it  is  homicide;  but  if  it  be  by  the  command  of  die  king» 
it  IS  faid  (d)  it  is  no  felony.     11  /f.  7*  23.  «. 

IL  As  touching  the  civil  fubje^ion  of  the  child^  or  fervam\  if 
cidierofthem  commit  an  a6l,  which  in  itfelf  is  treafon,  or  felonvy 
it  is  neither  exaifed  nor  extenuated  as  to  di^  point  of  punifhmcnt 
by  the  command  of  his  mailer,  or  parent ;  for  the  command  is 
void  and  agaioft  law,  and  doth  not  proteS  eidier  the  commander  or 
die  inftrument,  diat  executes  it  by  fuch  command  (ej. 

Cm)  C#.  tit,  19. >.  4«  (i)  Per.FiurK  Ch.  Juft.  but  Br$U  Itt 

fSj  As  if  one  oun  »rrcft  another  «i«rely  hU  abridgcmciit  of  thii  cafe,  Gmuw  ix9« 

Vy  the  king*a'comraandi»c»t,  that  fliall  te  fayi,  that  other  jufticca  in  the  time  of  Bn* 

aocxcuTe  to  htm,  but  he  U  nevcrthelcfa  ry  VIII.  denied  thii  opinion  of  FUiwae^ 

liable  to  an  a£UoQ  of  falfe  imprifonmcnt*  and  bdd,  that  it  waa  felony  to  kill  •  maa 

IS  B*  ^*  F.  i^nfirtmnt  in  fiits  iSi*    t  in  jofting  and  the  like,   nocwithftanding 

iff  7.  4.  B*  Pnr^gdtkfe  139.  the  commandmeat  of  the  king  t  for  that 

feJfUfMraffm  M^  flL  Dt  Mmiiiut^  the  commandment  ta  againft  law.    3  d* 

Hf*  9«  UJi.  $6.  160. 

(O  Dsiu  JtJ^  €sf.  i57«  N.  X£i. 

D  %  m.  As 
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III.  As  to  the  civil  {vhjcSdon  of  the  wife  to  the  hujband:  tho  in 
fnany  cafes  the  command^  or  authority  of  the  hufband,  either  exprefs 
or  implied,  doth  not  privilege  the  wife  from  capital  punifliment  for 
capital  ofieafes ;  yet  in  fome  cafes  the  indulgence  of  the  law  doth 
{>rivilege  her  from  capital  punifliment  for  fuch  oSenfes,  as  are  in 
themfclves  of  a  caplul  nature ;  wherein  thefe  enfuing  diflcrenccs  are 
obfervable. 

1.  If  a  feme  covert  alone  without  her  hufband,  andwithont  this 
coercion  of  her  hufband,  commit  treafon  or  felony,  tho  it  be  but 
larciny,  flie  fliall  ioSsx  the  like  judgment  and  execution,  as  if  flie 
were  fcle  \  this  is  agreed  on  all  hands.  Stamf.  P.  C  Lib.  I.  cap.  ]  9> 
15  £.  2.  Corone  383. 
|.  «  2.  But  if  flie  commit  larciny  by  the  coercion  of  the  huf- 
L^^J  band,  flie  is  not  guilty.  27  AJf.  ¥^,  (f)\  and  according  to 
fome,  if  it  be  by  the  command  of  her  hufband.  Ibid^  (g)  which  feems 
to  be  law,  if  her  hufband  be  prefent  (h)  \  but  not  if  her  hufband 
be  abfent  at  the  time  and  place  of  the  felony  committed. 

3.  But  this  command  or  coercion  of  the  hufband  doth  not  excufe 
in  cafe  of  treafon,  nor  of  murder,  in  regard  of  the  hcinoufnefs  of 
diofe  crimes.  Mr.  Dahon"^  Jh/^-  ^^«  1^'*  OJ'  ^^^  hence  it  waf 
that  in  the  cafes  of  the  treafons  committed  by  ArJen  and  Somer-" 
villi  (kj  againfl  Queen  Elizabeth^  both  their  wives  were  attaint  of 
high  treafoti,  tho  their  execution  was  fpared ;  and  yet  they  w^re  only 
alTenters  to  their  hufband's  treafons,  and  not  immediately  adors  in  it, 
and  fo  were  principals,  in  the  fecond  degree  ;  and  upon  the  fame  ac- 
count the  earl  of  Somerfet  and  his  wife  were  both  attaint,  as  accefTa* 
Ties  before,  in  the  murder  and  poifoning  of  Sir  Thomas  Overbury  (IJ, 

4.  If  the  hufband  and  wife  together  commit  larciny  or  burglary^ 
by  the  opinion  of  Braffon^  Lib,  III.  cap.  32.  §.  \0(m).  both  are 
guilty ;  and  fo  it  hath  been  praftifed  by  fome  judges.  Vide  Dalu 
vbifupra%  cap.  104.  and  poflibly  in  flri£tnefs  of  law,  unlefs  the  aSual' 
coercion  of  the  hufband  appear,  (he  may  be  guilty  in  fuch  a  cafe  ; 
for  it  may  many  times  fall  out,  that  the  hufband  doth  commit  larciny 
by  the  inftigation^  (ho'  he  cannot  in  law  do  it  by  the  coercion  of  hia 

(f)  F.  C§r9nt^  i99«  BrM&9n  it  Qwmnu  (i)  N.  Edit.  tap.  157. 

emf.  31.  \  9.  (^)  I  '^rJ,  p.  104. 

C^J    Stucniam  ipjd  fuperiori  Jm9  obedlrt  (i)  Stat.TriaUyVeL  I.7irt8&^29« 

diitt.  Leg.  In^f  I.  ^-j.  B.  Corone  ic%,  (m)  And  Se&,  9.  and  FUt^^  Lib.    Z* 

(b,    Becaufe  the  law  fuppofca  her  to  be  tap,  38.  \ii%   f*  14*  cfpccially,  Si  fmrm 

then  ondcr  the  cociQoa  of  hex  buihand.  turn  Inveuiatur  Jub  CUvibui  Vxor'n,    S^'idg 

gjl.  J  I.  Braefn  QT  fUU^  ihfd.  and  XX.  CuM^  i.  74. 

wife; 


HISTORIA  PLACITORUM  CORON/E.  '      45- 

wife ;  but  the  latter  pmSticc  hath  obtain*d,  that  if  die  haftaQd  and  ' 
wife  commit  burglary  and  larciny  together,  die  wife  (hall  be  acquitted, 
and  the  hu(band  only  convid^ed  ;  and  with  this  agrees  the  old  book» 
2  J?.  3.  Cor  one  160.     And  this  being  the  modern  pradice  and  in  fa-' 
vorem  vita  is  fitteft  to  be  followed ;  and  the  rather,  becaufe  other- 
wife  for  the  fame  felony  the  hufband  may  be  faved  by  the  benefit  o£ 
his  clergy »  and  the  wife  hanged,  where  the  cafe  is  within  cler-^    -  ^. 
gv  fnj ;  tho  I  confefs  this  reafon  is  but  of  fmall  value,  for   ^^  •■ 
in  manflaughter  committed  jointly  by  hufband  and  wife  the  hufband 
may  have  his  clergy,  and  yet  the  wife  is  not  on  that  account  to  be 
privileged  \y^  her  coverture. 

And  accordingly  in  the  modem  pradice,  where  the  hufband  and 
wife,  by  the  name  of  his  wife,  have  been  indidied  for  a  larciny,  or 
burglary  jointly,  and  have  pleaded  to  the  indidment,  and  the  wife 
convicted,  and  the  hufband  acquitted ;  merciful  judges  have  ufed  to 
reprieve  the  wife  before  judgment,  becaufe  they  have  thought,  or  at 
leafl  doubted,  that  the  indidment  was  void  againft  the  wife,  (he  ap- 
pearing by  the  indidment  to  be  a  wife,  and  yet  charged  with  felony 
jointly  with  her  hufband. 

But  this  is  not  agreeable  to  law,  for  the  indiffanent  ftands  good 
againft  the  wife,  in  as  much  as  every  indi£^ment  is  as  well  feveral  as 
joint ;  and  as  upon  fuch  an  indiflment  the  wife  may  be  acquitted, 
and  the  hufband  found  guilty,  fo  h  eonverfo  the  wife  may  be  con- 
vi&ed,  and  the  hufband  acquitted ;  for  the  indiflment  is  in  law 
Joint,  or  feveral,  as  the  faft  happens;  as  fo  is  the  book  of  15  JS.  2. 
Corone  383.  and  accordingly  has  been  the  frequent  pradlice  Fide  Dalt. 
nUfup.  cap,  104,  where  there  are  feveral  inftances  of  the  arraigning 
of  hufband  and  wife  upon  a  joint  indi£fcment  of  felony  ;  which,  if 
by  law  fhe  could  not  be  any  way  guilty,  had  been  erroneous,  for  the 
indiAment  itfelf  had  been  infuflicient :  therefore,  tho  the  former 
practice  be  merciful,  and  cautious,  it  is  not  agreeable  to  law ;  for, 
dio  ordinarily  according  to  the  modern  pra£lice  the  wife  cannot  be 
guilty,  if  the  hufband  be  guilty  of  the  fame  larciny  or  burglary  ;  yet 
if  the  hufband  upon  fuch  an  indi£tment  be  acquitted,  and  the  wife 
.convidt,  judgment  ought  to  be  given  againft  her  upon  that  indiAment ; 

(9)  TBe  reifoa  of  thii  is,  becaufe  a  aow  fiandi,  (he  in%y  in  all  cafes  have  the 

ivoman  cannot  by  law  have  the  benefit  of  fame  benefit  by  the  fiatute  of  3  &f  4  #f^.  df 

the  dcrgy.  iz  Ca.  19.  h»  ytx  in  fita.  Ca-  Af.  cap.  9.   ^*  7,  aa  a  man  may  by  hit 

rmu  461.  it  was  admitted,  that  a  woman  clergy, 
might  claim  .clfrgy ;  however^  a«  the  law 

D  4  for 
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Iqr  every  iadidhnent  of  that  nature  i$  joint  or  feveraU  as  the  matter 
£|Ua  out  upon  the  evidence.     Fidg  22  E.  ^1  foj. 
P     .        5.  But  if  the  hu(band  and  wife  togedier  commit  a  treafon^ 
^^''^    murder,  or  homicide,  tho  ibe  only  afiented  to  the  treafon» 
ibty  ibaU  be  both  found  guilty,  and  the  wife  (ball  not  be  acquitted 
vigfon  the  prefumption,  that  it  was  by  the  coercion  of  her  huiband,  for 
die  odioufnefs,  and  dangerous  confequence  of  the  crime  ;  the  fame 
law  it  is,  if  (he  be  accelTary  to  murder  before  the  fadt. 
.  6.  If  the  huiband  commit  a  felony  or  treafon,  and  the  wife  know- 
ingly receive  him,  (lie  (hall  neither  be  accefiary  after  as  to  the  felony^ 
nor  principal  as  to  the  treafon,  for  fuch  bare  reception  of  her  huf- 
])and  ;  for  (he  is  fub  poujiau  viri^  and  (he  is  bound  to  receive  her 
hu(band ;  but  otherwife  it  is,  of  the  hufband^s  receiving  the  wife 
knowingly  after  an  ofFenfe  of  thU  nature  committed  by  her  (p). 

"  M,  37.  £.  3.  Rot.  34.  Line.^coram  Rege.  Ricardus  Dcy  cs*  Mar* 

'^  gerip,  Uxor  ejus  indi^ati^  p}  o  receptamento  fehnum ;  Margeria  dicit^ 

**  ^uod  indliiamentwn, predl£l^  futcr  predtQam  Margeriam  faHunt 

•*  minus  fuffic'uns  efty  to  quod prad*  Margeria  umpore  quo  ipfa  d:Bos 

**  frlones  receptajjey  Jeu  tis  confentire  debuljjet^  fult    cooperta  prad^ 

**  ^icardo  virofuo^  &f  adhuc  eji^  t^  omnino  fub  poteft<ite  Jua^  cm  ip/a 

**  in  nullo  conlradicere  potuit  \  i^  eic  quo  fion  lyiferitur  in  indUlament^ 

•*  pradifloy  quod  ipfa  aliquod  malum  f^ity  needs  con/entivit,  fiu  ipfos 

*^  f clones  reciptavity  ignorante  viro  fuoy  petit  judiciumyji  ipfay  vivente 

V  virofuoy  de  aliquo  receptamento  in  pr4sfentia  virifui  occajionari  pojjitm 

**  -^Pojiea  vifo  IS  diligent^r  examinato  indi^amento  pradi^o  Juper 

'*  prafatam  Margeriam  faiio^  videtwr  curia^  quod  indiilamentum  illud 

**  minus  fi^fficieru  eft  ad  ipfam  inde  ponere  refponfuram :   Idea  cejfet  pr^ 

•*  ce£us  verfus  earn  omnino^  faff." 

Upon  which  record  thefe  things  are  obfervable : 

1.  That  the  wife,  if  alone  and  without  her  hu(band,  may  be  ac« 

ceOary  to  a  felony  poft  faiium.    2.  But  (he  cannot  together  with  he^ 

huiband  be  accelTary  to  a  felony  poft  factum  \  for  it  (hail  be  intirely  adU 

judged  the  a£l  of  the  huiband ;  and  this  is  partly  the  reafon,  why  (h^ 

cannot  be  acce(rary  in  receipt  of  her  hufband  being  a  felon,  becaule  ih^ 

is  fubpoteftate  viri.    3.  That  in  this  cafe  ibe  was  not  put  to  plead  1^ 

-   ^^    the  indi^ment  not  guilty ,  but  took  her  exception  upon  the 

*■     •*   indi(^ment  itfdf ;  and  fo  note  the  diverCty  between  an  indifi^ 

0ient  of  felony,  as  principal,  and  the  indi^ment  of  her,  a^  ffpQsSbif 

(•)  3.  Ct§r$ri  dtpsrM  ^h  (t)  ^»  ^*  ^  l^U 
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rfcer ;  for  hi  tho  fonner  cafe  flie  Aall  be  put  to  plead  n^t  gmiby  to  the 
indidmeut,  tho  it  appear  in  the  body  thoreof,  that  ihe  is  cwuru  4w 
That  yet  the  indiftment  ftood  good,  as  to  the  hufband ;  and  opon 
this  CQoiiderationy  tho  it  is  true  the  hufband  and  wife  may  be  guilty 
of  a  treafon,  as  is  before  ihewa,  yet  it  feemst  fhe  (hall  never  be  ad^ 
judged  a  traitor  barely  for  receiving  her  hufbandi  tliat  is  a  traitor,  or 
for  receiviog  jointly  with  her  hufband  any  odier  perfcm  that  is  a  traitor^ 
uolefs  (he  were  alfo  confenting  to  the  treafon»  for  it  ihall  be  iotirely 
adjudged  the  a£k  of  her  hufband. 

It  is  certain  difeme  covert  may  be  guilty  of  mifprifion  of  trealba 
committed  by  anodiec  man  than  her  hxifband :  but  whether  (he  can  be 
guilty  of  mifpriilon  of  treafon,  if  /he  knows  her  hufband's  treafon, 
and  reveal  it  not,  is  a  cafe  of  fome  difficulty :  on  the  one  iide  the  great 
oUigaiion  of  duty  ihe  owes  to  the  fafety  of  the  king  and  kingdom,  the 
borridnefs  of  the  ofienfe  of  treafon,  and  the  great  danger  that  may 
flofijc  by  concealing  it,  feems  to  render  her  j;uilty  of  mifprifion  of 
treaibn,  if  ihe  fliould  not  detect  it ;  on  the  other  fide,  it  may  be  faid^ 
fhe  isySr^  pouftate  viri^  ihe  cannot  by  law  be  a  witnefs  againft  hen 
huiband,  and  therefore  cannot  accuie  hun.  Ideo  quart.  But,  cer* 
tainly^  if  ihe  cosfented  to  the  treafon  of  her  hufband,  tho  he  were 
die  only  aAor  in  it,  (he  is  guilty  as  a  principal,  and  hath  no  privilege 
herein  by  her  coverture,  as  is  before  (hewn. 

fSlickf,  Con.  ch.  it.  page  33.— tS.  t  Hiwk.  P.  C.  s.] 


CHAP    VIII.  [49] 

Coneeniing  tht  civil  incepacitits  ly  cooipulfion  tmJ  ear. 

< 

T  JOIN  diefe  two  incapacities  together,  becaufe  they  are  much  of 
-^  the  fame  nature,  as  to  many  purpofes ;  and  how  far  thefe  give  a 
privilege,  exemption,  or  mitigation  in  capital  punilhments,  is  now  to 
be  confidered. 

Tlrfff  There  is  to  be  ohferved  a  difierence  between  the  times  of 
war,  or  public  infurreAion,  or  rebellion,  and  die  times  of  peace ;  for 
in  the  times  of  war,  and  public  rebellion,  when  a  perfon  is  under  fo 
great  a  power,  diat  he  cannot  refift  or  avoid,  the  law  in  fome  cafes 
allows  an  impunity  for  parties  compelled,  or  drawn  by  fear  of  death,  to 
do  fome  ads  in  thentiblTes  cagkitl,  whidi  l4mit  QQ  cxcuf?  in  the  time 
of  peace. 
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Af.2\  E,3.  coram  Rege.  Rot.  101.  Linc\  "  fFaker  de  Alyngtnt^ 
•*  and  divers  of  his  confederates  at  St.  BotolpV%  Regiam  potefiatem 
•*.  qffumentisj  U  ut  de  Guerra  injur gentes^  qnendam  Thomam  it  Okcham 
**  futorem  in  capitaneumy  £rf  majorem  futon  eFigerunt**  feized  on  two 
flitps,  and  look  away  the  corn  (a)  ;  appointed  a  bell  to  be  rung  fb)  ; 
and  commanded,  that  at  the  ringing  thereof  ipji  &r  eorum  quillbet  effent 
paratiy  l^e.  "  Et  plures  homines  villa  prdtdiSf a y  qui  ad  maleficia  fua 
"  can/entire  noluerunty  cepemnty  fef  eos  Jtbi  jurare  fecerunt  ad  imprifas 
**  fuas  manutenendasJ^  They  were  arraigned  upon  the  indid^ment^ 
and  committed :  "  ////,  qui  coaHi fuerunt  jurar^y-dimittuntur  per  manu^ 
"  captionem;  bf  ii/iy  qui  reeeperunt  defiariosy  petuntquody  ex  quo  patet 
^  per  indifiamentum  pradiffuniy  quod  ipfi  coaHi  fueriint  reaper e  dena^ 
•*  rios  contra  voluntatem  fuanty  petunty  quod  pofflnt  quieti  recedere ;  JsT 
-  -  "  conJideratuTH  ejl  per  curianiy  quod  nihil  maU  in  his  reperttur; 
**  fed  quia  curia  nondum  advifatury  diesdatus  efl  per  manucap- 
•*  tionem  \  idco  vcnit  juiata.**  I  find  no  further  proceeding  againfl 
them. 

M.  7  H.  5.  coram  Rege,  Rot.  20.  Heref  cited  CV.  P.  C.  p.  10. 
Tliofe,  that  fupplied  with  vi£^uals  Sir  John  OldcaftUy  and  his  accom« 
plices  then  in  rebellion,  as  is  faid,  were  acquitted  by  judgment  of  the 
court ;  becaufe  it  was  found  to  be  done  pro  timore  mortis,  i^  quod  re^ 
eefferunty  ^uam  cito potuerunt :  note,  it  was  only  furniftiing  of  vifhials, 
and  pro  timore  mortisy  which  excufed  them :  for  after  the  battle  of 
Evejham  in  49  H,  3.  when  that  prudent  adl  was  made  for  the  fettling 
of  the  kingdom,  called  Ditluni  de  Kenilworthy  thofe,  that  were  drawn 
to  allin:  the  barons  againft  the  king,  tho  they  were  not  put  into  the 
rank  of  thofe  that  paid  five  years  value  of  their  lands  for  their  affift- 
ance,  vi%>  thofe,  that  gratisy  H  voluntaricy  tf  non  coa£ii  miferuntfer* 
vitia  fua  contra  regemy  isf  ejus  filium  (c) ;  yet,  it  feems^  they  were 
put  to  a  fmalier  muld  (  for  by  the  12tl),  ISth,  14th,  and  15th  arti- 
clcs :  "  Coa^if  vel  metu  duHi^  qui  venerunt  ad  belloy  nee  pugnaveruntt 
"  nee  male  fecerunt ;  impotentesy  qui  vi  vel  metu  coa^i  miferunt  fervitia 
**  Jua  contra  regemy  vel  ejus  filium  \  coa^iy  vel  metu  du^iy  qui  fuerunt 
**  depritdatoresy  tst  cum  principalibus  pradonibus  pradationes  fec&unt% 

(tf)  One  hoDdrcd  ind  twenty  quvtcrt  by  Jtrtk,  ii.    **  Laici  nianifefte,  proci^ 

of  corn,  valuc36/«  '*  nntes    ncgotia    comitis   LcyceAriiB.  ft 

{I)  Qiuttid*m   itrnmunem  cttrnftnam^dlwO'  '*  coiDpHcium    fuorum,    attrahendo    ho* 

^erunt  tuljari.  "  mines  per  mendacia  Be  falAtatec,  inftU 

(f)  Nor  into  the  rank  of  thofe,  who  by  ••  gando  patti  comitit  &  fuoriin,  detra* 


lies  and  falfhood  had   drawn  off  others  to      **  bendn  parti  le^is  He  ^lii  fyi,  puniantu? 
the  earl  of  Lticejlar*%  parly,  and  were  pu-      "  per  qu 
aiihcd  with  »  molft  ot  two  years  Taltic,  aa     m  annoi.' 


It 


**  fi  quojula 
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**  bt  qnanda  commode  pQtuerufitf  receffirunt,  ti  ad  domos  redUrunt ; 
•«  [emptores  fcienter  rerum  alienarum  valorem  ienorum^  quit  emerwUf 
^  rejlintant,  fef  in  mfericordia  dwnint  regis  Jint^  quia  contra  juftitiam 
**  fecemnt^  quia  rex  inhihuiu  jom  dimidio  anno  elapfo ;]  i//r\  qui  ad 
"  mandatmn  comitis  Leyceflria  ingrejji  fitnt  Northampton^  nccpugna* 
**  vtrunt^  nee  malum  fecerunt^  fed  ad  Ecclejiam  fugerunt^  quando  regem 
**  venientem  viderunt^  ist  hoc  Jit  attinllum  per  honos^  folvant^  quantttm 
*'  vaUt  terra  eorum  per  dimidium  annum  \  illi,  qui  exfeodo  comitis  tene^ 
"  hant^Jtntfolum  in  mifericordia  domini  regis  :  impotentes^  i^alii  - 
•*  homines  J  qui  nihil  mali  fecerunty  Jiatim  rehabeant  ierrras  '•^  J 
**  Jitas^  £rf  damna  recupereni  in  curia  domini  regis.^* 

Bnt  even  in  fuch  cafes,  if  the  ivhole  circumftances  of  the  cafe  be 
Aich,  that  he  can  fufficiently  reiift,  or  avoid  the  power  of  fuch  rebels, 
he  is  inexcufable,  if  upon  a  pretence  of  fear,  or  doubt  of  compnlfion, 
he  aiift  them. 

Now  as  to  times  and  places  of  peace. 

If  ft  man  be  menaced  with  death,  unlefs  he  will  commit  an  aft  of. 
treafon,  murder,  or  robbery,  the  fear  of  death  does  not  excufe  him, 
if  he  commit  the  faft ;  'for  die  law  hath  provided  a  fufEcient  remedy 
againft  fuch  fears  by  applying  himfelf  to  the  courts'  and  officers  of 
juftice  for  a  writ  or  precept  de  fecuritate  pads  (dj. 

Again,  if  a  man  be  defperately  aflaulted,  and  in  peril  of  death,  and 
cannot  otherwife  efcape,  unlefs  to  fatisfy  his  ailailant's  fury  he  will 
kill  an  innocent  perfon  then  prefent»  the  fear  and  aAual  force  will  not 
acquit  him  of  the  crime  and  punifhment  of  murder,  if  he  commit  the 
€^;  for  he  ought  rather  to  die  himfelf,  than  kill  an  innocent :  but 
if  be  cannot  otherwife  fave  his  own  life,  the  law  permits  him  in  his 
own  defenfe  to  kill  the  aflailant ;  for  by  the  violence  of  the  aflault, 
and  the  ofienfe  committed  upon  him  by  the  aflailant  himfelf,  the  law 
of  nature,  and  neceffity,  hath  made  him  his  own  proteHor  cum  debito  mo^ 
deramine  inculpata  tutel^e^  as  ihall  be  farther  (hewed,  when  we  come 
to  the  chapter  of  homicide  fe  defendendo  (*). 

But  yet  farther,  it  is  true  in  cafes  of  war  between  fovereign  princes 
die  law  of  nations  allows  a  prince  to  begin  hoflility  with  fuch  a  prince 
Aat  deiigns  a  war  againft  him ;  and  if  the  fear  be  real,  and  upon  juft 
ground,  non  tantitm  de  potentia  fed  f^  de  animo. — Grot  de  jure  belli  ti 
pacisy  Lib.  II.  cap.  22.  §.  5.  he  nuy  prevent  the  other's  a£tual  ag«- 
greffion,  and  need  not  expeft,  till  the  other  aftually  invade  bim»  when 

(<^  See  thii  writ  m  th«  if^Jhr.JH*  8t.  I.  F.N.  B.Vet.  Edit.  79,  N.  EdH.  177. 
if)fofleacap^ll. 

poffibly 
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poffiUy  it  may  be  too  late  to  make  a  fafe  defenfe  i  and  the  reafon  ii# 

-     .  becaufe  they  are  not  under  any  fuperior,  that  may  by  hii 

^^  ^  proceiii  or  interpofition  fecute  the  prince  againft  fiich  a  juft 

fear ;  and  therefore  in  fuch  cafe  the  law  of  nations  allowi  a  prince 

to  provide  for  his  own  fafety. 

But  it  it  otherwife  between  fubje^s  of  the  iame  prince :  If  jt.  fears 
upon  juft  grounds,  that  B*,  intends- to  kill  him»  and  is  afliircdy  thar  he 
provides  weapons,  and  lies  in  wait  fo  to  do ;  yet  without  an  adual  af«. 
fault  by  B.  upon  J*  or  upon  his  houfe»  to  conunit  that  fad,  jt.  may 
not  kill  B.  by  way  of  prevention ;  but  he  mull  avoid  the  danger  hj 
flight,  or  other  means ;  for  a  bare  fear,  tho  upon  a  juft  caufe,  and  tho 
it  be  upon  a  fear  of  life,  gives  not  a  man  power  to  take  away  the  life 
of  another,  but  it  muft  be  an  adual  and  inevitable  danger  of  his  owiv 
life  I  for  the  law  hath  provided  a  fecurity  for  him  by  flight,  and  re« 
courfe  to  the  civil  roagiftrate  for  prote£^ion  by  a  writ  or  pi'ecept  dt 
ftcurliate  pacts :  and  dius  far  touching  the  privilege  by  reafon  of  cooh 
pidfion  or  fear« 

[4«  BlacU.  Com.  ch.  i.  p.  30.] 


CHAP.    IX. 

Concerning  the  privilege  by  reafm  of  neceflSty. 

ALTHO  all  compulfion  carry  wjth  it  fomewhat  of  neccffity,  and 
abates  fomewhat  of  the  voluntarinefs  of  the  a£l  that  is  done* 
yet  diere  are  fome  kinds  of  neceflities,  diat  are  not  by  any  external 
%ompulfion  or  force. 

Touching  the  neceffity  of  felf-prefervation  againfl  an  injurious  af* 
fault  fomewhat  hath  been  faid  in  the  laft  chapter,  and  m^re  will  be 
faid  hereafter  in  its  due  place :  I  fhall  proceed  therefore  to  other  in« 

fiances. 
|.     -1       The  nece£Gty  of  the  prefervation  of  the  peace  of  the  king^ 

^^"^^  dom  by  the  apprehending  notorious  malefadlors  excnfelii 

fome  ads  from  being  felony,  which  in  the  matter  of  them  without 

fuch  neceffity  were  felony. 

If  a  thief  refifl,  and  will  not  fuller  himfelf  to  be  taken  upon  hue 

and  cry  or  purfuit,  jujiiciari  fe  nohlitpaimittere^  if  he  be  killed  by  th^ 

pur^nts^  it  is  no  fettoy  ^^^  \  de  quo  vide  latius  infra* 

By 
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"Bf  the  ftatates  of  3  tf  4  £.  6.  cap.  5.  aad  1  Mar.  cap.  12.  If 
Acre  be  a  riotoos  aflembly  (o  the  number  of  twelre  aflembled  to 
conicnic  die  diforders  mentioned  in  thofe  a6by  the  jnftices  of  peace^ 
the  iherifff  mayor,  or  other  officer  of  any  Gorporation^  &c.  may 
laiie  a  power  to  fupprefs  and  apprehend  them  ;  and«  if  they  difperfe 
Bot  upon  proclamation,  if  any  of  the  rioters  be  kitl'd,  or  maimed,  or 
halt  by  die  juftices,  Vc.  or  thofe  aflembled  by  diem  to  ibpprefs  die 
riot,  it  is  by  this  aft  difpunifliable. 

It  k  crve,  diis  ad  fij  continiied  only  during  queen  ElixabeiVt 
Bfe,  aad  is  now  expired  (c) ;  bot  altho,  perchance,  as  to  the  killing 
of  fuch  perfons,  as  do  not  prefemly  remm  upon  proclamation  to  their 
homes,  k  needs  the  aid  of  an  wBt  of  parliament  to  indemnify  them ; 
yet  if  diey  attempt  any  riotous  aft,  and  cannot  be  otherwife  foppreft^. 
d^  flMriff,  or  juftice  of  peace  may  make  ufe  of  foch  a  force  upott 
diem  for  prefenradon  of  the  peace,  as  well  by  die  Common  law,  as 
by  die  ftatute ;  quod  vide  in  Anderfon^s  Rep.  part  2.  »•  4^.  p.  ^.  Bwr» 
tM^B  cafe  im  fim ;  and  die  ftatuce  of  1 3  H.  4.  c^.  7.  \n  principiOf  and 
2  IT.  5.  c^»  8>  whereby  all  men  are  bound,  iq>on  warning,  to  be  af* 
Mant  to  the  iheriff  and  juftice  for  the  fuppreffing  of  riots  even  by 
fiaro^  if  it  cannot  be  otherwife  efieftsed;  lb  that  the  claufes  touching 
this  matter  in  the  temporary  flatntes  of  S  &  4  £.  6.  and  1  Mar.  are 
but  puifmtt  to  die  law  and  former  ftatutes  for  neceffity  of  preferving 
diepeace* 

Some  of  the  cafuifls,  and  particularly  Covarruvias^  Tern  p  •. 
I.  Dm  fmrtiV rapinm  reJliiuiiMi,  §.  3.  4.  p.  473.  and  Oro^  H^s 
thtsd^  Jure  belli  aepacis^  Lib.  II.  cap.  2  §.  6.  fdj  tell  .us,  that  in  cafe 
of  eactreme  neoeflky,  eidier  of  hunger,  or  clothing,  the  civil  diftri- 
fautions  of  property  ceafe,  and  by  a  kind  of  tacit  oondidon  the  firft 
community  doth  return,  and  upon  this^  thofe  common  aflertions  are 
grounded ;  **  Quiequid  meeffitas  cogit^  defmdilJ**  ^'  Neeeffitas  eft  Urn 
^  impels  dt  locL**  ^  In  caju  extreme  neeeffitatis  omnia  fum  comnrn^ 
fda:**  anddierefeie  m  fuch  cafe  theft  is  no' theft,  or  at  leaft  not  pu- 
nidiable,  as  theft ;  and  fome  even  of  our  own  lawyers  (cj  have  af-* 
felted  the  feme ;  and  viery  bad  ufe  hath  been  made  of  this  concefllon 

P)  win.  t  Mmt.  €£p,  II.  for  3  ^  4  U  6.     i  Geo.  i.  tap,  5.  a  new  tft  wti  made  to 
•^*  |.««tfcpal'd.ky  1  Mat.ttf.  ii»  much  the  ftme  forpofe,  which  it  pcrpe- 


(rl  It  wit  at  firft  made  to  contioiie  only    tual. 
till  tteflBd  of  tbenett  fcffioa,  Mt  was  aU        fdJ  See  Puf.  itjttrt  mntr^^  Lib.  II.  i^ 
'•wrmdt  hy  fatwal  new  aftacottnued  di>»     e«f6i 


taf  chclife^qveeaiCff^i  aodbyi-JUfx,        ftj  BriHm,    etp.   to.  Cnmpi.   33.  « 
<^.  16.  was  cootiBucd  during  her  life  airo,     fiJiw4%  i%.k,i^im.  JM.  ^Ji»  ctf.  99. 


■sd  hu  never  fioca  baco  revived ;  but  ia 


by 
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by  fome  of  the  Jefuitical  cafuifb  in  France^  who  Iiave  thereupoaa(f' 
Tifed  appientices  and  fervants  to  rob  their  mafters,  when  they  have 
judged  themfelves  in  want  of  neceflaries,  of  clothes,  or  yiAuals  ; 
whereof,  they  teil  them,  they  themfelves  are  the  competent  judges  ; 
and  by  this  means  let  loofe»  as  mnch  as  they  can,  by  their  do&rine  of 
probability,  all  the  ligaments  of  property  and  civil  fociety. 

I  do  therefose  take  it,  that,  where  perfons  live  under  the  fame 
civil  government,  as  here  in  England^  thatTuIe,  at  leaft  by  the  lai^-s 
of  England^  is  falfe ;  and  therefore,  if  a  perfon,  being  under  necef- 
£ty  for  want  of  vi&uals,  or  clothes,  ihall  upon  that  account  clan- 
deftinely,  and  animofwrandi  fteal  another  man's  goods,  it  is  felony  (f) 
and  a  crime  by  the  laws  of  England  punifliable  with  death ;  altho  the 
judge,  before  whom  the  trial  is,  in  this  cafe  (as  in  other  c3fes.of  ex* 
tremity)  be  by  the  laws  of  England  intruded  ^yith  a  power  to  reprieve 
the  offender  before  or  after  judgment,  in  order  to  the  obtaining  the 
king's  mercy. 

For  1.  Men's  propetties  would  be  under  a  fcrange  infecurity,  being 
laid  open  to  other  mens  necefllties,  whereof  no  man  can  poflihly 
judge,  but  the  party  himfelf. 

2.  Becaufe  by  the  laws  of  this  kingdom  (g)  fufficient  provifiou  is 
made  for  the  fupply  of  fuch  neceffitics  by  colie<Sions  for  the  poor,  and 
|.  -|  by  the  power  of  the  civil  magiftrate ;  and  confonant  here* 
■'^.  unto  feems  to  be  the  law  even  among  the  Jews^  if  we  may 
believe  the  wifeft  of  kings.  Proverbs  vi.  30,  31,  "  Men  do  notde^ 
•*  fpi/e  a  thief y  if  hejleal  tofatisfy  his  foul^  when  he  is  hungry ;  but.if 
•*  he  he  founds  he  Jhall  rejiore /even-fold^  and  Jhall  give  all  the  fub^ 
<'  Jiance  of  his  houfe ;"  It  is  true,  death  was  not  among  them  the 
penalty  of  theft,  yet  his  neceflity  gave  him  no  exemption  from  the 
ordinary  puni(hment  infli£led  by  their  law  upon  that  ofienfe  (h).   . 

Indeed  this  rule,  **  in  cafu  extrem^e  necejjitatis  omnia  funt  eomm»» 
*\  nia*^  does  hold  in  fome  meafure  in  fome  particular  cafes,  where 
by  the  tacit  confent  of  nations,  or  of  fome  particular  countries  or 
focieties,  it  hath  obtained. 

1.  Among  the  Jews  it  was  lawful  in  cafe  of  hunger  to  pull  eati  of 
(landing  corn,  and  eat,  Matth.  xii.  1.  &r.  (i)  and  for  one,  that 

(/*)  See  D«//9«  mhijifpr^,  to  •  corporal,  ouch  leff  to  a  capiul  pii« 

(//  43  ^^''-  ^^P'  i*&c,  nilhnicnt. 

(k)  But  thrir  ordinary  poniOinent  being  (i)  ¥ot  tht  Pkanfeet  objcAed  ■gainll  it 

only  pecuQtary  could  affc6t  him  only  when  only  on  accoooi  of  its  being  done  oo  the 

be  was  in  a  condition  toanfwerit;  and  fakUtk-ltj^  JkM  JU.  »$.  ^t,  Lukt  vu 

therefore  the  fame  rcafont,  Y^hich  would  i.  Vr« 


jiiAify  that,  cao  by  no  acaai  be  attended 


paffisd 
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pafled  through  a  vineyard,  or  oliveyard,  to  gather,  and  eat  without 
carrying  away.     D^ut,  xxiii.  24,  25. 

2.  By  the  Rhodian  law  (k)^  and  ihe  cotnmon  maritime  cuftom,  if 
the  common  provifion  for  the  (hip's  company  faii»  the  mailer  may 
under  certain  temperaments  break  open  the  private  chefls  of  the  ma« 
riners  or  paiTengers,  and  make  a  diftribution  of  that  particular  and 
private  provifion  for  the  prefervation  of  the  (hip's  company.  Kid^ 
Ctnfolato  del  Mare ^  cap.  256  (D*     Les  cujlomes  de  laMere^p.  11. 

3.  Nay»  I  find,  among  our  EngliJ/i  voyages  to  the  Weft-Indlei  de- 
fcribed  by  Hackluit^  that  it  was  a  received  ciiftomy  that  if  a  (hip 
wanted  neceflaries,  and  the  inhabitants  of  the  continent  would  not 

« 

fumifh  tbem  for  money,  they  might,  by  the  ufage  of  the  fea  and  na« 
dons,  take  provifion  by  force,  making  the  inhabitants  reafonable  fa- 
tb&Aion  ;  for  in  thefe  cafes  the  common  confent  of  nations  hath 
made  it  lawful,  and  therefore  it  is  lawful ;  1 .  becaufe  necefiary  in 
excremity  ;  2.  l>ecaufe  there  are  no  other  means  to  obtain  it  -  ^^ 
by  an  application  to  fuperiors ;  but  were  this  done  by  Englijh  ^^  ^ 
mariners  upon  the  Englijh  fhore,  where  both  are  under  the  fame  dvil 
magiftrate  the  cafe  would  be  otherwife,  becaufe  capable  of  another 
remedy* 

It  is  noc  lawful  voluntarily  to  affifllthe  king's  enemies  with  money 
or  provifion,  for  it  is  an  adhering  to  the  king's  enemies,  and  fo  trea- 
fon  within  the  letter  of  the  flatute  of  25  £.  3.  but  yet,  if  the  king's 
enemies  come  into  a  county  with  a  power  too  ftrong  for  the  county 
to  rtfifty  and  will  plunder  the  country,  unlefs  a  compofidon  be  made 
with  diem,  fuch  a  ranfoming  of  themfelves  is  fo  far  from  beings 
Ireafon,  that  it  hath  been  allowed  as  lawful.  1.  In  refpefl  of  the  ex^ 
treme  neceffity.  2.  Becaufe  it  is  a  lefs  detriment  to  the  country,  and 
and  a  lefs  fupply  to  the  enemy,  than  that  plunder  would  be ;  and  for 
that  purpofe  I  ihall  fet  down  the  cafe  at  large. 

M*  1 4  £.  2.  B.  R.  Rot.  60.  Dunelm.  '^  Placitum  de  tranfgrcfll 
''  coram  A*  D.  de  Brcme  &  fociis  fuis  jufticiariis  domini  Regis  in 
*'  epifcopatu  Dunelm.  fede  vacante  anno  decimo  regni  fui  inittitur  hue 
*'  propter  errorcsy&c.  Juratores  dicunt,  quod  Scod  inimici  &  rebelles 
**  regis  praediA.  die  Martis  in  fefto  San£tae  Catharlfue  virginis  anno 
*'  regni-  regis  nunc  nono  ingrelB  fuerunt  terram  epifcopatus  Dunelm. 
**  ea  de  caufa,  ut  ipfam  defiruerent,  &  quod  omnes  de  communita&e 

(A)  ff A  D^.  l».  XIV.  Ht.  a.  de  A^«     Hefmi  Cow^Jf.  ttf  38. 
ttitim  dejaSuf  L  a.  (.  1.  in  fine*  L^.  Gii*         (/j  Printed  a  rosier  15S4,  in  ^ftu 

m 

•*  cpifcopalus 
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^  epilcq>lrai  praediAi  tone  apnd  Dunebn.  cxiftentes,  yolcntes  prae« 
**  cavere  di£taram  inimicorum  malitiam,  ordinamnt,  quod  unuf- 
*^  qiiifipieiUanim  praeftarentfacramentam  corporale  ftare  oidmation], 
^  quae  pro  praficno  commnnftads  pnedidae  cootingeret  ordinaii,  qui 
^  quidcin  fFiOieimMS  Ji  Hetimepirzs^  fuitcum  aliis,  &c.  Item  quod 
**  poft  confolucrQiit  iacere  finem  com  pnediAis  mimiciSy  &  cum  eis 
"  fecenmt  finem  de  miUe  &  fexcent"  marc' ;  quam  quidem  frnnmana 
**  opoiteret  fohi  incominemi  per  quod,  quia  non  habuerunt  peca- 
**  niam  preftd,  ordinirunt,  quod  qoidam  de  communhate  prasdiQa 
^  irent  de  dom'o  in  domiim  infra  ball/  Dumlm.  &  extra,  &  perfcru- 
**  tarentvbi  denarii  eflent  in  dqiofito,  &  abicunq;  denarii  hnjufmocfi 
^  invenir^mr,  caperentur  ad  folutionem  didi  finis  fellinand% 
^  quonfq;  levari  poffit  de  communitat.  prsdift.  &  latisfieri  illis, 
J  ^  *'  quorum  denarii  fie  capiendi  fuerunt ;  et  quod  pr«di£tus 
L3/J  u  ff^lSelmus  de  Kellawe  fimul  euro  quodam  David  di 
^  Rotheber  jurat^  ad  perfcrutandum  in  forma  praedidla  venit  ad  prae* 
<*  didas  domoSf  &  ciftam  &  70l.  de  propriis  denariis  ipfius  fVilUibni 
*^  de  Hebeme  in  cifta  praedi£hi  inventas  cepit  &  afportavit,  &e.  Et 
^'  juratoi'es  requifiti,  fi  prsdidus  fFiUielmus  de  Hebeme  confimdebat 
^  eaptioni  prcdidorum  denariorum,  dicunt,  quod  non,  &  quia  com- 
^  permm  eft,  &c.  quod  nbi  praedifb  ordinario  fiiitfada  de  denariis 
^  in  depofito  perfcrutand'  &  capiend',  praedi  A'  IVilUelmus  de  Kellawe 
^  fimul,  &c.  cepit  denarios  pnedid*,  qui  fuerunt  in  domo  8c  proprii 
^  cuftodia  praedifti  fVilllehni  de  Hebeme  &  contra  voluntatem  fuam, 
**  &  etiam  pro  eo,  quod  videtur  curiae,  quod  praedid'  fFtUiehnus  de 
^  Hebeme  omnino  efiet  fine  recuperare,  quoad  denar'  fuos  prcdid% 
^  nifi  eflet  verfus  praefat'  fVlUielmum  de  Kellawe^  &c.  qui  praedidos 
^  denarios  in  forma  praediAa  cepit  &  afportavit,  confideratum  eft, 
^  quodpraedi6l'  fViUielmus  de  Hebeme  recuperet  Terfus  praediA'  fVtl'- 
*^  lielmum  de  Kellawe  praediAos  denarios  &  dampna  fua,  quae  taxantur 
^  ad  c.  8.  &  idem  fFiUielmus  de  Kellawe  committatur  gaolae,  &c. 
^  praetextu  cujus  recordi  ad  fe£bm  ^moSkOl  fFillielmi  de  Kellawe^  af- 

*  ferends  errores  &  defedus  in  praediAis  recordo  &  proceflu  intereflcy 
**  mandatum  fuit  epifcopo  Dunelm.  quod  fcire  lac'  pnediAo  fVillielm^ 

•  de  Heberne^  &c.  qui  non  venit. 

<<  Ideo  prooeflum  eft  ad  examinadonem  recordi  per  ejus  defidtum, 
^  &  aflignat  hos  errores ;  primum,  quod  nihil  fecit  contra  pacem 
^  regis,  nee  denarios  illos  cepit  vi  &  armis,  maxime  cum  pnedi&ua 
**  fVilliebnus  de  Hebeme  jumtats  fuit  ftait  ordinadoni.  pnedtdar,  it 

quod 
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^  qood  ipfe  fVitllelmus  de  Kellawe  per  facramentuxn  praehibitiim  in- 
junAus  fuic  fcrutari  &  denarlos  praedi6tos  capere;  &  non  eft  con- 
fonum,    quod  diftus  Hthirne  recuperaret  praedictos  denarios   & 
"  dampnum  contra  afleufum  &  juramentum  fuarxi  proprium»  nee 
quod  ipfe  Kellawe  commiiteretur  goals* 

Item  in  hoc  qnod  juftic*  fundaverunt  judicium  fauniy  quod  di£tus 
*'  Hebernt  non  poflet  habere  fuum  recuperare  de  denariis  prs^didlis, 
"  cum  illud  habere  poffet  dircdle  verfus  comnunitatem  vir.  -  -. 
'Mute  ordinationis  &  conceifionis  prflBdi£tarumy  &c.  ob  quos  ^-^  •' 
"  enrores  hie  in  judicio  rccitatos  confidcratam  cd,  quod  eironice  in 
**  primo  judicio  proceflum  eft,  &  quod  idem  Kellawe  a  gaoia  deli- 
^  beretur^  &  totus  proceflus  evacuetur,  &c." 

In  Pafch*  15.  Rot.  17.  **  Pater,  quod  Scot!  cum  hominibus  dd 
'*  Rjppon  fimiliter  concordarunt  pro  mille  marc\.  ne  villa  combu* 
«  reiur." 

Nota^  this  was  an  a£l  done  for  the  fecurity  of  the  country  in  a 
time  of  a£tual  war  and  invafion  by  enemies,  and  therefore  rendered 
that  by-law  and  the  execution  thereof  juftifiable  by  reafon  of  that  ne- 
cefiity,  which  would  hardly  have  done  it  in  time  of  peace.  2.  But 
that,  which  this  record  principally  evidenceth,  is,  that  fuch  a  fupply 
of  the  king's  enemies  upon  fuch  a  neceflity  in  a  time  of  war,  and  to 
prevent  the  devaftation  of  the  country,  was  not  taken  at  all  to  be  an 
adhering  to,  or  treafonable  aiding  of  the  king's  enemies. 

[4.  Blackf.  Com.ch.  ii.  p.  31.] 


CHAP.  X. 

Concerning  the  offenfe  of  high  treafon,  the  perfon  agatnjl  whom  com^ 
mitteJf  and  tht  reafon  of  the  greatnefs  of  the  offenfe  \  and  touching 
alligeance. 

HAVING  premifed  thefe  general  obfervations  relating  to  all 
crimes,  that  are  capital,  and  their  puniftiments,  I  ftiall  no\r 
defcend  to  confldcr  of  capital  crimes  particularly,  and  therein  firft  of 
high  treafon. 

And  yet,  before  I  defcend  to  the  particulars  thereof,  I  fliall  prcmifc 

alfo  fome  things  in  general  touching  alligeance,  ilnce  ihe  fpecification 

Vol,  I.  E  of 
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of  this  otknfi  confifts  principally  in  tliis  aggravatioo»  that  it  is  C0mra 

ligeantiiP  fu^  debiium. 
P     ^       The  oflenfe  of  high  treafon  is  an  offenfe,  that  more  im- 
^"•^    mediately  is  againft  the  perfon  or  government  of  the  king; 

and  the  greatnefs  of  the  offenfe,  and  the  feverity  of  the  puniflunent 

is  upon  thefe  two  reafons. 

1 .  Becaufe  the  fafety,  peace,  and  tranquillity  of  the  kingdom  is 
highly  concerned  in  the  fafety  and  prefervation  of  the  perfon,  dignity, 
and  government  of  the  king ;  and  therefore  the  laws  of  the  kingdom 
have  given  all  poflible  fecurity  to  the  king's  perfon  and  government 
under  the  fevered  penalties. 

2.  Becaufe  as  the  fubjeft  hath  his  prote6kion  from  the  king  and  his 
lav^s,  fo  on  the  other  fide  the  fubjedl  is  bound  by  his  alligcance  to  be 
true  and  faithful  to  the  king ;  and  hence  all  indifhnents  of  high  treafon 
run  proditoricy  as  a  breach  of  the  truft,  that  is  owing  to  the  king ; 
contra  ligcantlit  Jua  debitum^  againft  that  faith  and  alligeance  he  owes 
to  the  king,  and  contra  pacem  domini  regis^  coronam^  ti  dignitatem 
ejus. 

And  hence  it  is,  that  if  an  alien  enemy  come  into  this  kingdom  hof- 
tilely  to  invade- it,  if  he  be  taken,  he  iball  be  dealt  with  as  an  enemy, 
but  not  as  a  traitor,  becaufe  he  violates  no  truft  nor  alUgeance :  re- 
folved  in  the  lord  Hertfe*^  cafe.  Co.  P.  C.  cap.  1./.  11.  7  Cq.  Rxp^ 
6.  a.  Perk  in  lVarbeck*s  cafe. 

But  if  an  alien,  tlie  fubjedl  of  a  foreign  prince  in  amity  with  the 
king,  live  here,  and  enjoy  the  benefit  of  the  king's  proleAion,  and 
commit  a  treafon,  he  (hall  be  judged  and  executed,  as  a  traitor  ;  for 
he  owes  a  local  alligeance.  7  Ce,  Rep.  6.  tbe  cafe  of  Stephano  Fer- 
rara  faj  a  Portugueze ;  and  the  indidbnent  fliall  n6t  run  contra  natU" 
ralem  dominum^  but  contra  dominum  fuum^  znA  cohqImAc  contra  ligeafh- 
tia  fua  debitum ;  and  fuch  an  alien  was  compellible  to  take  the  oath 
of  alligeance  in  the  leet.     2  Co.  In  flit.  p.  121  (b). 

If  a  merchant,  fubjeft  cf  a  foreign  prince  in  hoftility  with  our 

king,  come  hither,  after  the  war  begun,  without  the  king's  licence, 

or  fafe-condu£t,  fuch  a  perfon  may  be  dealt  with  as  an  enemyi  viz. 

taken,  and  ranfomed.  Mag.  Chart,  cap.  30  (c). 

-^  -       By  that  ftatute  merchants  of  an  hoftile  country  fojind  ia 

^     -'    this  realm  at  the  beginning  of  the  war  (hall  be  attached  with- 

(d)  Aad  Emanuel  Lives  Tinoco.  Hill,  36  {h)  Mirrnr  de  jufike^  cap*  5.  S»  «•  ••*•• 

Viz.  Dytr  145.  (f)  »  Ca.  Infitt.  58. 

out 


HlSTORlA  t»LACITORUM  CORON-ffi.      60 

but  harm  to  their  body  or  goods,  till  ic  be  known,  how  the  Enrlijk 
Merchants  are  ufed  in  the  hoftile  country ;  and  if  the-  Englljh  mer- 
chants be  well  ufed  there,  theirs  (hall  be  likeiivife  ufed  here  ;  fo  that 
in  this  cafe  fuch  merchants,  tho  alien  enemies,  have  the  benefit  of  the 
king\  proteftion,  and  fo  owe  a  local  alligeance,  which  if  they  vi- 
olate, they  may  be  dealt  with  as  traitors,  not  as  enemies,  for  ihcf 
have  the  advantage  of  the  king's  proteSion,  as  well  as  his  other  fub- 
jeds ;  yea,  it  feems  alfo,  that  if  the  fubje£l  of  a  foreign  prince  lives 
here  as  a  private  man,  and  then  war  is  proclaimed  betwixt  our  king 
and  that  foreign  prince,  and  yet  that  alien  continues  here  in  England 
without  returning  to  his  natural  fovcreign,  but  under  the  cover  and 
protedion  of  the  king  of  England  commits  a  treafon,  he  ihall  be 
judged  and  executed  as  a  traitor ;  for  by  continuing  here  he  continues 
the  owning  of  his  former  local  alligeance. 

Yet  for  the  greater  fecurity  in  the  times  of  hoftility  between  this 
and  foreign  kingdoms,  efpecially  that  of  France^  there  went  out  pre* 
cepts  under  the  great  feal  to  arreft  all  thofe  of  that  hoftile  kingdom^ 
until  they  gave  furety,  quodfe  bene  gerent  erga  regent^  iff  quod/ua  bona 
non  trans fercnt  fine  licentia  regis^  li  quod  literas  aut  nuncios  non  mhtent 
ad  partes  externas^  nee  aliquid  contra  pacem  attemptabunt.  Rot.  Vafcon. 
18  £.  11.  M.  24, 2:5  ^  21.  Dorfo.  And  fometimes  thofe  aliens  Vverc 
conftrain'd  adually  to  fwear  fealty  to  the  crown  of  England  in  the 
times  of  hoftility,  and  thereby  to  fuperadd  an  a£lual  alligeance  to  that 
local  alligeance,  which  they  had  being  under  the  king's  protcdion  as 
fubjed^s,  tho  in  truth  they  were  the  natural  fubjeSs  of  the  hoftilc 
prince.  Pat*  14.  H,  6.  part.  2.  «.  34.  irf  35.  and,  if  they  refufed, 
were  either  imprifoned,  or  expelled  the  kingdom.  Fide  infra  cap.  1 5, 

And  upon  the  fame  account  it  is,  that  tho  there  be  an  ufurper  of  the 
crown,  yet  it  is  treafon  for  any  fubjeft,  while  the  ufurper  is  in  fiiU 
poflfeffion  of  the  fovcreignty,  to  pradlife  treafon  againft  his  perfon  ; 
and  therefore,  altho  the  true  prince  regain  the  fovereignty,  yet  fuch 
attempts  againft  the  ufurper  in  compai&ng  his  death  have  been  pu* 
niflied  as  treafon,  unlefs  they  were  attempts  made  in  the  r  y^  -■ 
right  of  the  rightful  prince,  or  in  aid  or  afliftance  of  him,  be-  *"  ^ 
caufe  of  the  breach  of  ligeance,  that  was  temporarily  due  to  him» 
that  was  king  defailo  \  and  thus  ic  was  done  4  £.  4.  9  £.  4.  1  (d): 
tho'  H.  6.  was  declared  an  ufurper  by  adl  of  parliament  ]  E.  4.  and 

(i)  It  was  aot  done  in  tbii  cafe,  but  only  it  is  f»id  by  the  counfel,  that  it  may  be 
done* 

E  *i  therefore 
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therefore  king  Edward  IV.  punifhed  Ralph  Grey  with  degradation,  as 
"well  as  death,  not  only  for  his  rebellion  agaiiifl  himfelf,  but  alfo  pur 
tdufedefon  perjury  ii  doublenefs^  qu*il  avoitfait  al  roy  H.  6.  4  E.  4.  20. 

And  becaufe  high  treafon  is  faid  to  be  contra  Ugeantla  debhunu  it 
ivill  not  be  amifs  to  premife  fomething  touching  allrgeance  and  its 
kinds,  referring  myfelf  to  1  Co,  Rep.  Calvitis  cafe,  in  relation  to  what 
is  here  omitted  touching  it. 

Alligcance  therefore  due  to  the  king  is  of  two  kinds:  1.  Original, 
virtual,  and  implied.     2.  Expreft,  and  declar'd  by  oaths  or  promifcs. 

The  virtual  or  implied  alligeance  is  that,  which  the  fubjedl  owes  to 
his  fovereign  antecedentlytoanyexprefs  promlfe,oath,  or  engagement : 
this  is  that,  which  the  Cujiumer  de  Normandle  mentions  cap,  1 3.  Jll- 
liance  (^  la  loyaulte  dc  tousfes  homes  de  toute  la  con  tree  ^  par  quay  Us  font 
ienus  a  lui  donner  confeil  isf  ayde  de  leurs  propres  corps  cont^e  toutcs  per^ 
fonnes  qui  peuvent  viver  {tf  mouryr  Uf  foy  garderde  lui  nuyre  en  toutes 
chofes  ne  dc  fouftcnir  in  aulcune  chofe  la  partie  de  cculx  qui  partem  con- 
ire  luy. 

And  from  the  breach  of  this  original  ligcance  arifetb,  the  crime  of 
treafon,  tho  the  perfon  committing  it  never  promifed  or  fwore  faith 
or  alligeance  to  his  prince  :  for  as  the  king  by  the  very  defcent  of  the 
crown  is  fully  inverted  with  the  right  of  fovereignty  before  his  coro* 
nation,  (which  is  only  a  magnificent  folemnity  attending  that,  which  is 
before  fettled  in  the  prince  by  the  defcent  of  the  crown,)  fo  the  fubjedl 
IS  bound  to  his  king  by  an  intrinfic  alligeance  before  the  fuperinduc- 
tion  of  thofe  exprefs  bonds  of  oath,  homage,  and  fealty,  which  wcre> 
indituted  for  the  better  fecuring  thereof. 

P^   .       And  this  alligeance  is  either  natural  from  all  that  are  fub- 

^  ■'  jefls  bom  within  the  king's  alligcance ;  or  local,  which 
obligeth  all,  that  are  refident  within  the  king's  dominions,  and  partake 
of  the  benefit  of  the  king's  proteftion,  altho'  ftrangcrs  born. 

The  breach  of  this.primitivc  or  virtual  alligeance  is  that,  which  is 
called  high  treafon  ;  what  Ihall  be  faid  of  breach  of  this  alligeance,  (b 
as  to  make  a  perfon  guilty  of  treafon,  (hall  be  (hewn  hereafter. 

The  exprefs  or  explicit  alligeance  coufifts  in  certain  promifes,  oaths, 
or  profeffions  attcfting  and  witneffing  that  alligeance,  and  infticuted 
for  the  farther  fccurity  thereof :  and  they  are  of  two  kinds ;  firft, 
tliofc,  which  were  antiently  inftituted  by  the  Common  law,  namely 
the  oath  of  fidelity  and  alligeance,  and  the  profeflion  of  lige  homage; 
and  fuch,  as  are  inftitutcd  by  a(Sl  of  parliament,  namely  the  oath  of 

fupremacy 
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fuprcraacy  inftiruted  by  the  ftatute  of  1  E/iz.  (e)^  and  ilie  oath  of 
obedicr.ce  inflitulcd  by  the  ftatuicof  3  Jacobl  (fj.  Something  1  fliail 
fay  of  all  thefe. 

The  oath  of  fidelity  or  fealty  is  of  two  kinds:  1.  That  which  is 
due  by  tenure,  whether  of  the  king,  or  of  mefne  lords,  'which  is 
ratloru  feodi  vel  valfiilvigUj  and  hath  a  fpecial  relation  to  the  lands  fo 
held,  and  is  fct  down  by  Lyttleton^  §.  1 9.  "  Hear  ye,  my  lord,  I 
/hall  be  faithful  and  loyal,  and  faith  to  you  fliall  bear  for  the  tene- 
ments, which  I  claim  to  hold  of  you,  and  I  fliall  lawfully  do  to 
**  you  the  cuftoms  and  ferviccs,  which  I  ought  to  do  at  the  terms  af- 
*•  figncd.     So  help  me  God:' 

Touching  this  feudal  fealty,  or  fealty  by  rcafon  of  tenure,  I  have 
not  much  to  do  in  this  place.  The  other  kind  of  fealty  is  that  oath, 
which  is  called  fiJelltas  I'tgea^  or  alligeance^  and  performed  only  to  a 
fovercign  prince,  and  therefore  regularly  ought  to  be  performed  by  all 
men  above  the  age  of  twelve  years,  whether  they  hold  any  lands  or 
not.  The  tenor  of  this  oath  according  to  FletOy  Lib,  III.  cap.  _^  • 
4(5.  fgjf  runs  thus:  "Hoc  auditis,  circumflantes,  quod  ^  *^^ 
•*  fidem  regi  ponabo  do  vi:a,  &  membris,  6c  terreno  honorc,  &arma 
**  contra  ipfum  non  portabo :  fie  me  Deus,  &c.'* 

According  to  Briiton,  who  wrote  about  5  E.  1  cap,  29.  (which  is 
alfo  mentioned  in  faivin*s  cafe,  7  Co.  Rep.  6.)  the  common  form  of 
the  oath  of  alligeance  taken  in  Iccts  runs  thus :  "  Ceo  oy^s  vous  N, 
"  bailife,  que  jeo  J.  de  ceo  jour  en  avaunt  ferray  feal,  &  leal  a  noftre 
.?'  feigniour  E.  roy  d*Angleterre,  &  a  fcs  heires,  &  foy  &  lealte  lui 
••  poneray  de  vie,  &  dc  membre,  &  de  terrien  honour,  &  que  jco 
"  lour  mal,  ne  lour  damage,  ne  favcray,  ne  orray,  que  jeo  nc  le  de- 
•*  fendray  a  mon  poycr :  fi  moy  eyde  Dieu  &  les  Seyntz."  This  is 
the  form  of  the  antient  oath  of  alligeance,  or  fidelity  to  the  king,  and 
as  it  is  ufed  at  this  day  ;  and  he  that  is  minded  to  fee  the  antiquity  of 
it,  may  read  thereof  7  Co.  Rep.  7.  Calvin*^  cafe,  Spebnan's  Gloff.  Ti^ 
iulo  Fidclitas,  which  carry  it  up  as  high  as  king  Arthur  \  more  parti- 
cularly it  was  eftabliflied  by  the  laws  of  the  Confeflbr  (h)^  and  by  the 

{e)  cap,  I.  cap.  7,  14,  23.     I  Gto,  1,  cap,  tj,  ftfc. 

{f)  cap,  4   [«if£r  7  7*'»  I-  '^'  1.  ^.  6.  ( ^)  jtSi,  Z2. 

13 C«r.  il.  Si.  1,  cap,  I.  13.  &r  14. Ctfr.  II.  (^^  /.  35.  but  thcfe  law*  are  evidently 

cap.  3.  6f  4.  25  Car,  II.  cap,  2.  30.  Car»  fpurious,  and  fccm  lo  be  the  com  pof  it  ion 

II.  5f.  2.  cap.  I.J  But  thefe  oaths  arc  ab-  of  fome  lawyer  after  the  reign  of  IViHXam 

rogitcd  by  i.fF  &  M  Seff.  r.  tap.  i&  II.     yide  Uickefii  Diffirt.  Fpi/I.  p.  9c.  and 

8.  aod  new  ones  appointed  in  their  room;  even  in  the  bell  M6.  copici  of  thefe  Uwa 

fee  I  W.lg  hf,  Sejf.  2.  cap.  2.^.3.  and  ^  the   legendary  account  ot  king  Arthur  is 

9f^,  6^.  Af.   tap.  a.    13  IK.  3.  cap.  6.    i  omitttcd. 
^ange^  tap,  s«.  ^Ann^^  tap,  8«  6  Annee^ 

E  3  Jaw* 


4< 


63      HISTORIA  PLACITORUM  CORONJE. 

laws  of  king  IViHiam  I,  quod  vide  in  Spicitegiis  Seldeni  ad  Edmerum 
Ugc  52  (i)  "  S:atuinius,  ut  omncs  liberi  homines  foedere  &  facra<* 
**  mcnto  afErmcnr,  quod  intra  &  extra  univerfum  regnum  Angliao 
"  IVilUelmo  rcgi  domino  fuo  fideles  eflc  volunt,  terras  &  honorcs  illius 

omni  fidelitaie  ubique  fcrvare  cum  co  &  contra  inimicos  &  alieni- 

genas  defendere  (k).^^ 

And  herein  the  jxi  udcnce  of  the  Common  law  is  obfcrvable  ;  the 
antientoath  of  aliigcance,  1,  was  fliort,  and  plain,  not  intangled 
with  long  and  intricate  claufes  or  declarations,  but  the  fenfe  of  it  is 
obvious  to  the  moft  common  underftandiug ;  and  yet,  2.  it  is  com- 
prehenfive  of  the  whole  duty  of  the  fubjedt  to  his  prince,  and  there- 
fore hath  obtained  for  above  fix  hundred  years  in  this  kingdom  ;  and 
if  any  di£BcuIties  fl-iould  occur  in  the  fenfe  or  extent  thereof,  length 
../  -  of  time  and  long  experience  and  practice  hath  fufficicntly  ex- 
■•  ^"'    pounded  it. 

I  (hall  fubjoia  fome  obfervables  concerning  this  oath,  which  indeed 
explain  that  implied  and  virtual  alligeance,  whereof  before. 

1.  By  whom  this  oath  is  to  be  taken :  It  is  to  be  taken  by  all  per* 
fons  above  the  age  of  twelve  years,  whether  denizens  or  aliens,  2  Co. 
Injlit,  p,  121.  except  women,  carls,  prelates,  barons,  and  men  of  re- 
ligion, according  to  Britton^  cap.  1 2.  which  exception  is  not  to  be  ab- 
folutely  and  univerfally  underflood ;  for  all  |x;rfons  above  the  age  of 
twelve  years  are  bound  to  take  this  oath  of  alligeance,  except  women, 
as  (hall  be  Hiewn,  but  not  in  the  fame  manner  or  place,  as  others ;  but 
becaufe  regularly  this  oath  was  to  be  taken  in  the  leet,  or  at  leaft  ia 
the  iheriflPs  turn,  which  is  in  nature  of  a  leet,  where  earls,  barons, 
prelates,  and  men  of  religion  were  not  bound  to  do  their  fuit,  there* 
fore  by  the  ftatute  of  Marlbr.  cap,  10.  is  this  exception  added  :  but 
yet  at  other  times  and  in  other  places  men  of  religion  and  noblemen 
were  to  take  it:  as  (hall  be  fhewn. 

It  differs  from  the  oath  of  fealty  perform 'd  to  the  king  by  tenure, 
for  that  includes  fotnewhat  more,  and  fome  what  lefs ;  and  ^cording 
to  Brittotty  cap.  63.  flj  runs  thus  when  performed  to  the  king:  **  Ce9 
**  ofes  vous  bone  gents  qejeo  J.  S.^iy  anojirefeignmr  le  roy  Edward  ^w- 
*'  tetai  de  ceo  jour  en  auaunt  de  vie  isf  de  membre^  de  con  isf  de  chmetuCf 
**  a  de  terrene  honor ^  tsf  lesfervices  qe  a  lui  appendent  defees  (rf  de  /r- 

((]  Vtie  Leg*  Angl^-Stx.  Ed'.t.  Wlikimt^  Clarcvdon  &f  rtnpvmtdt  ttfud  UwrihamfUtu 
f,  xx%.  Edtt.Lamiafdt  p.  170.  hovedin^  p.  314,  Edu^Huvit, 

[k)  Vidt  ajjijat  Utnrici  rtgh  fa^as  ffyd         (/]  ^  479. 

"  rumetUs^ 
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•  nemintSy  quejeo  teigne  de  lu'h  Icaument  Us  ftrrayas  tcrmes  duci  a  riion 
**  po€r  :  fi  moy  ayde  D'leu  Isl  Us  Seyntz^  tsfcJ"* 

Now,  befides  this  oath  of  fealty  or  alligeancc  to  the  king,  there  were 
anticntly  certain  oaths  adminiftered  to  pcrfons  of  a  different  age ;  but , 
thcfe  have  been  long  difufed,  as  namely  that,  which  Britton  mentions 
€spA2.  viz*  that  all  above  the  age  of  fourteen  years  (m)  fhould  fwearto 
b«  true  and  faithful  to  the  king,  and  that  they  fhould  not  be  felons  nor 
«flenters  to  fdoiis»cxccptii)g  men  of  religion,  women,  clerks,  knights, 
and  their  t\it1k(ousfnJ  ;  and  of  the  like  nature  was  that  oath   r^   -i 
appointed  by  kiog  i/^nry  HI.  to  be  taken  by  all  men  above  *-   ^-' 
fifteen  years,  confiAing  of  divers  particulars  in  order  to  the  preferva- 
tion  of  the  peace,  and  mentioned  at  large  by  Bra^on,  Lib.  III.  TraH. 

2.  cap.  1.  deC§r^na  ;  both  which  it  feems  were  temporary  provifions 
for  prcfcrvation  of  the  peace,  and  therefore  adminlftred  to  perfons 
above  fourteen  and  fifteen  years,  and  differd  from  this  fettled  oath  of 
alligeance  above  mentioned. 

2-  What  kind  of  oath  of  fidelity  .this  is:  As  there  is  homagium  U^ 
geuniy  and  homagium  JimpUx^  lo  there  xsfideUtas  Hgea  and  fidelitas  Jim^ 
pUx  \  this,  that  is  performed  to  the  king,  xsfidiiitas  ligea^  and  differs  from 
the  later,  I.  In  that  this  is  perfbrm'dno  a  king^  the  other  to  a  mefng 
lord.     2.  This  is  performed  without  relation  to  any  tenure  of  lands. 

3.  This  is  without  exception  of  the  fidelity  to  any  perfon,  that  is  al- 
V^y^falvafide  iff  Ugeantid  domini  regis. 

Yet  there  feems  to  be  a  double  kind  of  Hge  fealty  :  as  where  there 
is  a  prince,  that  is  fubordinate  to  another,  and  yet  h^thjura'fummi  im" 
peril  over  his  fubje£ts;  fuch  was  the  king  of  Scots^  whilft  in  fome 
times  of  Edward  I.  and  Edward  III.  he  was  in  fubjedlion  to  the 
crown  of  England;  fuch  was  the  prince  of  fVaUs  before  the  conquefl 
thereof  by  Edward  I.  and  the  full  union  of  it  to  the  crown  of  Eng^ 
land ;  and  thus  it  was  in  many  inveftitutes  made  formerly  by  the  kings 
pf  England:  for  inflance  anno  3b  H.  3.  when  that  king  gave  to  his 
fon  Edward  the  principality  of  Gafcoigne  in  France,  fo  that  the  great 
men  of  that  country  J^cerunt  ei  homagium  k^  fideUtatisjuramentum  \  yet 

(»)  This     probably  mould    be   twelve  <*  ans  de  fouthe  nous  facent  le  feremeot, 

«ynrs.     See  2  Co. /i^^fl.  147.  IHUe  fupra  in  *<  que  ils  nous  fcrrouat  fcalx  ic  leaux,  & 

tttiitj  p.  14.  ••  que  ils  ne  ferrouoc  felons,  ne  a  felons  af- 

(n)  This  exception  feems  not   to  relate  **  fcntaunts,  &  voJons,  que  toutz  foient  en 

to  the  oath,  but  to  the  being  in  a  dectnna  or  ^  dizeync,  &  plevys  par  defcyners,  (auve 

tithing.    The    whole  paflagc  runs   thus :  *<  g^ntz  de  religion,  clers  &  c  livalcrs  & 

'*  Volons  QoiU|  que  trcs  tous  ccux  de  xiiii  '*  tours  fiz  eynes,  &  fcracs«" 

£  4  Alatthew 
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Matthew  Parts  (o)  rclls  us,  that  dominus  rex  tamenjibi^  retinutt  prineU 
pale  dominium^  fcilicet  iigeantlam. 

The  like  was  done  by  E.  3.  when  Rot.  Fa/con,  36  £.  3.  m,  18.  the 
Icing  had  given  to  the  Black  Prince  the  principality  of  Jqultain  with 
rrc-y  ^  regal  jurifdidlion,  viz.  mcrum  fsf  mixtum  imperlum^  io  that 
'-  -^  in  relation  to  the  fubjefts  of  Aquitaln  he  was  in  nature  of  a 
fovcreign;  yet  the  king  not  only  rcferve'l  ^w»^j^/ww  ligeum  xo  be  per-- 
form'd  to  him  by  the  prince,  but  alio  refcrved  his  own  fovercignty, 
Viz.  Domlnlo  dire^o  i^  fuperioritate  nobis  femper  fpetiaHter  refervatit  ? 
by  reafon  whereof  the  king  did  not  only  fubftitute  hit  delegates  or 
judges  de  lafovereignty  et  de  refort  to  receive  appeals  from  the  prince^ 
as  appears  by  Mr.  Seldcn*s  Tit,  Honoris^  part  2.  cerp^  3.  §.  4.  but  was 
intitled  to  a  fuperior  alligeance  of  all  the  fuhjedts  of  Aquitain  :  (o 
that  here  were  two  alllgeances ;  one  due  to  the  prince,  which  was 
qualified  and  rcfir^in^dy/alvafide  regis;  and  the  other  abfolute,  which 
was  due  to  the  king  as  fupreme. 

Again,  when  in  the  year  1170.  Hen.  2.  by  corifent  of  parlia«# 
rncnt  fpjj  as  ic  feems,  (for  otherwife  it  could  not  be  done)  made  his 
eldeft  fon  king  of  England ;  fo  that  there  was  rex  pater ^  and  rcxfilius^ 
ycthc  rcferved  to  hirafelf  the  fupreme  alligeance  of  all  his  fuKje^  s 
**  Et  in  craftino  coronationis  illius  rex  pater  fecit  Willielmum  regecu 
**  Scotorum,  &  Davidcm  fratrem  fuum,  &  comites,  &  barones  regni 
**  devenire  homines  novi  regis,  &  jurare  ei  fidelitaicm  contm  omnes 
*'  homines,  falva  fidclitate  fua  ;"  Quod  vide  apud  Hoveden  fub  eodem 
anno  (qj,  and  the  inftrument  itfelf  at  large  apud  Qrompton^  p^ 
1104.  (r)  :  **  Haec  eft  conventio  &  finis,  quae  IVillielmus  rex  Scotia^ 
**  fecit  cum  domino  fuo  Henrico  regc  Anglise  filio  Matildis  impera* 
^*  tricls,  viz.  quod  didhis  fVillielmm  rex  Scotise  devenit  homo  /igeui 
**  domini  regis  Angliae  contra  omnem  hominem  cle  Scotia,  &  de  om-s 
**  nibus  terris  fuis  aliis,  &  fdelitatem  ei  fecit,  ut  ligeo  domino  fuo, 
"  ficut  alii  homines  fuo  principi  facere  folent ;  fimiliter  fecit  honuf^ 
**  gium  Henrico  filio  fuo,  &  fidelitatcmy  falva  fidclitate  domini  regia 
**  patris  fui,  &c-  Comites  &  barones  de  terra  regis  Scotiae,  de  quibua 
**  dominus  rex  Anglix  homagium  habere  voluerit,  facient  ei  homa* 
**  gium  contra  omnem  hominem,  &:  fidelitatcm,  ut  ligeo  domino  f^o, 

(o)  ^.845.  f^)     £t    in    Iih»    rykn    feacettH^    fiU 

[p)  Hrveden  Juh  anno  1170,  Brompt^n^  p.  CLXVI.  &  Rjmer's  Fttderap  Fol,  I.  p,  |0. 

fo6i.  t9c  magnt  ntuioftttu  ti$^r4r'^ 
(f)  Etjuh  onno  liT$* 

"  ficut 
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**  (icut  aili  homines  ful  ei  facere  folent,  &  Henrico  regi  filio  fuo  ic 
"  hsreciibus  {\xis,  falva  fidelitate  domini  regis  patris  fui." 

Here  was  firji  the  fupreme  king,  namely  re9e  patcr^  who  did  not 
ooft  himfeif  of  his  regality,  asfome  have  miftaken,  but  had  the  fove- 
retgnty  lliil,  tor  be  reierved  his  ligeance  from  the  new  king,  and  from 
all  hia  ftihjects ;  yea,  and  in  farther  teftimony  thereof  the  rexfiUus  in 
ia  the  year  1175.  did  his  father  lige  homage,  and  fwore  alligeance 
centra  omnes  hominti^  as  appears  by  Hoveden,  Secondly^  Here  is  a  fub* 
ordinate  king,  rex^  fillus^  who,  tho  in  relation  to  his  father  he  was  a 
fttlqefl,  yet  in  relation  to  his  fubje<5ls»  and  particularly  to  the  king  of 
S€9tSy  was  a  fovereign.  Thirdly^  Here  is  yet  another  fubordinate 
king,  ffUliam  the  king  of  Scots^  who  was  a  fovereign  in  relation  to 
Ins  fulije  As ;  and  altho  there  was  an  alligeance  oxfidgluas  ligea  due  by 
th»  fubje^b  of  Scotland  to  their  king  fFiiliamf  yet  it  was  /alv£  fide^ 
Suae  to  the  kings  oiEngland^  father  and  fon ;  and  tho  there  was  a 
lige  fealty  due  to  rex  filim%  yel  it  was  falvi  fide  regis  pairis;  but  the 
fidelity  or  aliigeance  to  the  rex  pater  was  purely  fidelita^  Hg^tt,  for  it 
bad  no  exception. 

3.  The  third  obicrvable  upon  this  oath  of  alligeance  is,  that  it  if 
.   not  only  applicable  to  the  politic  capacity  of  the  king,  but  to  the  per- 

ibn  of  the  king,  as  well  as  to  his  office,  or  capacity ;  and  for  the  mif- 
application  of  the  alligeance  to  the  regal  capacity  or  crown,  exclufive 
of  the  perfon  of  the  king,  among  other  things  the  Spencers  were  ba* 
aifbed.  Fide  Judicium  inde  in  Veteri  Magna  Chartd  ii  7  Rep.  \l. 
Cahitt'9  cafe,  for  the  oath  is  to  be  applied  to  the  perfon  of  the  king, 
as  well  as  his  crown. 

4.  That  in  all  oaths  of  fealty,  as  likewife  in  the  profefCon  of  ho- 
mage to  any  inferior  or  fubordinate  lord  or  prince,  it  mud  be  falvd 
fide  bt  ligeantii  domini  regis  ;  and  to  omit  this  faving  is  punifhable  in 
fiich  lord.:  fee  for  this  the  notable  Record  of  6  £.  1 .  againft  the  bifbop 
tA  Exeter,  C^.  Litt.  §.  %b.(f)y  and  it  is  no  more  tlianis  ufedin  other 
kingdoms.  Vide  Spebn  in  titulo  Fidelitas.  Hie  emperor  Frederic  Bar-y 
herojfa  in  the  year  I  i  52.  made  a  law,  that  within  his  empire  in  omni 
facramento  fideiitatis  imperator  nominatim  excipiatur^  which  r>;Q-i 
obtained  prefently  the  hke  obfervation  in  all  other  coun-  ^  ^ 
tries,  and  accordingly  is  the  Cufiumer  de  Kt^rmartdy^  cap,  29  i^ 
Gloffa2da.  Ibidem, 

(fj  ^  «5>  ^*  *« 

e«  That 
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5,  That  tho  there  may  be  due  from  the  fame  perfon  fubordlnau 
Alligeances,  which  tho  they  are  not  wrthont  an  exception  of  the  fide- 
lity du«  to  die  fuperior  prince,  yet  are  in  their  kind  faeramenta  ligea 
fidelitatisy  or  fubordinate  alligeances,  yet  there  cannot,  or  at  leaft 
fliould  not  beiwo  or  more  co-ordinate  abfolute  ligeancet  by  one  per* 
Ion  to  feveral  independent  or  abfolute  princes ;  for  that  lawful  prince, 
that  hath  the  prior  obligation  of  alligeance  from  his  fubjedk,  cannot 
Icfc  that  intcreft  without  his  own  confent  by  his  fubje&'s  refigning 
himfelf  to  the  fubje(5tion  of  another;  and  hence  it  is,  that  the  natural- 
born  fubjedl  of  one  prince  cannot  by  fwearing  alligeance  to  another 
prince  put  off  or  difcharge  him  from  that  natural  alligeance ;  for  this 
natural  alligeance  was  intrinfic  and  primitive,  and  antecedent  to  the 
btlier»  and  cannot  be  devefted  without  the  concurrent  aft  of  that 
prince  to  whom  it  was  firft  clue :  indeed  the  fubje6J:  of  a  prince,  to 
whom  he  owes  alligeance,  may  entangle  himfelf  by  his  abfolute  fub- 
jefting  himfelf  to  another  prince,  which  may  bring  him  into  great 
ftraits;  but  he  cannot  by  fuch  a  fuhjeftion  deveft  the  right  of  fubjec* 
tion  and  alligeance,  that  he  firft  owed  to  his  lawful  prince  (t). 

It  appears  by  Braeion,  Lib.Y.  cap.  24.  (ujy  that  there  were  vcrf 
niany,thathadljeen antiently  adFidem  regis  JnglatsfFranciofM^^lsMy 
btffore  the  lofs  of  Normandy ;  fuch  were  the  coma  mare/calius  that 
ufually  lived  in  England,  and  M.  de  Feynes  manens  in  Francid^  who 
were  adjiciem  utriuf que  regis y  but  they  ever  ordered  their  homages  and 
fealties  fo,  that  they  fwore  or  profeffed  ligeance  or  lige  homage  only 
to  one  ;  and  the  homage  they  performed  to  the  other  was  not  purely 
lige  homage,  but  izihcv  feudal,  as  fliall  be  (hewn  more  hereafter :  and 
therefore  when  war  happened  between  the  two  crowns,  remamat  per^ 
-  fonalitbr  quilihet  eorum  cum  eoy  cuifecerat  Ugeantiam^  i^  faciai 

L^J  fervitiwn  dcbitim  «,  cum  quo  non  fieterat  in  perfona^  name- 
ly, the  fervice  due  from  the  feud  or  fee  he  holds :  but  this  did  not  al^ 
ways  fatisfy  the  prince,  cum  quo  nonjieterat  in  perfoni,  but  dieir  poffcf- 
fions  were  ufually  fcized,  and  rarely  or  not  without  diflBculty  reftorod 
without  a  capitulation  to  that  purpofe  between  the  two  crowns.  Vide 
Clauf.  15  H.  3.  m.  21 .  pro  Henrico  de  la  Fagor,  Clauf.  20  H.  3.  m.  1. 
pro  Simone  Montfurd.^xA  PlacitaParl.  18  £.  I,  (x),  the  petition  of 
the  earl  of  Ewe  in  France  for  die  caftles  of  Hajling  and  Tikehull  is 

d)  The  csfc  here  put  by  our  author  is  ing  alligoance  from  a  prince,  who  hwtb- 

evidcntly    meant     of   a   private    fubica'i  dicatcd  the  throne, 
fwcanng  all.gtancc  to    a   foreign   piince,         (u)  Traa.U  S'De  Exctpticntbus. 
and  bai  no  iclation  to  a  national  withdraw-         (xj  R^I^'s  Flac,  f^rh  p*  «o. 

smfwered, 
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anfwcred,  **  Quandocvnque  placuerit  domino  regi  Franciae  terras  W 
**  tencmenta  hominibus  iftius  rcgn'u  rejlltuere^  qua  fua  fuerunu  in  potef- 
**  tate  ipjius  d$mini  regioy  quod  ipfe  dominus  rex  Angliae  de  caftrls  ii 
**  terris  pradi^is  pradiHo  comiti  reddendh  faciei ^  quod  de  conjilio  fu§ 
**  viderit  e£e  faciendum.^* 

But  Tometimes  it  fell  out,  that  the  inconfideratcnefs  of  pcrfons  car- 
ried them  upon  prefumptions  of  fome  advantages  to  make  a  ligeance  to 
both  princes ;  and  then  the  fuccefles  of  either  fide  -rendered  them 
within  the  penalty  of  the  breach  of  alligeance  to  the  adverfe  party. 

Peter  Brian  had  the  earldom  of  Richmond  here  in  England^  and 
held  it  of  the  crown  of  England^  and  the  duchy  of  Brit  any  in  France^ 
which  was  held  of  the  crown  of  France^  (tho  Brompton  tells  us,  that 
by  an  agreement  between  Richard  I.  and  the  K»?g  of  France  fub  ann§ 
1191.  fyjy  the  feigniory  thereof  was  beftowcd  upon  the  king  of  Eng* 
land  J  he  was  an  homager  of  the  crown  of  France^  anJ  upon  fome 
agreement  between  him  and  the  king  of  England  touching  a  war  with 
France^  he  came  into  England^  and,  as  it  feems,  fwore  fealty  to  the 
crown  of  England  \  but  afterwards  befell  in  again  with  the  king  of 
France^  and  betrayed  ih&zxvaj  of  the  king  of  England^  and  per  inters 
nuncios  reddidit  Anglae  regi  homagium  ;  but  he  loft  himfelf  with  both 
crowns:  the  king  of  jpram^  difpofed  of  theduchy  of  Britany  to  hxston^ 
and  the  king  of  England  gave  the  eaildom  of  Richmond  to*  Peter  d$ 
Sabaudia ;  tho  upon  an  exchange  he  afterwards  took  it  back,  and 
reftored  it  to  a  fon  of  the  former  earl.  M.  Paris  fub  ann$.  1234.  ^» 
406.  and  Clauf.  \9  H.  3.  m.  17.  dorf  where  in  a  letter  by  .  , 
die  king  to  die  pope  the  whole  ftory  is  related.  ^'    ^ 

After  this,  John  de  Breme  otherwife  Montford  defcended  from 
Ac  above-mentioned  Peter^  falling  in  with  king  Edward  III.  after 
his  afTumption  of  the  title  of  France^  was  reftored  to  the 
duchy  of  Britqny  and  earldom  of  Richmond;  and  Clauf  19  £.  III.  p. 
I.  m.  14.  dorf  did  his  lige  honaage  to  king  Edward  III.  as  king  of 
France  in  thefe  words :  ••  Monfeigneur,  jeo  vous  recognoifle  droi- 

turell  roy  de  France^  et  a  vous,  come  a  mon  feignior  liege  et  droi- 

turell  roy  de  France^  face  mon  homage  pur  le  dit  dutchy  de  Brc'* 
♦*  tagnCf  quel  jeo  claime  terier  de  vous,  mon  feignior,  et  devcigne 
**  voftre  home  lige  de  vie,  et  de  membre,  et  de  terrene  honor,  a  vivre 
f*  et  mofir  couutre  touts  gents."    His  fon  John  de  Montford  falling 

back 
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Lack  to  the  king  of  France  loft  the  earldom  of  Richmond  by  judgment 
in  parliament  7  R.  2.  but  entered  de  rccordo^  Rot.  ParL  14  ^.  2.  n,  14. 

Thefe  difficulties  befel  thcfc,  that  were  ad  fidem  utr'tufque  regis ;, 
they  were  fure  to  be  lofers  on  one  fule,-  and  fometimes  on  both  fides. 

And  thus  far  touching  (he  oath  of  alligeancc  or  fealty. 

II.  Thefccond  cxprefe  obligation  of  the  fubjedl  to  his  prince  h  that 
of  homage.  • 

This,  tho  it  be  no  oath,  but  a  very  folemn  profeflion  of  duty,  yet  it 
hath  always  fealty  performed  with  it»  and  after  it ;  for  homage  di*aw$ 
^iih  it  fealty,  which  in  cafe  of  fimplc  homage  done  to  a  fubje6l  is 
with  the  fame  exceptions  as  the  homage  is  ;  but  in  cafe  of  homagium 
ligcum  it  hath  attending  upon  the  performance  thereof  ^dclitas  ligea^ 
or  alligeance. 

The  kinds  of  homage  are  three:  1.  Simple y  as  that  which  is  per- 
fqrmed  to  a  mere  fubjccl  by  virtue  of  bis  tenure.  2.  Homagium  li^ 
rcuni^     3.  Homagium  inixtum, 

1.  The  fimple  homage,  which  is  performed  barely  by  reafonof  $ 
tenure,  is  that  which  Litileton  dcfcribcs  both  in  the  words  and  cere* 
monies,  Lib.  II  cap>  1.  (zj,  wherein  always  there  is  an  exception  of 
the  faith  due  to  the  king. 
P^  -  2.  Homagium  ligrum,  which  is  thus :  "  Jeo  deveigne  yoftre 
""  "'  **  home  de  ceo  jour  en  avant  de  vy  et  merabrc,  ct  dc  terrene 
•^  honor,  et  a  vous  ferra  foyal  ct  loyal,  ct  foy  a  vous  portera  contre 
"  touts  gents,  qc  viure  point,  ou  morieri"  this  is  the  form,  that 
Fleta  gives  Lih.  III.  ca.  16  fa  J. 

The  ceremony  is  the  fame,  when  done  to  the  king,  as  when  it  is 
performed  to  a  inefne  lord,  only  Rot.  ParL  IS  H,  6.  «.  58.  the  cere- 
inony  oi  kiffing  the  king  was  difpenfcd  with  by  reafon  of  the  danger 
of  contagion  in  time  of  plague. 

And  touching  this  homage  thefe  things  are  obfervable ; 

1 .  It  ditfers  from  the  oath  of  alligeance,  in  that  this  is  only  by  a 
profeflion  ;  but  alligeance  is  by  an  oath,  tho  the  oath  of  alligeance  alfo 
accompany  it. 

2'  It  dlifcrs  in  this,  that,  whereas  all  men  above  tlie  age  of  twelve 
years  are  to  take  the  oath  of  alligeance,  whether  they  hold  land,  or 
not ;  yet  lige  homage  is  not  to  bei^erformed  but  by  three  forts  of  pcr- 
fons:  I.  Such  as  hold  of  the  king  by  homage,  which  tho  it  be  per* 
formed  in  refpcdfc  of  tenure,  yet  it  is  homagium  Hgeum^  becaufe'per- 

(i^J  S^.  85,  (ai  Sea.  ai. 

formed 
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formed  to  the  fovereign,  and  without  any  exception  of  the  homage 
due  to  inferior  lords.  2.  Such  as  are  dukes,  earls,  or  vifcounts,  or 
barons,  rho  they  hold  nothing  of  the  king,  yet  at  the  coronation  diey 
perform  a  lige  homage ;  the  tenor  whereof  runs  thus  :  "  I  become 
**  youi'  liege  man  of  life  and  limb,  and  of  eanhly  worfliip,  and  faiih 
**  and  truth  I  ihall  bear  unto  you  to  live  and  dieagainft  all  manner  of 
**  folk  :  fo  Gud  me  help  /"  and  then  he  touchcth  the  crown,  and  then 
touclieth  the  ground  ;  nata^  it  refers  not  to  any  lands.  3.  By  prelates 
or  biAiops;  and  this  is  not  only  at  the  coronation  of  the  king,  hut 
after  their  ele£^ion,  and  before  the  rcilitution  of  their  tempoi-aiitles. 
Vide  Statute  25  H.  8.  cap,  20. 

Anciently  the  clergymen  quarreled  at  the  performance  of  homage  to 
die  prince ;  but  by  the  conftitutions  of  Clarendon  fet  down  by  Mat^ 
thew  Paris,  p.  lOi.  they  were  bound  to  perform  it,  and  it  hath  been 
hitherto  praftifcd  ;  only  to  gratify  them  in  fomeihing  antiently  it  was 
indulged  in  this  manner,  v!z.  "  Faciei  eleSlus  homagium  i^  fidelitatcm 

regif  Jtcut  Vtgeo  domino  fuOy  de  vha^   i^  mcmbrlsy    l^  de  ^      -. 

honoreterrenQ^falvoordinefuOyprlufquamconfecretur'^^^  and,  *•  -* 
thol  do  not  find  ihis/alvo  or  dine  inferted  in  after-times,  yet  there  hath 
been  a  temperament  added  to  that  homage  performed  by  clergymen, 
which  it  feemsfatisfied  their  fcruplc,  their  homage  running  thus:  ^^  Ido 
•'  you  homage,  and  faith,  and  truth  hear  unto  you,  our  fovereign  lord,  and 
**  to  your  heirs  kings  of  England,  and  I  Jhall  do,  and  truly  achnoivkd^e 
"  thtfervice  of  the  lands,  which  I  claim  to  hold  of  you  in  the  right  of 
"  tht  church,  as  God  me  help,** 

And  this  is  fealty,  as  well  as  homage,  for  it  is  accompanied  with  an 
oath,  tho  it  hath  the  folemnity  of  genuflexion,  and  kifTmg  the  king's 
cheek. 

3.  The  agreements  and  differences  between  that  honmge,  th:\t  is 
fimply  feudal,  or  by  reafon  of  tenure  only,  and  this  homage,  that  is 
homagium ligeum,  are  thefe :  I.  Becaufe  tho  homage  is  not  to  be  done 
by  any,  but  thofe  that  hold  by  that  fervice,  or  by  the  nobility,  or  cler- 
gy, as  before :  yet  when  done  to  the  king,  it  becomes  homagium 
ligeum  in  refpeft  of  the  perfon  to  whom  it  is  performed.  2.  If  it  be 
homage  done  to  the  king,  it  is  homagium  ligeum,  and  hath  no  excep- 
tion of  homage  due  to  others.  3«  But  principally  the  difference  is  in 
tiic  effe£l  of  it,  which  is  excellentlv  dcfcribed  hv  Terricn  m  his  Com* 
ment  upon  the  Cufiumer  of  Normandy ^  Lib.  III.  cop.  I.  Feudal  ho- 
n)age»  that  is  fimply  fuch}  binds  only  ratlone  feodi ;  therefore  if  the 

homager 
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homager  alien»  or  deliver  to  his  lord  his  fief,  or  fee,  he  is  difeharged  o( 
the  obligation  ;  but  lige  homage,  tho  it  may  be  performed  by  reafbn  df 
the  fee  in  its  kind  or  fpecies,  yet  it  principally  binds  the  perfon  ;  and 
tho  the  fief  itfelf  be  aliened,  or  transferred  to  another,  yet  the  obiiga« 
tion  of  lige  homage  continues. 

3.  lliere  are  certain  homages,  that  are  mixt,  and  partly  lige,  and 
partly  not ;  and  they  are  of  two  kinds :  1 .  When  the  homage  is  per- 
formed to  a  prince,  that  is  fovereign  in  relation  to  his  fubje(5ls,  yet 
owes  a  fuhjedion  to  fome  other  prince ;  this  was  the  cafe  of  the  prince 
of  JVales^  and  the  king  of  Scots  before  mentioned,  the  homage,  that 
they  pecformcd  to  the  king  of  England^  was  fimply  lige  homage,  as  wc 
may  read  before,  and  particularly  in  WalJinghanCh  Ypodigma  Newftr'ne 

P      -^  fub  anno  1291.  (b)^  where  the  tenor  of  the  homage  of  John  df 

L '  *>  J  Baliol  king  of  Scots  is  entied  in  hac  verba :  **  Domine  Edvarde 
•*  rex Kv\^\vt^  fuperior  domtne  regni  Scotise,  ego  Johannes  Baliol  rex  Sco- 
•*  tiae  recognofco  me  hominem  vejirum  ligcum  de  toto  regno  Scotiae,  faf  otri' 
•*  nlbus  pertinentiis,  isf  hiis^  qua^  ad  hocfpe6lant  \  quodrcgnum  meum  teneo 
**  ^  de  jure  debeo  ^  clamito  tenere  h^reditarie  de  vobis  5f  hitredibus 
**  vejlr'is  regibus  Anglae,  de  vita  ^  de  membrisy  ^  de  terreno  honore 
**  contra  omnes  homines^  qui  pojfunt  vlvere  ^  mori.^* 

I  mention  this  homage  of  the  king  of  Scots  not  to  revive  the  antient 
controveify  touching  the  fubordination  of  that  kingdom  to  this,  for 
that  difference  hath  been  long  fettled  and  at  peace ;  but  only  to  apply 
my  inftances  of  the  various  forts  of  homages  performed  by  fovereign 
princes. 

But  the  homage,  that  was  performed  by  their  fubjefls  to  them, 
was  partly  lige  homage,  and  partly  not ;  it  was  lige  homage  as  to 
between  the  king  of  Scots  and  them,  and  as  to  all  perfons  in  the  world, 
except  the  king  of  England ;  for  the  king  of  Scots  and  prince  of  ff^ales 
had  the  rights  of  fovereignty  jura  imperii  as  in  relation  to  their  fub- 
jc€ts  and  all  others,  but  the  king  of  England. 

But  in  relation  to  the  Icing  of  England^  the  homage  performed  to 
the  prince  of  fVales  or  king  of  Scots  was  not  lige  homage  ;  for  there 
was  an  exception  either  exprefled  or  implied  at  leaft  Jalvafide  domini 
regis  Anglia^  as  appears  plainly  above. 

2.  Another  inAance  of  a  mixt  homage  is,  when  a  fovereign  prince 
hath  a  vaflalage,  or  poQeffion  in  another  abfolute  prince's  dominion  : 
this  was  the  cafe  of  the  king  of  England^  in  relation  to  the  lordihips 

(bj  &  I S191.  /.  477 .  479*  4^o» 
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a|^  feignory  he  had  in  France^  as  Aquitainey  Anjou^  and  Picarjy^  lie, 
ivhich  were  all  held  of  the  crown  o( France  :  thefc  defcendcJ  to  kjng 
Edward  III.  the  king  of  France  required  lige  homage  from  the  king 
of  England  for  thefe  territories  ;  the  king  of  England,  as  king  of 
England^  had  no  dependence  on  France,  and  therefore  for  the  more 
caution  performed  to  the  king  of  France  for  the  dutchy  of  jffuitaine 
and  other  his  poQeflions  in  France  a  general  homage  by  ^  . 
chefe  words,  ^*  Nous  entromys  in  P homage  de  roy  de  France^^r    L/tJ 

ennfij  come  nous  et  nous  predeccjfors  dues  de  Guyen  ejioient  jades  en  - 

urent  en  Vhomage  des  royes  de  France  pur  temps  ejieant ;"  and  altho 
afterwards  a  fettled  form  of  homage  was  prefcribed  in  this  cafe  (c)^ 
yet  moft  evident  it  is,  that  it  was  not  homagium  Ugeum,  but  only  a 
feudal  homage  relative  to  thofe  territories  of  the  crown  oi  France,  but 
but  not  at  all  with  any  relation  to  the  perfon  or  crown  of  the  king  of 
England, 

For  die  king  of  England  had  a  double  capacity,  one  as  an  abfolute 
prince,  that  owed  no  fubje£Uon  to  the  crown  of  France  j  nor  to 
any  odber  king,  or  ftate  in  the  world ;  in  this  capacity  he  neither 
did  nor  could  do  homage  to  the  king  of  France ;  he  had  another 
capacity,  as  duke  of  Jquitatne,  and  in  that  capacity  he  owed  a 
feudal,  but  not  perfonal  fubjeftion  to  the  crown  of  France ;  and  in 
this  latter  capacity  only,  and  as  a  different  perfon  from  himfe-If,  as 
king  of  England,  he  did  the  homage,  which  was  in  truth  no  lige  hom^ 
mgt^  but  a  h?irt  feudal  homage,  which  I  rather  mention  to  reSify  the 
miftakes  of  thofe  that  call  it  a  lige  homage. 

But  by  the  way  I  muft  obferve,  this  feudal  homage,  as  duke  of 
Aquitaine,  lafted  not  long;  for  in  14  £.  3  the  king  of  England  af- 
lumed  the  title  of  king  of  France  together  with  the  arms  of  France 
by  hereditary  defcent,   which  ftyle  his  fuccelTors  have  ever  fiuce 

ufed. 

And  indeed  the  name  of  lige  homage  from  him,  that  was  king  of 
England^  to  the  king  of  France,  tho  purely  in  the  capacity  of  duke 
of  j/quitaine^  founded  fo  ill,  that  when  a  peace  was  in  treaty  betweea 
the  king  of  France  znd  Richard  Ih  viz.  Rot.  Pari  \1  R.  2  «.  16. 
the  entry  is  made,  "  Fait  a  remember  qe  le  roy,  feigneurs^  chivalers,  et 
**  juftices  ajjfenterent  en  ceji  parliament  a  le  pees.,  purenji  qe  nojlre  dit 
•*  feigneur  le  roy  ne  face  homage  lige,  et  fauant  touts  dits  le  liberty  de 

(<r)  yUi  Pat*  5  E.  i*f£rt  wm,  17. 
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**  la  perfon  noflrt  feigneur  !e  roy^  it  de  fon  royalme  de  Av.gleterre  ci  de 
**  fi^  %«  ^^  ^''  ^ojalmcr*  and  with  power  to  rcfort  to  the  title  of 
the  crown  of  France^  in  cafe  of  bicach  of  league  by  the  king  of 
France:  this  is  iarthcr  amplified  by  the  fpcech  made  openly  by  the 

-      _   fpeakcr  of  the  houfe  of  commons.  Ibid.  n.  \  7.   The  homage 

^'^^  here  meant  was  with  relation  to  the  duchy  of  Jquitain^ 
which  upon  this  treaty  was  to  be  delivered  to  the  king  of  England. 

And  thus  much  touching  thefe  two  fecurities  of  the  fubjcdls  allige- 
ancelo  the  king  oi  England y  wherein  Fhave  been  tlic  larger,  becaufe 
many  things  occur  iti  this  bufmefs,  that  give  forae  light  to  antiquit}', 
and  do  not  fo  commonly  occur,  and  becaufe  the  great  brand  of  high 
treafon  is,  that  it  is  a  violation  or  breach  of  that  facred  bond  from 
the  fubje£l  to  his  king,  commonly  called  alligeance,  for  the  fecurity 
whereof  this  oath  of  alligeance  and  lige  homage  were  inftiruted,  and 
effe(£lually  expounds  the  obligation,  and  duty  of  that  alligeance,  that 
is  due  from  the  fubje£t  to  the  king. 

I  fliall  now  only  mention  thofe  two  eminent  oaths  of  fupremacy» 
and  obedience,  tho  there  were  beGdes  them  other  temporary  oaths 
relating  to  the  crown,  as  that  of  25  H.  8.  cap.  22.  26  H.  8.  cap,  2* 
23  H,  8  cap,  7.  35  //.  8.  cap.  1. 

The  fupremacy  of  the  crown  of  England  in  matters  ecclcfiadical 
IS  a  moft  un^edionable  right  of  the  crown  of  England^  as  might  be 
ihewn  by  records  of  unqucdionable  truth  and  authority,  but  this  is 
not  the  buGnefs  of  this  place ;  yet  neverthelefs  the  pope  made  great 
ufurpations  and  incroachments  upon  the  right  of  the  crown  herein. 

King  Henry  VIII.  in  the  twenty-fifth  year  of  his  reign  having 
pared  off  thofe  incroachments  in  a  good  meafure  by  the  fVatute  of 
25  H,  8.  cap.  19,  20,  21.  in  the  twenly-fixth  year  of  his  reign  the 
fupremacy  in  matters  ecclefiadical  is  rejoined  and  reftored  to  the 
crown  by  the  (latute  of  26  H.  8.  cap  I. 

Tlie  papal  incroachmenty  upon  the  king's  fovereignty  in  caufes 
and  over  perfons  ecclefiadical,  yea  even  in  matters  civil  under  that 
loofe  pretenfe  of  i«  ordine  ad  fptrituaHa^  had  obtained  a  great  ftrength,' 
and  long  continuance,  notwithftanding  the  fecurity  the  crown  had 
by  the  oaths  of  fealty  and  alligeance ;  fo  that  there  was  a  neceffity 
to  unrivet  thofe  ufurpations  by  fubftituting  by  authority  of  parliament 
a  recognition  by  oath  of  the  king's  fupremacy  as  well  ia  claufes 
•ccleiiallicai  as  civil. 

And 
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And  dierefore  after  thofe  revo1iitioiis»  diat  happened  in  the  life, 
and  on  die  death  of  Htnry  YIII.  EJward  VI.  and  queen  Mary^ 
qneen  Elizahti  coming  to  the  crown,  the  oath  of  fupremacy 
was  cnaded  by  the  ftatute  of  I  Eliz.  cap.  I  •  for  the  better  fecvrbg 
of  the  iupteme  authority  of  the  crown  of  England  as  well  in 
■larters  ecdefiaftical  as  temporal;  which  I  fhall  not  here  repeat, 
but  tttetYt  the  fame,  and  what  is  proper  to  be  (aid  touching  it,  to  a 
Varticulaf  <&ipter  hereafter  (d). 

Afterwards  the  dangerous  praSices  of  popi/h  recufants  gave  the 
occafions  of  eaa&xng  of  the  oath  of  obedience  by  die  ftatute  of  3  Jac. 
€4^.  4.  which  I  (hall  likewiib  refer  to  its  proper  place. 

And  thus  far  touching  alligeance,  and  the  fecurities  of  the  iame  by 
Ae  oath  of  alligeance,  and  the  profeiBon  of  lige  homage. 

Sc*  4*  Wackf.  Com.  ch:  vi.  *  Foft.  Diicourfe  cm  High  Tretfon.  p.  1%%  to  151.  397f 
39S,  ft  X  Hawk.  P.  6.  c.  xvii.  of  h.  treafoo,  p.  ^i  to  46* 


CHAP.  XI. 


Concerning  treafons  at  the  Common  laWf  and  their  uncertmnty^ 

HAVING  (hewn  in  the  former  chapter  the  kinds  and  bonds  of 
fidelity  and  alligeance  from  the  fubje£t  to  the  king,  I  come 
to  confider  of  thofe  crimes,  that  in  a  fpecial  manner  and  iignallv 
▼iolate  that  alligeance,  namely  high  treafon. 

At  Common  law  die  crime  of  high  treafon  had  fome  kinds  of 
limits  and  bounds  to  it. 

In  the  time  of  Henry  11.  Glanvilj  who  then  wrote  _  ^ 
Lib*  IV.  cap.  1  6if  7.  tells  us  of  four  kinds  of  crimina  la  fa  ■-//-■ 
nu^eftatiSf  viz.  de  morte  regis^  de  feditione  regnif  M  feditlone  exereitAs 
regis,  and  the  counterfeiting  of  the  great  feal ;  for  as  to  the  counter- 
feiting of  money,  that  came  under  the  title  of  Crimen  falfi^  and  the 
puoifhment  thereof  antiendy  was  various ;  but  of  that  particular 
lieseafter* 

BtaRmt,  that  wrot6  In  die  time  of  Henry  III.  Lib.  HI.  ciitp.  3. 
^  5ifnr  aufu  temererrio  maehinatus  Jit  in  mortem  domini  regis ;  veJ  aU* 

(4)  Videpo/tu  (^.  %i. 
Vo^.  U  F  ••  iuid 


(C 


« 
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qu!J  fgfritf  vel  agi  procuravirh  ad  feduhnem  (a)  domlni  ugis^  vtt 

exercUus  fui  \  vel  procurantibus  auxilium  ^  confilium  prsthurity  vtl 
^  confenfunij  Uc^t  id,  quod  in  ^voluntate  habuerit^  nan  perdwcerit  ad 
**  eff£tium\^  to  which  lie  adds  counterfdting  of  die  feal  and  noney  ; 
\irhicb»  tbo  they  come  under  crinun  falfif  yet  are  reckoned  by  him 
among* the  crimina  lafa  majeJlaUs:  tho  in  thefe  old  authors  trtafon 
is  fometinies  exprefled  by  the  name  oi  /edition^  yet  thai  word  M  too 
general  and  comprehenfive  of  other  ofienfes  not  capitate  as  well  as 
of  crcafon ;  and  therefore  a  charge  of  fediiion  againft  the  king,  or  of 
exciting  fedition»  or  of  fpeaking,  writing,  or  doing  any  ihingfiditim 
oujly^  doth  not  amount  to  a  charge  of  treafoo ;  and  therefore  it  was* 
that  in  the  cafe  of  Selden  and  others,  Trin.  5  Car.  B.  £.^  (b)t  when 
upon  an  habtas  corpus  the  parties  were  returned  commiutd  by  tht 
r  ft!  P^^^J  ^0*"*^'^  h  '^^  ^'»^'^  command  for  Jlirring  up  fedUiom 
^'  ^  a^ainji  the  king^  the  j  rifoncrs  were  bailed  in  die  king's 
court,  becaufe  it  amounted  not  to  a  charge  of  treafoo,  for  fedition  ia 
a  true  legal  fignification  doth  not  import  treafon. 

Flcta,  who  wrote  in  the  time  of  Edward  I.  agrees  almoft  verba* 
tim  with  Braflotty  viz.  Lib,  I.  cap.  20,  2 1  fcj. 

Brittotiy  who  made  his  book  in  the  time  alfo  of  king  Edward  I. 
reckons  up  treafons  much  in  the  fame  manner,  yet  makes  fome  ad- 
ditions, cap,  8.  de  trefon ;  •*  Grand  trefoti  eji  a  compajjer  nojire  mort^ 
*'  ou  dljhcriter  nous  de  noJlre  royalme^  ou  de  faufer  noJlre  fealx  9U  cf^ 
*'  countrefaire  nojire  momycy  ou  de  la  retoundre** 


*  {a)  In  the  cafe  of  Mr.  Selden  thii  is  Tup- 
pofcd  to  be  the  true  reading,  but  in  moft 
of  the  MSS.  of  Bfailon  the  word  in  this 
place  IB  fidu^ionetn^  altho  in  other  pliccs 
of  the  ume  chapter  the  word  Jeditw  it 
ufeds  Fleta  makes  frequent  ufe  of  the 
word  StduHioy  Lib,  I.  €dp,  20.  ^  l  cmp.  21. 
§  ^  I,  2,  3.  (the  laft  of  which  placea  feent 
to  be  a  dire£^  tranfcript  from  BraBen)  tho 
the  word  feditic  is  once  ufrd  by  him«  dfV7« 
€apiUf  ^  8.  and  BraQon  afterwardt  in  this 
iamc  chapter  fix  ics  a  tryitui  jiduQor* 

Jiengham,  cap,  a.  and  Clant  i,  LiK  I. 
cap.  «■  b^th  of  them  place  feditumeni  in  the 
Tank  of  trrafons,  and  To  it  wait  rOeemcd 
!>y  ihe  Civil  law.  Di'\Liif.Xl\ Ml,  ttt. 
4.  ai  Uf,  ytti,  Majtjl.tu^  /•  i.  ///•  49.  Lfe 
fanis,  i.  38.  §a  ^Jiti9  <.rn'inutd  to  be 
tjie  technical  >^  ord  in  iek,al  ;  r  crecings  (ai 
will  appear  from  feveral  recoidk  hereafter 
^uotcdj  until  the  terms  proditu  &  proM^ 


tani  prevailed  in  its  room,  which  laA  word 
rauO  now  be  neceflarily  ufcd  in  every  in- 
diflment  of  treafon*  3  Cs.  Inji.  ^  12,  i  r, 

{b)  Mich.  5  Car,  I.  Fide  Rujkwmrtk's  Htji 
torical  CdieGmst  VoL  I.  p,  679.  Appendix^ 
p,  iS,  &c  SeUeni  Opeiay  VcL  VI.  p,  1938. 
The  court  was  content,  that  they  fttould 
be  bailed,  but  faid,  that  they  ought  to  find 
fureties  aUb  for  their  gcmd  behaviour  :  they 
had  their  fureties  ready  for  'he  bail,  bat 
they  w«re  remanded  to  the  TsMfr,  l>ecauf« 
they  would  not  find  fureties  for  the  g9od 
behaviour.  Seldem  was  not  bailed  till  Ma^ 
163  !•  and  not  difcharged  from  hii  baO  till 
Jannary  1634.  VinHeye  Maris  Ckufi,  Seldai 
Operoy  Fcl,  IV.  p,  1417,  ^c, 

[c\  He  does  not  rank  the  counterfeiting 
of  tne  feal  or  of  the  coin  among  tbp  cn» 
mna  Uefm  majtpatis  (A  Braffvn  does),  but 
among  the  crimina  Jaif^  Lib,  !•  c§p^  %%, 


Aal 
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And  cap.  22.  A  appeies:  ♦•  Sont  afcunes  ftlonieiy  fti$  touchent  mjire 
••  fujU  ft  potent  efire  fuys  pnr  nous^  Jicwnt  de  veri  nos  morteb  memies, 
^  di  nojirtfial^  dt  noftn  c&rMe^  et  de  nqftre  monoye  faufe.*^ 

Again ;  **  En  primes^  e*efl  a  d'tre^  de  ofpeh  de  felonies^  que  poieni 
•*  fftre  faitz  par  noust  et  nemye  pour  nous^  Jtcvme  de  trejkn^  et  de  com" 
^  P^f^^nt  purveu  vers  nojire  per/one  pour  nous  meitre  a  mort^  ou  nofire 
**  compdynCf  ou  nojire  pere^  ou  nofire  mere^  em  nous  enJauntZy  ou  nous 
**  dijiertter  de  nojire  royabne^  9U  de  trahir  nojire  htjle^  tout  ne  Jolt  tlel 
•*  cempajfement  mys  en  effe^.^^ 

And  in  the  latter  end  of  the  fame  chapter,  '*  Et  de  faufyn  de  nojire 
••  feal^  df  de  nojire  monoye,  purra  lenjeur  appels  pour  noms  en  mejme  la 

manere,  et  auji  del  purgifer  de  nojire  compayne^  ou  de  nous  filles^  ou 

des  norices  de  nos  enjauntz  :  (d)  En  queux  cafes  Jeit  lejugementf  dg 
ejlre  treyne^  et  pendu^  lic^  By  thefc  various  expreffions  of  -  - 
Britton  it  appears,  that  the  crime  of  high  treafon  wa»  very  >-^°J 
uncertain ;  fometimes  ftyled  under  the  name  of  felony,  fometimcs 
had  the  puniihment  of  petit  treafon  applied  to  the  crime  of  high 
treafon,  and  fome  crimes  mentioned,  as  treafons,  which  were  not  fo 
taken  by  Sraffon^  or  Fleta  ;  and  indeed  in  the  fardier  purfuit  of  this 
argument  we  fliall  find,  that  at  common  law  there  was  a  great  lati* 
tude  nfed  in  raifing  of  offenfes  into  the  crime  and  poniflinent  of 
treafon,  by  way  of  interpretation  and  arbitrary  conftrudion,  which 
brought  in  great  inconvenience  and  uncertainty. 

In  the  parliament  of  33  E.  1 .  now  printed  fejj  which  is  likewife 
entered  P.  33  £•  I  Rot.  22.  North* t.  c^ram  rege:  Nicholaus  de  Segravt 
was  impeached  (f)  de  eo^  quod  '*  eum  domlnus  rex  nunc  m  ultima  gu^ 
**  erra  fu&  Scotis  inter  hojies  H  inimicos  Jitos  extitiffetj  kS  idem  Ni- 
^  cbolatis  de  Segrave  homo  ligeus  tenens  de  ipfo  domino  rege  per  hima* 

(4  Acaudiog  to  the  Mirror  of  'Mket  It  it  one  of  (he  ^nUles  againft  Rtger 

/•ai»  %%»  high  treafon  it  committed,  i.  Mortimer,  Rtt.  Pari.  4  £•  3  «.  i.  s8  £.  j  «. 

^er  cau,  ene  ouuUmS  U  roy,  ou  tompapnt  de  I.  thai  he  compafled  to  <icl|roy  Its  umrrk 

Jkirt,  %,  rerceuXf  que  Ivy  dijkeritent4el  rvy*  le  roy.     If  a  private  lord  was  injured  in 

mlm€.  Per  [ceux  fut]  trakijeni  mm  htfi^  m  thii^maniier,  it  wu  antieatljr  petit  treafon  9 


mmpmpnt  di  Ujmire,    3.  Per  ceux  avfiu/te'  «*  Tr^dttores  autem,  fvi  iMiaifai  domiwmmve 

rwt  fu  Jh^rgiJ^  U  femme  U  roy,  l^fte  le  **  interjeteritkt^  vel  qui  cum  mxor'ihms  iomm^^ 

rtry  eegutt  lega'me%  s»tm(  aa  qme  eue  Jmi  **  rmmfuorum^vetJiMmSfVelnuimihudmh,. 

mary,  em  %  garde  le  rey^  eu  la  uurice  U  ami  U  "  n^rum  cemcuhuermi^**  6^c.  Fleia,  Ub^  I. 

krire  le  r»y.— Tbefe  are  the  only  offenief,  eap,  37*  ^4*  ^^  Om  difimrmre  mm  i/f,  m  mm 


which  that  treatife  callt  Crims  de  ^^^^9^-  "  thMmhre^  em  mim  Jmm^  mm  U  nerrke^  de 

Coantcrfeiting  of  the  king'a  feal  or  monev  ''  mm  keifCt  ou  le  amnif  &e.'*    Mhreir  dt 

tt  r«BKe4  oodcr  famjemmery,  f,  29.    Am  "  7«^«»  ^*  3i-  ^'^  BriUm^  <^.  %%,  (70) 

«vcry  rpeciet  of   petit  treafon  it  ft^led  (e)  U  Rykfs  Plmcitm  PmrHmemtarim^  p, 

Treajen.  >.  m.  u  it  ii  aUb  by  SrUtemf  166. 

0^.8.  (/)FeftfkheU,md€Wiiremkh»1uiJefui. 

imr  pre  demrine  rfge» 

F  fi  giusk 
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*'  gium  is(  fidelH^iem  in  eadem  guerra  In  exerchu  fsf  auxilio  ifjius  com* 
^*  tnorans  efjet ;  idem  Nicholaus  de  'Segrave  motu  propriof  maliti$sif 
**  ^  ah/que  caufa  conttfixhnem  isf  d'tfcordiam  verfus  Johannem  de 
^  Crumbwell  in  eodem  exirdtu  Jimiliter  in  auxilium  regis  exijienttm 
*^  movebat^^  \vp^%  g^^^  iniquities  to  his  charge ;  that  Crumbwell 
ofFered  to  defend  himfelf  againft  thefe  imputations,  as  the  king's  couit 
ibould  award :  Et  ad  h^c  fidem  fuam  ei  dedit  \  et  p$ft  ejufdem  Jidd 
dationem  preedlflus  Nicholaus  ehngando  fe  V/uos^  ti  extrahcnd^  fra^* 
diilum  Johannetti  &  fuoi  ab  exercitu  li  auxilio  ipjius  demini  regiSf 
fuantum  in  ipfo  Nicholao  fuit^  eundem  dominum  regem  inter  inimicos 
fuQs  periculo  hoftium  fuorum  relinquendo  Jpreviu  &  pradiilum  Johan* 
Bern  adfe  defendendum  incuria  regis  Franciae  adjornavit^  ii  cerium  diem 
a  dedit ;  etjic^  quantum  in  eo  fuity  fuhmittens  ii  fuhjiciens  dominium 
rrgis  a  regni  AngWx  fubje^ipni  domini  regis  Francis ;  and  that  in  pur- 

-      .   iiiance  thereof  contrary  to  the  king's  prohibition  be  took  hi« 

I-  ^  journey  towards  France ;  and  that  be  did  this  '*  nequiter  ^  mam 
^  Htiosi  in  perfotue  domini  regis  periculum,  curia  fua  contemptum^  coron0 
**  li  dignitatis  fua  repee  lafionem  H  exh^eredationem  manifeftam^  ist 
^  contra  itgeantiam^  homagiumf  juramentum^  & Jidelitatemf  guibus  ipfi 
*'  domino  regi  tenebatwrJ**  Segraye  confefled  the  offenfe*  The  lonb 
in  parliament  ^re  charged  by  the  king  upon  their  alligeance  to  give 
advice,  what  punifliment  was  to  be  iiifli£ted ;  "  Qui  omnes  habitofuper 
^*  hoc  diligenti  ira^atu  Of  advi/amentOf  conjideratis  Csf  intelle^is  omm* 
**  bus  in  di^Jofa&o  contends  H  per  preediilum  Nicholaum^/^n^  ii  ex^ 
^  p^*fi^  eogmtisy  dicuntf  quod  crimen  hujujmodi  meretur  pcenam  amijk 
^  fioms  vita^  tf  r."  but  he  was  afler  pardoned. 

Which  judgment  feems  to  import  no  lefs,  than  the.  crime  of  higH 
treafon,  tfao  the  whole  judgeinent  be  not  declared  |it  large  but  wi^ 
^  an  &r,      «7 

Acoroaching  of  roy:^l  power  was  a  ufual  charge  of  high  treafoa 
antiently,  tho  a  very  uncertain  charge,  that  no  man  could  well  tel| 
^wfaat  it  was,  nor  what  defenfe  to  make  to  it* 

The  great  charge  againft  the  Spencers  about  the  1  E.  2.  was,  that 
they  did  accroach  royal  power,  whereof  feveral  inftances  are  given  (g^ 

The  great  charge  againft  Roger  Mortimer  in  the  parliament  of  ^ 
E*  3.  next  to  that  of  the  procurement  of  king  Edward  li's  deatfat 
l^a^  accroaching  of  royal  power,  whereof  feveral  inftances  are  given  { 

fgj  ^t4t  JCmghtoo^  f,  9545, 1547.  E4it»7'wffieu» 
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but  he  had  judgment  by  the  lonAl  in  parliameiH:  to  be  drawn  and 
hailged,  upon  that  article  only«  that  concerned  the  death  of  king  Ed- 
ward II.    Flik  infra  cap,  14. 

7K«.  21  E.  3.  Rot.  23.  rex  coram  rege.  y^kn  Gerberge^  Knt.  in- 
diAed  "  Quod  ipfe  Jimul  cum  aliis  In  campo  villit  de  Royfton  in  alta 
TfgiA  Jirata^  rode  armed  with  his  fword  drawn  in  his  hand  mod% 
guerrino^  and  aflfaulted  and  took  William  de  Buelisford^  and  detained 
him,  till  he  paid  90/.  lie,  and  took  away  his  horfe,  '*  ufurpando  fiki 
*•  infra  regntim  regis  regiam  poteftatem  ipfo  domino  rege  in  partibus 
••  exteris  exijiente,  contra  fui  ligeantiam^  H  regis  &  corjtmt  futf 
pra^JuJiciumt  &  feditionem  manifeftam  :'*  he  prayed  his  clcrgv,  tq  -x 
but  was  oufted  of  it,  Quia  privilegium  clerieale  in  hujnfmodi  ^  -" 
caju  feditionis  feetmdim  legem  fif  confuetudinem  regni  haffenus  oilentas 
V  tijltatas  non  eft  allocandum  (h) :  but  yet  he  refufing  to  plead  was 
not  convicted,  as  in  cafe  of  tre^fon,  but  was  put  to  penance,  ad  par- 
nitentiam  fuam  \  two  of  his  coppanions  being  convitfled  by  verdidt, 
had  judgment^  quod  dijlrahantiir  ^  fitfpendantur. 

This  judgment  it  feems  trqtibled  the  commons  in  parliament,  who 
thought^  that  the  accroaching  of  royal  power  was  fomewhat  too 
general  a  charge  of  treafon  befoi*c  the  ordinary  courts  of  jufticc,  tho 
k  had  been  ufed  in  charges  of  treafon  in  parliament ;  and  therefore 
in  die  parliament  following  held  Crajlino  Hilarii  21  £.  3.  «.  I6» 
diere  is  a  petition  in  parliament  in  thefe  words :  Item  prie  le  com* 
menf  qe  come  afcuns  dcs  juftices  en  place  devant  eux  ore  de  novel  ont 
adjudges  pur  treafon  accrockment  de  royal  poer^  pry  le  dit  comment  que 
le  point  foit  defclare  en  ceo  parlement^  en  quele  cafe  ils  accrochent  royal 
poer^  per  quei  lesfeigneurs  perdent  lour  profit  de  le  forfeiture  de  lour  te- 
nents^  et  les  arreynes  beneficie  de  feint  efglife. 

Ro*.  En  les  cafe^  ou  tiel  judgments  font  rendus^  font  les  points  des 
Heux  treafons  et  accrochments  declares  per  mefmes  les  judgments. 

In  22  Jff,  49.  (i)^  it  appears,  that  John  at  Hill  was  indided,  and 
attaint  of  liigh  treafon  for  the  death  of  Adam  de  PFalton  nuntii  domim 
regis  nuffl  in  mandatum  ejus  exequendum. 

And  in  the  year  before,  viz.  21  E.  3.  23.  it  feems  admitted,  that 
sm  s^peal  of  treafon  lies  for  the  killing  olie  of  malice  prepenle,  that 
was  font  in  aid  of  the  king  in  his  wars  with  certahx  men  of  arms* 

(t)  For  the  fame  reafon  clergy  wai  re-     Rtx*  dt  pio  vldt  f^/ftdt 
§akd  ia  Tborft'tctSe,  T«  at  S»  3.  RBt.  13^         (i}  B.  Treafin  14* 

F3  tS^l 
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King  Edumrd  IL  being  depofed»  and  odmmitted  ^fnbmmtoB^tlaf 
caftle  under  the  cuftody  of  j9kH  Atmrmvtri  and  Ti§mas  Gunuy^  was 
diere  by  the  procoremeni  of  R$ger  Mmrtm€r  baibaionfly  raunfered ; 
for  which  Morti$ner  and  Gunuy  were  attainted  of  Ireafoo  by  judgtnent 
of  die  lords  in  parUamenL  4  E.  S.  a.  1,  5.  ^kj. 
-^  .  Afatravers  was  fufpcAed  to  be  guilty*  but  yet  he  played 
L  ^  another  game»  for  tho  he  knew  of  the  death  of  Edward  IL 
yet  be  informed  Edmtmd  earl  of  A>a^  half-brodier  to  Ednmrd  IL 
tliat  he  was  living ;  the  earl  therefore  with  many  others  raifcd  a  force 
for  his  deliTerance,  but  prevailed  not,  but  was  for  that  fad  attainted 
of  treafon,  atmo  3  £.  3.  whidi  attainder  was  afterwards  in  the  par- 
liament 2S  £.  3.  reverfed^  and  the  grand  child  of  the  earl  of  Kent 
reftoied  flj :  J%hn  Matrcevtrs^  who  it  ieems  had  animated  the  io- 
luneSion  of  the  earl  of  Kitu^  dio  he  fled  into  Germanjf  yet  hj  judg- 
ment of  the  lords  in  parliament  4  £•  3  if.  3.  was  attainted  of  treafoa 
for  the  death  of  the  earl  of  Kmt :  the  words  of  the  records  are» 
''  Tns^twts  lit  perts^  counts^  et  barons  i^emblif  a  ceft  parlemeni  a 
**  WelVminfler  Ji  ent  examine  eftraitmentf  etfur  ce  font  ajjentus  et  ac^ 
^  cordis f  qe  John  Matraven  ^  efi  eulpahU  de  la  mort  Efmon  count  di 
*'  Kent  li  uncle  mftre  feigmur  U  roj  qe  ore  eft^  come  celui  qe  principal 
**  wnntf  trayterouftnent  et  faufment  la  mortje  dit  counie  compajfa  iffint^ 
*<  qe  laculi  dit  John  favoit  la  mort  k  roy  Edward,  ne  pur  quant  k 

dit  John  par  enginous  manner  et  par  fesfauffes  et  mavueyfe  fubtilties 
fift  U  dit  counte  intendre  la  vye  le  roy^  le  quel  faujje  compajfiment  fuft 

caufe  di  la  mort  le  dit  counte  et  de  tout  le  ntal  qe  p  enjuift^  par  quoi 
*•  ks/us-dits  pera  de  lit  tre  et  jugges  du  parletnent  ajuggent  et  agardent, 
**  que  k  dit  John/oit  treinCf  pendus^  et  decolle,  come  treitre,  queu  partf 
"  qil  foit  ejlre  troue.^* 

Upon  this  judgment  Matravers  brought  a  petition  of  reverfal.  Rot. 
FarL  21  £•  3.  n.  65.  dorf.  but  nothing  was  done  upon  it;  but  Rot. 
ParL  25  £•  3«  /•  2.  if.  54,  5S.  be  was  reftored  by  ad  of  parlia- 
ment. 

By  diefe,  and  the  like  inftances«  that  might  be  giveu,  it  appears, 
how  uncertain  and  arbitrary  die  crime  of  treafon  was  before  the 
fiatutc  of  25  £.  3.  whereby  it  came  to  pafs,  that  almoft  every  offenfe. 


(i)  Fjilf  ittf.  farU  iS  £.  s«  *•  8«  when     «.  n,  ii,  %%»  npon  the  petition  of  Edmund 
the  judfncnt  agtiaft  Mimtimar  was  tt-     hu  eldcft  Tod,  and  MLurg^et  couoteft  dow- 


vrrCed.  ager  of  Ktntti  and  Rdmtaid  the  fon  waj  ie» 

(/)  That  attainder  wu  rcverfed  long     ftorcd. 

tha 
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Att  WIS,  or  leem'd  to  be  a  breach  of  the  (kith  and  alligeance  due  to 
the  king,  was  by  conftruAion  atid  confequenoe  and  interpittation 
laifed  into  the  ofiimfe  of  high  treafon. 

And  we  need  no  greater  inftance  of  this  moltiplicarioil  rn  -■ 
of  conftmdive  treafons,  than  the  troublefoilne  reign  of  king  ^  ^^ 
Richard  IL  which,  tho  it  were  after  the  limiution  of  treafons  by  the 
ftatute  of  25  £.  3.  yet  things  were  fo  carried  by  fa£tions  and  parties 
in  this  king's  reign,  that  this  ftatute  was  licde  obferved ;  but  as  this, 
or  the  other  party  prevailed,  fo  the  crimes  of  high  treafon  were  in  a 
imnner  arbitrarily  impofed  and  adjudged  to  the  difadvantage  of  that 
party,  that  was  intended  to  be  ftipprefled ;  fo  that  de  faito  that  king's 
jeign  gives  us  as  various  inflances  of  thefe  arbitrary  determinations  of 
Ircafonst  and  the  great  inconveniences  that  arofe  thereby,  as  if  in« 
deed  the  ftatute  of  25  £.  3.  had  not  been  made  or  in  force*  And 
dio  mod  of  thofe  judgments  and  declarations  vrere  made  in  parlia^ 
ment  (*) ;  fometimes  by  the  king,  lords,  and  comtnons ;  fometimet 
by  the  lords,  and  afterwards  affirmed  and  enaded,  as  laws ;  fometimes 
by  plenipotentiary  power  committed  by  a6b  of  parliament  to  parti« 
cular  lords  and  others,  yet  die  inconvenience,  that  grew  therebyt 
and  the  great  uncertainty,  that  happened  from  the  iame,  was  ex- 
ceedingly pernicious  to  the  king  and  his  kingdom. 

I  ihall  givp  but  fome  inflances.  Kou  Fori.  S.  R.  2.  iv.  1 8.  yohn 
Imperial^  a  public  minifter,  came  into  the  kingdom  by  the  fafe-condu£t 
oif  the  king,  and  he  was  here  murdered  (fn)\  and  an  indictment 
taken  by  the  coroner  upon  the  view  of  his  body,  ^*'  Quel  cafe  examim 
^  et  dijpute  entre  Us  feignewrs  et  commons,  et  puis  monftre  au  roy  en 
•*  plein  parlement,  ejioit  illo^es  devani  no/ire  ditJUgHeur  le  roy  declare, 
••  determine,  et  affentus,  qe  tielfait  et  coupe  eft  treafon,  et  crime  de  royal 
''  majefty  hlemy,  en  quel  cafe  y  ne  doet  allouer  a  null!  de  enjoyer  privi'* 
«  Ugedi  clergy  (n):^ 

This  declaration,  it  is  true,  was  made  and  grafted  upon  the  clau(e 
in  the  latter  end  of  the  ftatute  of  25  E.  3.  touching  declaring  of 
ireafons  by  parliament 

In  the  parliament  of  10  R.  2.  there  was  a  large  commiffion  (o) 
granted  by  the  king  upon  the  importunity  of  certain  great   j-,^  -. 
Joids,  and  of  the  commons  in  parliament,  to  the  archbiihop  *-  ^^ 

(*)  This  waa  the  reafon  wbv  the  ftatute         (m)  Holm.  Chrw,  p*^^  6o.  b» 
^%%R  I,  wat  not  followed,  bccaDfc  that         (m)  See  %  Co.  Inflit,  8. 
ftatute  waa  not  thought  tQ  limit  <kcUra«         (•)  See  thia  commiifion  to  tU  !#  cop.  f . 
ti«M  in  parliament*  and  Sttai  TrUtU,  fV.  I.  /.  |* 
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of  CmnUthwrj  and  others  for  die  lefofm^on  o£  nun j  thiags  foppofdl 
to  be  amiis  in  the  govenunent ;  which  coromiffioo  was  thought  to 
be  prejudicial  to  die  king's  prerogadve.  Vide  RmU  ParL  iO  IL  2* 
n.  34.  R^u  ParL  2\  R.2.n.il. 

After  this,  vix.  25  Jug.  1 1  JS.  2.  the  king  called  togedier  the  two 
chief  juftices,  and  divers  others  of  die  juices,  and  propounded  divers 
queftions.  touching  die  proceeding  in  thaiparliamenty  and  die  obtauning 
of  that  comroiflion ;  and  diey  gave  many  liberal  anfwers,  and  among 
the  reft)  ^  Qualem  pcenam  tmrentur^  fui  c^mfmUnmi  five  a^inmi  rr* 
'  gem  ad  confentiendum  confeHioM  di&orum  Jiaiuti^  ordmaiitmist  fst 
'  commiffionis  f  Ad  quam  *qu4efticnem  unammiter  refp^nderunt^  fuod 
^  ^fimtf  ut  pr^ditvreSf  merito  pumendi :  Item  ^taliurfunt  illi  pumendit 
*'  fui  impediverutU  regem^  fite  minus  p4terai  exereerg^  qt^t  ad  regalia 
^  V  prMTogaiivam  Jitam  pertinuerunt  f  UnanimUer  etiam  rejponde* 
*'  runif  quod  fuxt  ut  proditores^  etiam  pumendi^*  with  divers  odier 
queftiotts,  and  anfwers  to  the  like  purpofe  (p). 

This  extravagant*  as  well  as  extrajudicial  declaraUon  of  tfeeafoa 
bjr  thefe  judges,  gave  prefently  an  univerial  offianfe  to  the  kingdom ; 
for  prefendy  it  bred  a  great  infecurity  to  all  perlbns,  and  the  next 
parliament  crafiine  punficationis  11  iS.  2*  there  were  divers  appeals 
of  treafons  by  certain  lords  appellors,  wherein  many  were  convift 
of  high  treafon  under  general  words  of  accreacking  royal  pmuer^  fiib^ 
verting  tie  realm^  &r.  and  among  the  reft  thofe  very  judges,  that  had 
Uius  liberally  and  arbitrarily  expounded  treafon  in  anfwer  to  the  king^s 
queftions,  were  for  that  very  caufe  adjudged  guilty  of  high  treafon^ 
and  had  judgment  to  be  hanged,  drawn,  and  quartered>  tho  the  execu« 
tion  was  fpared  (qj ;  and  they  having  led  the  way  -by  an  arbitrary 
conftrudion  of  treafon  not  within  the  ftatute,  they  fell  under  tjie  fame 
bxt  by  die  like  arbitrary  conftru£tion  of  the  crime  of  treafon. 

-^  .       Neither  did  it  reft  here,  for  the  tide  turned,  and  in  Rot. 

L  5  J  Pari.  21  R*  2»n.  12,  13.  the  commii&on  before-mentioned, 
and  the  whole  parliament  of  1 1  JS.  2.  is  repealed,  and  a  new  appeal 
of  treafon  againft  the  duk^  of  Ghucejler^  earl  of  AtuadeU  and  dio 
commiffioners  in  the  former  commiffion,  and  the  procurers  thereof 
under  that  common  ftyle  of  accroaching  rojal  power^  whereupoii 

divers  of  them  were  condemned  as  traitors :  and  n.  !£•  dure  wera 

« 

(p)  See  the  qnefttoat  ind  •nfwert,  Suu  except  TrtfiUmtt  who  wai  executed  MconU 
TrUUifV^U  l.p.%.  ing  to  the  iudgmcat.     See  Stat9  Tmts^ 

(f)  1\ieri  were  tU  btoilhed  to  IrdaMi    VSL  Up*  xj,  X4« 

four 
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poiats  of  treafon  farther  dechred,  viz.  **  Chefeun  qt  eompajje^  et 
^  furpoje  la  nwrt  le  roy^  ou  de  lui  depofer^  ou  d»  fufrendrefon  homage 
lUg4^  9»  efbtyy  qe  iivy  lepeopU^  et  chivache  encountre  le  roy  a  /aire 
guerre  deins  Jin  realme^  et  de  ceo  foit  dument  attaint^  et  fldjugge  en 
^  parlement^  foit  adjuggez  €ofne  traytor  do  haut  treafon  encountro  la 
**  corone^  et  forfeit  de  lui^  et  de  fes  heyres^  quecunques  touts  fes  terres^ 
**  iememenU^  it  poffeffions^  et  lihertys^  et  touts  autres  inheritemems^  qweux 
**  il  ady  OH  afcun  autre  afon  oeps^  ou  avoit  lejour  de  treafon  perpetres^ 
*•  Ji  bien  en  fee  tayl^  come  de  feefimpky  au  roy* 

Thefe  four  poiats  of  treafon  feem  to  be  included  within  the  ftatiste 
of  25  £•  3.  as  to  the  matter  T>f  them^  as  (hall  be  hereafter  fhewed ; 
but  with  thefe  difierences,  viz.  I.  The  forfeiture  is  extended  farther 
ifaan  ir  was  formerly,  namely  to  the  forfeiture  of  eftates-tail  and  uies*' 
S,  Whereas  die  antieitt  way  of  proceeding  againft  commoners  was 
by  indidment,  and  trial  thereupon  by  the  country,  the  trial  and  judgw 
meat  is  here  appointed  to  be  in  parliament.  3.  But  that,  wherein 
die  principal  inconvenience  of  this  a£b  lay,  was  this,  that  whereas 
die  flatute  of  25  £«  3.  required  an  overt-a6l  to  be  laid  in  the  indid- 
sneaCy  and  proved  in  evidence,  this  ad  hadi  no  fuch  provifion,  which 
le&  a  great  latitude,  knd  uncertainty  in  point  of  treafon,  and  without 
any  open  evidence,  that  could  fall  under  human  cognizance,  fob^ 
jeded  men  to  the  great  punifliment  of  treafon  for  their  very  thoughts^ 
whidi  without  an  overt-a£t  to  manifeft  them  are  not  triable  but  by 
€rod  alone. 

Thefe  were  the  unhappy  effeds  of  the  breaking  of  this  great 
txnmdary  of  treafon,  and  letting  in  of  couftrudive  treafons,  which 
by  various  viciffitudes  and  revolutiona  mifchieved  all  parties  firft  or 
kfl,  and  left  a  great  unquietnefs,  and  unfettlednefs  in  the   pQ^n 
minds  of  people,  and  was  one  of  die  occafions.of.  the  un*   *-     ^ 
happtnefs  of  that  king. 

Henry  IV.  ufurping  the  crown^-and  the  people  being  fu£5ciently 
fenflble  of  die  great  mifchiefs  they  were  brought  in  by  thefe  con- 
ftm&ive  treafons,  and  die  great  infecurity  diereby,  Rot.  Pari.  1  HI 
4.  ».  70.  the  parliament  of  21  £.  8.  i&  entirely  repealed,  that  of 
li  R,  2.  entirely  revived ;  and  it  was  enadled  frjj  that  a  parlia- 
luentary  authority  be  not  for.  die  future  lodged  in  a  committee  of 
particular  perfons,  as  it  was  done  21  R»  2.  Et  auxint  mefme  noflre 
fngneur  le  rof  defonfropre  mortif  reherceant^  qo  come  in  le  £t  par" 

{r)  See  t  H.  4.  ay.  3, 4  y  4. 
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**  lioum  tenuz  Fan  21.  y  futnmt  ordeyms  fer  g/laimU  flufiurs  pmm 
'<  di  treafon^  Jt  qe  y  nt  avoit  ^fcun  hnUf  ft  fimoiu  cmne  il  ft  dtufi 
**  /avoir J  de  fatre^  parler^  ou  dire  pur  doait  des  titbt  p^fus,  d&Jl^  fr 
«  fa  volume  eft  tout  outrement^  fe  en  uul  temps  avener  afcun  trayfon 
^  foit  adjugges  autrement  qil  ne  feufi  ordeiguem  par  fiatmte  en  temps  de 
^*  fon  noble  aiel  le  roy  £•  le  3.  qe  S^  affoyl  \  dMU  Us  dits  feigneurs  et 
**  comens  fuerent  tres  grandnunt  r^tyces^  et  mult  Aumhlement  ent  rr- 
**  nurcierent  nofire  dit  feigneur  le  roy  (f)*^ 

Now  altho  the  crime  of  high  treafon  it  the  greateft  crime  againft 
fiddly  duty,  and  human  fodety,  and  brings  with  it  the  greateft 
and  moft  fatal  dangera  to  the  goyemment»  peaccy  and  happineis  of 
a  kingdom,  or  ftate,  and  therefore  is  defervedly  branded  with  the 
higheft  ignominy,  and  fubje£led  to  the  greateft  penaltias,  that  the 
law  can  inflidl ;  yet  by  thefe  inftances,  and  more  of  this  kind,  that 
might  be  given,  it  appears,  1.  How  neceflary  it  was^  that  there 
ihould  be  fome  fixed  and  fettled  boundary  for  this  great  crime  of 
treafon,  and  of  wliat  great  importance  the  ftatute  of  25  £•  8.  was» 
in  order  to  that  end.  2.  How  dangerous  it  is  to  depart  from  the 
letter  of  that  ftatute,  and  to  multiply  and  inhanfe  crimes  into  treafon 
by  ambiguous  and  general  woxds,  as  accroaching  of  royal  pofwer^  fub^ 
verting  of  fundamental  lawsy  and  the  like ;  and  3.  How  dangerous  it 
is  by  conftru£lion  and  analogy  to  make  treafons,  where  the  letter  of 
P^  -  the  law  has  not  done  it:  for  fuch  a  method  admits  of  no 
^  ' -'  limits  or  bounds,  but  runs  as  far  as  the  wit  and  invention  of 
accufers,  and  the  odioufnefs  and  deteftation  of  perfons  accufed  wUl 
carry  men  (tj. 

6ee  44  BU4  Com.  c.  vi«  and  Foft*  Otfcourfe  on  High  Tretfon,  pige  183  to  251* 


CHAP.    XIL 

Touching  thejlatute  of  25  E.  3.  and  the  high  treafons  therein  declared. 

A  Parliament  was  held  on  JVednefday  on  the  feaft  of  St,  HilL 
25  £•  3.  at  which  parliament  the  ftatute  declaring  the  points 
of  treafon  was  made.    The  petition  of  the  commons,  upon  which  it 

(/)  See  T  Hi  4.  t^,  10.  ly  ftrong  againft  conftniftive  interpreta- 

(f  ]  This  rcaToning  of  our  aotbor  ia  equal*     tiou  of  cm^Jing  tbt  dtatb  of  tbe  kin£. 

wat 
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Was  madCi  it  l^^i^  Pari.  25  £.  3.  p.  2.  »•  17.  in  thcib  words :  ^*  Item 
come  let  juftices  noftre  feigneur  le  roy  affignes  en  diveries  coantee$ 
ajuggem  les  gents,  qe  font  emiieches  /dcvant  eux,  come  treitors  par 
diven  cauiibs  difcomxs  a  la  comen  eftre  treifon,  qe  plele  a  noftre 
**  feigneur  le  x&f  par  fon  counfely  &  par  les  graunts  &  fagea  de  la 
*<  terre  declarer  les  points  de  trefon  en  ceft  prefent  parlemenL 

Rq*.   Qoant  a  la  petition  touchant  treifon  noftre  feigneur  le 
roy  ad  fait  declarer  les  articles  de  ycele  en  manner  qe  enfuit :  cell 
««  aflavoir,  en  cafe  quant  home  lace  compafer  ou  ymaginer  la  mort 
^  noftre  feigneur  le  roy,  ou  madame  la  compaignc«  ou  de  lour  fitz 
^  immer  &  heir ;  ou  fi  home  violaft  la  pompaigne  le  roi»  &  la  .ei(be 
'*  £lle  le  roy  nient  marie»  &  la  compaigne  a  leifne  fitz  &  heire  du 
rol ;  &  fi  home  leve  de  guerre  contre  noftre  feigneur  le  roy  en 
fbn  royalme ;  ou  foit  adhereant  as  enemies  noftre  feigneur  le  toy 
^  en  le  royalme,  dohant  a  eux  eide»  ic  confort  en  fon  royalme  ou  par 
^  aiUoarS)  &  de  ceo  provabkment  foit  atteint  de  overt  fait  par  gents 
^'  de  lour  condicion:  Et  fi  home  contrefiu^e  le  grant  feale  i^qq^ 
^  le  roy,  ou  ia  monoie,  &  fi  home  apporte  faufie  monoie   ^     -*  . 
^  en  ceft  royalme  contrefait  a  la  monoie  dengleterre,  fi  come  la  mo- 
"  noie  appellee  Lufjiburgh^  ou  autre  femblable  a  la  dite  monoie 
'*  dengleterre,  facham  la  monoie  eftre  faufle«  pur  marchander  ou 
«•  paiement  £ure  en  deceit  noftre  feigneur  le  roy  &  de  fon  people : 
''  JEt  fi  home  tuaft  chancellor,  treafurer,  ou  juftice  noftre  feigneur  ie 
roi  del  un  baunk,  ou  del  autre,  juftice  en  eir,  des  affifez  &  de  touz 
auterv  juftices  affignez  a  oyer  &  termineri  efteantz  en  lour  places , 
^  cnfefant  lour  office.    £t  fiut  a  entendre  qe  en  les  cafes  fufnomees 
**  doit  eftre  ajuggee  treifonce,  qe  eftent  a  noftre  feigneur  le  roi  ic  a 
**  h  royale  majefte,  &  de  tiels  maneres  de  treifon  la  forfeiture  des 
^'  efcheets  appertient  a  noftre  feigneur  le  roy,  fibien  des  terres,  & 
'*  tenementz  tenuz  des  auters,  come  de  lui  mefme :  ouefque  ceo  il  y 
'*  ad  autre  manere  de  treifon,  ceft  aftavoir,  quant  un  fervant  tue  foa 
**  meftre,  une  feme,  qe  tue  fon  baron,  quant  home  fecular  ou  de 
^'  religion  tue  fon  prelate,  a  qi  il  doit  foi  &  obedience^  &  tiel  manere. 
**  de  treifon  doun  forfeiture  des  efcheets  a  chefcun  feigneur  de  foa 
^  fee  propre ;  &  pur  ceo  qe  plufows  autres  cas  de  femblable  treifon 
<*  purront  efcbaier  en  temps  avenir,  queux  home  ne  purra  penfer  ne 
*<  declarer  en  prefent,  aftentu  eft  qe  qui  autre  cas  fuppofe  treifoi\» 
qe  neft  efpecifietz  peramont,  aviegne  de  novel  deuant  afcuns  Jul- 
ticesy  dcmoerge  la  juftice  ianz  aler  a  juggement  de  treifocv  tant^ 

que 
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^  que  per  dorant  noftrt  ieignenr  le  roy  ic  foo  parlement  feit  le  eafb 
^"^  monftrC)  &  decIaTC,  le  quel  ceo  doit  eftre  ajugge  titfon,  ou  aut^ 
^  fdooie ;  &  fi  par  cas  afciin  home  de  ceft  royalme  cbivache  arinee 
'*  delcoverty  oo  fecretment  ad  gent2  armez  contre  afcun  autre  pur 
^  hii  luer  on  defrobber,  ou  pour  lui  prendre  &  retener  tanque  i)  (ace 
fyn  on  raunceon  pur  fa  deliverance  avoir,  neft  pas  lentent  du  roy 
&  du  fon  counfeii,  qe  en  tie!  cas  foit  ajugge  treifon,  einz  foit  ajugge 
^  felonie,  ou  trefpaft  folonc  la  ley  de  la  terre  auncienemcnt  ulee,  ic 
'*  folonc  ceo  que  le  cas  demand :  Et  (i  en  tiel  cas,  ou  autre  fem- 
-^  -  *' blablejdcvantces  heures  afcun  jufticeeit  ajugge  treifon,.& 
L  9  J  u  n^r  ycelle  caufe  les  terres  &  tenementz  devenuz  en  la  maine 
^  noibe  felgneur  le  roi  come  forfaitz  eient  les  cheifes  feignours  de  fee 
'*  lour  efcneets  des  tenementz  de  eux  tenuz»  le  quel  qe  les  tenements 
**  foient  en  la  maine  le  roi  ou  en  main  dauters  par  doun,  ou  en  autre 
^  nunere :  favant  toutes  foits  a  noftre  feigneur  le  roi  Ian,  &  le  wafl:» 
**  ic  auters  forfeitures  des  chatelx,  qe'  a  lui  anient  en  les  cas  fu&o- 
**  mez,  &  qe  briefe  de/cire  facias  vers  les  terre-tenants  foient  grantez 
*^  en  tiel  cas  fanz  autre  original  &  (knz  alouer  la  protedion  noftre 
^  feigneur  le  roi  en  la  dite  fuyte ;  &  de  les  terres>  qe  font  in  la  maine 
^  le  roi,  foient  grantes  briefs  as  vifcontzdes  countees  la,  ou  les  terres 
**  fenont,  de  oufter  la  maine  fanz  autre  delaie.'* 

The  ftatute  itfclf  is  drawn  up  upon  this  petition  and  anfwer,  and 
differs  nothing  in  fubftance  from  the  anfwer  to  the  petition  upon 
the  parliament-roll :  the  ftatute  itfelf  runs  in  tfaefe  words :  **  Itemf 
^  whereas  divers  opinions  have  been  before  this  time  in  what  cafe 
^  treafon  fliall  be  £ud,  and  in  what  not,  die  king  at  the  requeft  of 
^  die  lords  and  of  the  commons  hath  made  a  declaration  in  the 
*'  manner,  as  hereafter  followeth  ;  that  is  to  fay,  when  a  man  doth 
*^  compafii  or  imagine  the  death  of  our  lord  the  king,  or  our  lady  his 
^  queeUf  or  of  dieir  eldeft  fon  and  heir ;  or  if  a  man  do  violate  the 
^  king's  companion,  or  the  king's  eldeft  daughter  unmarried,  or  the 
wife  of  the  king's  eldeft  fon  and  heir ;  or  if  a  man  do  levy  war 
againft  our  lord  the  king  in  his  real,  or  be  adherent  to  die  king's 
enemies  in  his  realm,  giving  to  them  aid  and  comfort  in  the  realm 
or  elfewhere,  and  thereof  be  provably  faj  attainted  of  open  deed 
by  the  people  of  their  condition ;  and  if  a  man  counterfeit  the 
king's  great  or  privy  feal,  or  his  money  ;  and  if  a  man  bring  falfe 

•  («}  See  a  Co.  hftiup*  ix« 
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^  money  into  tfaig  realm  couaterfinl  to  the  mooejr  of  England^  at 
**  dif  money  called  Lujhhurgh^  or  other  like  to  the  faid  money  of 
England^  knowing  the  money  to  be  fidie,  to  merchandize  or  mako 
payment  in  deceit  of  our  lord  the  king  and  of  his  people :  and  if  a 
man  flay  the  cbanceUor,  treafurer,  or  die  king's  juftices  of  ifae  one 
bench  or  the  other,  jufiices  in  eyre,  or  juftioes  of  aflixe,  and  all 
other  juftices  ai&gned  to  hear  and  determine,  being  in  p  . 
^  their  places  doing  their  offices.  And  it  is  to  be  under-  l*^  ^ 
**  flood,  diat  in  the  cafes  above  rehearfed  that  ought  to  be  judged 
**  treafon,  which  extends  to  our  lord  the  king  and  his  royal  majefty» 
*'  and  of  finch  treaibn  the  forfeiture  of  the  efcheats  pertainech  to  our 
'*  lord  the  king,  ai  wcU  of  the  lands  and  tenementt  hoUen  of  odiers« 
'*  as  of  himfelf :  and  moreover  there  is  another  manner  of  treafon^ 
'^  that  is  to  lay,  when  a  fenrant  flayeth  his  mailer,  or  a  wife  her 
^  hniband,  or  when  a  man  fecular,  or  religious,  flayeth  his  prelate, 
*'  to  whom  he  oweth  frith  and  obedience ;  and  of  fuch  treafon  the 
^  efebaata  ought  tq  pertain  to  every  lord  of  his  own  fee :  and  be* 
<*  caufe  that  many  other  like  cafes  of  treafon  may  happen  in  time 
^  loemne,  which  a  man  cannot  think  nor  declare  at  this  prefent  time, 
^  il  it  aceordfld,  that  if  any  other  cafe  fuppofed  treafon,  which  is 
^  not  above  fpecified,  doth  happen  before  any  juftices,  the  jnftices 
^  (hall  tarry  without  any  going  to  judgment  of  the  treafon,  till  the 
^  caufe  be  fliewed  and  declared  before  the  king  and  his  parliament, 
**  whether  it  oiight  to  be  judged  treafon,  or  other  (bj  felony :  and 
^  if  far  cafi  any  man  of  this  realm  ride  armed  covertly,  or  fecretly 
^*  with  men  of  arms  againft  any  other  to  flay  him,  or  rob  him,  or 
<*  take  him,  or  retain  him,  till  he  hath  made  fine  or  ranfom  for  to 
*'  have  his  deliverance,  it  is  not  the  mind  of  the  king^  nor  his 
**  council,  that  in  fuch  cafe  it  fhall  be  judged  treafon,  but  (hall  be 
^  judged  felony,  or  trefpais  according  to  the  laws  of  the  land  of  old 
''  time  ufed,  and  according  as  the  cafe  requireth.  And  if  in  fuch 
*<  cafe,  or  other  like,  before  this  time  any  judices  have  judged  trea* 
^  fon,  and  for  this  caufe  the  lands  and  tenements  have  tome  into 
f*  the  king's  hands  as  forfeit,  the  chief  lords  of  the  fee  fhall  have 
^*  die  efeheats  of  the  tenements  holden  of  diem,  wheth^*  that  the 
''  fame  tenements  be  in  the  king's  hands,  or  in  others  by  gift,  or  in 
^  other  maimer ;  faving  always  to  our  lord  the  king  the  year  an4 

(^)  The  old  tranflatiott  feemi  fasrt  to     ibbierlstld  SMjr  W  citktr  fWrf  W  mOrn 
\t  pretprabicy  vif«  tljt  y  for  #iil*  ^iaf     mm* 
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••  the  vr?.P^,  and  the  forfeitures  of  chattels,  which  pertain  to  him  in 
•*  the  cafes  above-named ;  and  that  writs  of  /are  facias  he  granted 
^  in  fnch  cafe  againd  the  land- tenants  without  other  original,  and 
**  ivithout  allowing  any  prote(5lion  in  the  faid  fuit ;  and  that  of  die 
^  lands,  which  be  hi  the  king's  hands,  writs  be  granted  to  die  flierifis 
'^  of  the  counties,  where  the  lands  bCi  to  deliver  them  out  of  Ac 
•*  king's  hands  without  delay.'* 

The  fevcral  high  treafons  hereby  Glared  are  thefe; 

1.  The  compaffing  of  the  death  of  the  king,  queen,  or  prince,  and 
declaring  the  fame  by  an  overt-ad. 

2.  The  violation  or  carnal  knowledge  of  the  king's  confort,  Ae 
king^s  eldeft  daughter  unmarried,  or  the  prince's  wife. 

3.  The  levying  of  war  againft  the  king. 

4.  The  adhering  to  the  king's  enemies  within  die  land  or  widioM^ 
and  declaring  the  fame  by  fome  overt-aA. 

5.  The  counterfeiting  of  the  great  feal  or  privy  feai. 

€.  The  counterfeiting  of  the  king's  coin,  or«hringing  conoterfeft 
coin  into  this  realm. 

7.  The  killing  of  the  chancellor,  treafurer,  juftices  of  die  one 
1>ench  or  the  other,  juftices  in  eyre,  juftices  of  affife,  juilieer  of  tytn 
and  terminer  in  their  places  doing  dieiro£5ces»  ' 

I.  Hawki  P.  C.  34,  &c« 


CHAP    XIII. 

ft 

Tuuciifig  high  treafon  in  compafling  the  death  of  the  king,  queen^  cir 

prince. 

THE  firft  article  of  high  treafon  declared  by  the  flatute  of  25  E. 
3.  is  this,  and  In  thefe  words  : 
"  iVhena'tnan  doth  compafs   cr  imagine  the  death  of  our  krdth^ 
**  it/wf ,  or  of  our  lady  the  queen^  or  of  their  eldeft  fan  and  heir^ 
.     ^      Upon  this  diviiion  there  will  be  thefe  conGderMions. 

J.  What  (hall  be  faid  a  man  that  compajfeth. 

II.  What  (hall  be  faid  die  king^  queen^  or  their  eldeft  fon^ 

III.  Wh^t  ihall  be  (aid  a  cempajfing  or  imagining  of  any  of  tifir 
detfthi* 

VI.  What 
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TV.  What  fliAll  be  evidence,  or  an  wert^mH  to  prove  fudi  um- 
gining. 

V.  The  ibrm  of  an  indidment  of  compafling  the  deadi  of  die 
king,  queen,  or  prinee. 

L  What  (hall  be  faid  a  man  compajjtng^  fic^ 

The  general  learning  of  this  point  in  relation  to  natural,  accidental^ 
or  civil  incapacities  hath  been  at  large  handled  in  the  former  chapters; 
but  diere  is  fomething  peculiar  to  the  cafe  of  high  treafon,  which  is 
confiderable  in  diis  divifion. 

If  an  alien  army  comes  into  England^  and  here  compals  the  deadi 
of  the  kbgy  queen,  or  prince,  this  is  a  man  compaffing  within  this 
law  ;  for,  tho  he  be  the  natural  fubjedl  of  another  princci  yet  during 
his  refidence  here  he  owes  a  local  aliigeance  to  the  king  of  England^ 
and  tho  the  indiSment  (hall  not  Ayle  him  naturalis  fubditus^  nor  fiyk 
the  king  naturalem  dominuntj  yet  it  (hall  run  proditori}  ti  contra  lige^ 
anti4ffvuf  debitum.  Co.  P.  C  p,  b.  7  Rep.  Calvin^s  cafe  faj.  Djer 
144. 

If  an  alien  amy  fubjef):  of  another  prince  comet)  into  this  kingdom 
and  here  fettles  his  abode,  and  afterwards  war  is  proclaimed  between 
the  two  kings,  and  yet  the  alien  continues  here  and  takes  the  benefit 
of  the  king*s  laws  and  protedlion,  and  yet  compafles  the  death  of  the 
king,  this  IS  a  roan  compaffing  within  this  law ;  for,  tho  he  be  the  na«* 
toral  fubjeA  of  another  prince,  he  fliall  be  dealt  with  as  an  Englijk 
fubje£l  in  this  cafe,  unlefs  he  firft  openly  remove  himfelf  fi'om  the 
king's  protedlion  by  paffing  to  the  other  pni>ce,  or  by  a  public  renun- 
ciation of  the  king  of  England^ s  prote^on,  which  hadi  fome  analogy 
with  that,  which  they  call  dtffidaiio^  or  defiance. 

1^  the  fame  law  I  take  to  be,  if  the  fubjed  of  a  foreign   .      • 
prince  in  war  with  ours  come  into  England  and  here  trade  ani  ^^"^^ 
inhabit  either  as  a  merchant,  dweller,  or  fojourner,  if  fucfaaperfoncom- 
pafs  the  death  of  the  king,  he  may  be  deak  with  as  a  traitor,  becaufe  he 
comes  not  hither  as  an  enemy,  or  by  way  of  hoftiUty,  but  partakes 
of  the  king's  protedion :  with  this  a|^ees  tho  C&fe  of  Stepham  Far*  , 
rata  di  Gama^  and  Emanuel  Lfwes  Tinocot  PortngueT^  bom,  and 
then  f-  bjecb  to  the  kipg  of  Spain^  between  whom  and  the  queen  of 
England  ihcTc  was  then  open  war,  who  were  indided  and  attaint  <^f 
Ugh  treafon  for  confpiring  with  Drt  Lopez  to  poifon  the  quecQ  (bj. 
37  EJix.  Ca!vin*%  cafe*  7  Co.  Rip.  p.  «. 

And 
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.  Andy  dio  chey  came  hidier  with  the  queen's  pn>Cedion»  it  altera 
act  the  cafe,  for  every  foreigner  living  publicly  and  trading  here  is 
voder  die  king's  prote^on :  and  this  appears  by  the  fiatute  of  Magna 
Charta^  cap.  30.  ^'  Etji  dejint  terra  contra  nos  guerrina^  U  udes  inve^ 
^  mantur  in  terra  mjira  in  principio  guerre,  attackientur  Jine  iamn9 
**  corporumfuorumvelrerumj  dontcfciatifr  anohisvel  a  capitali  jufii^ 
^  ciaria  noftro^  quomoiU  mercatores  terrtc  nojira  traffcntur^  qui  tunc  in^ 
••  vemantur  in  terri  ilia  centra  nos  guerriA ;  fcf  J!  noftri  Jaivi  Jint  itip 
*•  alii  falvi  Jint  in  terra  nojlra^ 

The  ftatute  fpeaks  indeed  of  mercatores^  but  under  that  name  all 
foreigners  living  or  trading  here  are  comprlfed. 

And  therefore  in  ancient  times  before  the  fubje^  of  foreign  princes 
in  hoAility  redding  here  were  dealt  with  as  enemies,  a  proclamation 
iflued  for  their  avoidance  out  of  the  kingdom ;  and  in  default  of  their 
avoidance  within  the  time  limited  by  fuch  proclamation  they  loft  the 
benefit  of  the  king's  prote£tion. 

And  after  fuch  proclamation,  yet  upon  caution  g4ven  fometimes  \j 
jnainprife  Je  fe  bene  gerendo^  fometimes  by  oaths  of  fidelity  to  the 
king,  they  had  fometimes  fpecial,  and  oftentimes  general  protei^ons^ 
notwithftanding  fuch  hoftility.  Rot.Vafcon.  18  £.  2.  21,.  24.  Pat. 
14  //I  6.  part.  2.  m.  34,  35. 

The  ftatute  of  the  Staple  (c)^  cap.  17.  hath  made  provifion  for 
merchant  ftrangers,  in  cafe  war  (hall  happen  between  their  prince  and 
the  king  of  England^  viz.  that  they  ihall  have  convenient  warning  by 

P     -    forty  days  by  proclamation  to  avoid  the  realm ;  and  if  they 

1-"^ J  cannot  do  it  by  that  time  by  reafon  of  fome  accident»  they 
ihall  have  forty  days  more,  and  m  the  mean  time  liberty  to  fell  their 
merchandizes:  during  thefe  eighty  days  they  have  the  king's  protee- 
tiun,  and  if  they  do  any  treafonable  a6l  above-mentioned,  they  ihall 
be  indided  of  treafon,  notwithftanding  the  hoftility  between  their 
fovereign  and!  the  king  of  England ;  but  it  feems,  that  if  he  remain 
here  in  a  way  of  trade  after  proclamation  fo  made,  and  the  time  of 
his  demurrage  allowed  by  this  atS,  he  may  be  dealt  with  as  an  alien 
enemy ;  but  yet  if  he  afiter  that  time  continues  in  his  way  of  trade  or 
living  as  before,  and  ihall  then  confpire  the  king's  death,  i^c*  die 
king  may  deal  with  him  as  an  alien  enemy  by  the  law  of  nations,  or 
as  a  traitor  by  the  law  of  the  land  ;  becaufe  defaHo  he  continues  M 
%  fubje<Slf  and  under  the  benefit  de  faito  of  the  king's  protedion. 

Tbereforo 
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Therefore  Ae  general  words  in  Ca.  P.  C.  page  5.  wherein  he  ftp*' 
pofech  an  alien  enemy  cannot  be  guilty  oftreafon,  botmvft  be  dealt 
wkh  "by  marrial  law;  are  to  be  taken  With  that  allay,  that  is  given  ii^ 
Calvin's  cafe,  f6l.  6.  b.  in.  thefe  words ;  **  But  if  an  ali/n  enemy  ccme 
**  t9  invade  Ms  reahn^  and  he  taken  in  war^  he  cannot  be  indiSled  ef 
^  treafen^  for  the  indiitment  cannot  conclude  contra  Hgeantlae  iiie  de* 
**  bitnoi :"  the  like  may  be  faid  of  fnch  as  are  fent  oter  merely  at 
fpies  by  a  foreign  [Prince  In  hoftility ;  but  an  alien  enemy  living  here' 
in  the  condition  of  an  inhabitant  or  trader  may  be  guilty  of  tredfon  at 
well  as  an  alien  amy^  for  he  doth  it  froditori^  and  treacheroufly^  and 
againft  the  obligation  that  lies  upon  him\  as  well  as  any  odiers,  to  h% 
tme  to  the  prince,  die  benefit  of  whofe  laws  and  protedion  heboid^ 
foloog  as  he  is  under  die  feme. 

But  yet  this  is  obfervable  upon  die  ftatute  of  Magna  Chwrta^  cap. 
90.  and  what  hath  been  before  (aid,  1  •  That  If  an  alien  enemy  comei 
into  £if;i!(i»£/ after  the  war  begun,  and  lives  here  under  the  king'^  pro« 
teOion  as  a  fubjed,  yet  if  he  prafiife  treafon  againft  die  king  during 
ibch  his  abode  here,  he  may  be  indi£led  of  high  treafon  contra  ligean^ 
iim  fum  dehiftan.    2i  Yel  fuch  an  alien,  coming  in  after  the  war  be^ 
gun  without  the  king's  licence  or  fafe-condud,  cannot  claim  ^     . 
die  privilege  idlo wed  by  the  ftatute  of  Magna  Ckarta^  cap*  ^^^^ 
So.  CO  thcrfe  diat  were  here  before  the  beginning  of  die  wan    2  Ct 
Jnft.  58. 3.  That  by  the  law  of  England  debts  and  goods  found  m 
diis  realm  belonging  to  alien  enemies  belong  to  the  king,  and  may  be 
{etaed  by  him.  19  £.  4.  6.  T  £•  4.  13.  and  therefore  in  debt  brought 
by  an  alien  enemy  it  is  a  good  plea  in  hzr  primd  facie,  that  the  perfon 
is  an  alien  bom  in  G.  in  partibus  tranfmarinis  fub  obedientia  Pbilippi 
regis  Hifpaniae  hojlss  &  inimici  domini regis;  fo  that,  tho  to fome  pur« 
poles  he  is  under  the  king's  protection,  fo  as  to  be  guilty  of  treafon* 
if  he  confpire  againft  die  king's  life,  yet  his  goods  arc  not  by  law 
privileged  6*001  confifcadon ;  and  the  reafon  is,  becaufe  he  might  &<« 
Ciiie  his  goods  by  puixrhafe  of  letters  patents  of  denization,  and  he  (halt 
not  take^away  the  kmg's  rights  by  his  negle6l  therein. 

Bat  then,  what  if  in  truth  our  merchants  have  liberty  of  reclaiming 
Aeir  goods  and  recovering  their  debts  in  the  hoftile  country  ?  May  die 
tfiercbant  plaindff  reply  with  diis-  claufe  of  the  ftatute  of  Magna 
CAeenai  Aat  <«  H^fiti  mtrcatores  falvi  funt  ibi,  fie.  r* 

I  anfwer,  he  cannot,  for  it  is  referved  to  another  kind  of  trial ;  fer 
die  words  aie  **  dmec  fciatmr  a  nobis  vel  a-capitali  jujiiciario  noJhrOf 

Vox*,  u  9  **  jpumUo 
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•*  quomodo  nurcatores  nojlri  iht  trafieniurJ*^  The  king  muft  be  afcer- 
tained  of  die  trutli  of  the  fadt,  ia  whofe  cognizance  it  heft  lies ;  and 
if  he  be  fatisfied,  that  our  merchants  are  permitted  to  recover  their 
debts  in  the  hoilile  kingdom  without  impediment  or  Gonfifcation,  this 
is  to  be  notified  and  declared  by  fome  proclamation,  or  inftrument 
under  the  great  feal  declaring  the  fa6t,  and  allowing  them  to  profecute 
{f>T  their  debts  herie ;  and  then,  by  virtue  of  diis  (latute  or  public  dc^ 
claratioU)  the  merchant  alien  plaindff  may  reply  with  this  fpecial  mat- 
ter in  maintenance  of  his  ad^ion. 

Here  fomewhat  may  be  of  ufe  to  be  faid  touching  treafons  by  emr 
bafladors  of  foreign  princes^  wherein  altho  fometimes  reafon  of  ilate 
and  the  common  interell  of  princes  do  dtfa^o  govern  in  thefe  cafes^ 

r  tr\   y^^  it  will  not  be  amifs  to  coniider  die  opinions  and  praflices 

*-"  J  of  former  times  in  relation  to  Jiis  matter. 
.  Firji^  If  an  Englijhnan  born,  tho  he  never  took  the  oath 
^f  alUgeance,  becomes  a  fworn  fubje£b  to  a  foreign  prince,  and 
is  employed  by  him  into  England  as  his  ntinifler,  agent,  or  embaf- 
fador,  and  here  confpires  againft  the  king's  life,  he  fliall  be  indi£led 
and  tried  for  treafon,  as  another  fubjedl  ihould  be  ;  and  the  reafon  is^ 
becaufe  no  man  can  ihake  off  his  country  wherein  he  was  born,  nor 
abjure  his  native  foil  or  prince  at  his  pleafure.  This  was  the  cafe  of 
Dr.  Storj^  who  had  fworn  alligeance  to  the  crown  of  Spain^  and  was 
}iere  condemned  and  executed  for  treafon.  Vide  Camdenh  Eiiz.  14 
f.EiiZ.ieS  C^J. 

Secondly^  But  if  a  foreigner  being  the  agent,  minider,  or  embaf- 
fador  of  a  foreign  prince  either  in  amity  or  enmity  with  the  king  of' 
finglfifidcotnc  over  with  or  without  the  king's  fafe-condudt,  and  here 
confpire  againft  the  life  of  the  king,  or  to  raife  rebellion  or  war 
againft  him,  fome  have  been  of  opinion,  that  he  may  be  indited  of 
treafon ;  but  by  the  civilians  he  cannot,  becaufe  he  came  in  as  a  fo* 
reiga  embaflador  reprefenting  the  perfon  of  his  prince,  and  therefore 
is  not  to  befo  dealt  with  in  fuch  cafe,  but  by  the  law  of  nations  may 
be  dealt  with  as  an  enemy,  not  as  a  traitor ;  and  tho  he  have  the  pro« 
te^ion  and  fafe-condu£t  of  the  king  of  Englandy  yet  it  Is  imdcr  s 
fpeeial  capacity,  and  for  a  fpedal  end»  namely,  as  a  foreign  agefit| 
but  if  he  be  criminally  proceeded  againft,  it  muft  be  as  an  enemy,  by  iba 
law  of  war  or  nations,  and  not  as  a  traitor ;  but  how  £ir  and  in  wbai 

{i)  Xnglifi  fiHl, 

■  •  aXot 

•V 
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^les  he  may  be  dealt  with  as  an  enemy,  remains  to  be  fardier  ct>ki« 
fidered.     Camdtn^  Elix.  fub  anno  ibl\*p.  \M. 

Thirdly^  therefore  thofe,  that  are  mod  (lri£^  after  the  rights  land 
privileges  of  embafladors,  yet  feem  to  agree,  that  if  he  do  not  only 
confpire  the  death  of  the  king  or  the  railing  a  rebellion  againft  hiin« 
btit  adiually  attempt  fuch  an  a£l,  as  aSually  or  interpretatively  is  a 
confummation  thereof,  tho  poffibly  the  full  tCeSt  thereof  do  *.      ^ 
not  cnfue,  yet  he  may  be  deak  withal  as  an  enemy,  and  *•"'  •■ 
by  the  law  of  nations  he  may  be  put  to  death,  as  if  he  fliould  ftab 
or  poifon  the  prince,  and  yet  doth  not  kill  him,  or  raife  an  a<Sual  re* 
bellious  army,  or  ihould  levy  an  adhial  war  againft  the  prince  to 
whom  he  was  fent,  and  in  that  prince's  country,  as  Fabius  (e)  the 
Rwn^n  embaiTador  to  die  Gauls^  by  challenging  and  fighting  with 
thecljdivpion.of  the  Gauls  \  Plutarch  in  vita  Numa^  the  prince,  to 
-^o^^he  i&fent,  may,  without  confulting  the  prince  that  fends  him 
^jjl^^jdeathrvpon  fuch  an  embaiTador  by  the  law  of  nations,  as  an  • 
enemy :    "  Confummata  autem  funt^  que  eoufque  produ^a  funt^  quo 
"  product  abhominibusfoUnt^  ^  qua  delinquendi  fitum  Jiatuert  Jolimus. 
•*  Vldi  Albmcus  Gemilist  Lib.  II.  cap.  2.  de  legation! bus,*' 

Fourtiljf  But  in  cafe  of  a  bare  confpiracy  againft  the  life  of  the 
king,  or  a  confpiracy  of  a  rebellion  or  change  of  government,  nova- 
rum  rerum  molimina^  there  is  great  diverfity  of  opinions  among  learned 
men,  how  far  the  privilege  of  an  embaiTador  exempts  him  from  penal 
proiecution  as  an  enemy  for  fucli  confpiracies  or  inconfummate  at- 
lempts,  that  do  not  proceed  farther  than  the  machinarion,  folicitation, 
or  confpiracy. 

.  Upon  an  attempt  of  diis  nature  by  the  biihop  of  Roffi^  agent  and 
fmbaiTador  of  the  queen  of  Scots ^  14  Eliz,  the  queftioa  was  pro« 
pounded  to  Lcwcs,  Dale^  Drury^  Aubry^  and  Joms^  dodors  of 
law,  viz* 

.  '*  Whether  an  embaflador,  who  ftirreth  up  rebellion  againft  the 
V  prince  to  whom  he  is  fent,  ihould  enjoy  the  privileges  of  an  em* 
^  baflador,  and  not  be  liable  to  the  puniihments  of  an  enemy  2" 

They  anfwered,  that  fuch  an  embaflador  hath  by  the  law  of  na« 
tiontf  and  by  the  civil  law  of  the  Romans^  forfeited  all  die  privileges 
of  ao  embafladort  and  is  liable  to  puniOiment.  See  the  reft  of  the 
lefolutions  touching  this  matter  Camden's  Eliz.fubanno  1571./^  164, 
l66.AiiHdem  p*  ilO. 

G  %  Hereupon 
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Hereupon  be  was  committed  to  the  Tower,  but  yet  no  criminal 
procels  againft  him  as  an  enemy. 
^^^  I  And  Afemd^za  the  Spanlfi  embaflador,  who  here  in  JEjij* 
^^^  /ciii/foftcred  and  encouraged  treafon,  was  not  dealt  with  ac- 
cording to  the  ntmoft  iarerity,  chat  poffibly  in  foch  cafes  mi^t  be 
mkA^  but  was  only  fent  away,  fmb  anm  21  Eliz.  Camd€n*%  Etiz  /• 
296.  Hie  lotd  VJmbefpuu  aifo,  the  French  embaflador,  that  con« 
ipired  die  queen's  death,  was  not  proceeded  againft  criminally,  but 
on}y  reproved  by  BmrghUy^  amd  advifed  to  be  more  careful  for  the  fu- 
ture.   CamJetftEli%.fui  amto  1587.^.  SIS,  379. 

And  upon  thefe  and  fome  andent  inilances  among  the  Rwiam  zoA 
CartAagimans  learned  men  have  been  of  opinion,  that  an  embaflador 
is  not  to  be  puniflied  as  an  enemy  for  traitorous  confpiracy  againft  tbc 
prince,  to  whom  he  is  fent»  but  is  only  to  be  remitted  to  the  prince 
that  fent  him.  u/liericus  Genttlis  de  Legationibusj  Lib.  11.  cap.  18. 
« Graiius  de  yore  Belli f  Lib.  11.  cap*  18.  (f)  i?dio  gives  thefe  two  in* 
fiances  in  confirmation  thereof. 

Hie  truth  is,  die  builnefs  of  embafiadors  is  rather  managed  accord* 
ing  to  rules  of  prudence,  and  mutual  concerns  and  temperaments 
among  princes,  where  poffibly  a  fevere  conftruSion  of  an  embafla- 
dor's  a£tions,  and  profecuttons  of  them  by  one  prince  may  at  another 
time  return  to  the  like  dtfadvantage  of  his  own  agents  and  cmbafla^ 
'  dor's;  and  therefore  they  are  rather  temperaments  meafured  by  po« 
litic  prudence  and  indulgence,  dian  according  to  the  ftrid  rules  of  m* 
(on  and  juftice ;  for  furely  confpiracies  of  this  kind  by  embafladora 
are  contrary  to  the  truft  of  their  employments,  and  maybe  deftmdtiTe 
to  the  ftate  whereunto  they  are  fent,  and  according  to  true  mea« 
fures  of  juftice  deferve  io  be  puni(hedy  as  z&s  of  enmity,  hofttlityt 
and  treachery  by  private  perfons. 

And  altho  of  all  hands  it  is  admitted,  that  the  prince,  to  whom  dM 
embaflador  is  fent,  is  the  judge  of  the  mifcarriage  of  fuch  foreigs 
embafliidor  without  any  application  to  the  maftcr  from  whom  h^  is 
fent,  and  without  any  aftual  dedidon  or  giving  him  up  to  the  judg-^ 
ment  of  the  law;  yet  they  affign  thiia  reafon  of  the  difleience 
between  a  bare  confpiracy  or  machination  againft  the  prince,  and  anio* 
|.  ..  tual  attempt  of  treafon,  whether  againft  his  perfon  or  govern* 
iyyi  itient,  which  hath  attained  as  great  a  confummadon  as  fndl 
embaflador  is  able  to  efi^£b,  as  procuring  die  wounding  of  die  prinoe( 
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or  an  mdiml  attempt  to  poifon  him,  tho  death  enfue  not,  or  aa  adnal 
ratfing  of  a  rebdiiolu  army  agatnft  him ;  becaufe  in  thefe  latter  the 
miTchief  is  confummate,  as  far  as  the  embafiador  could  tBA  it,  and 
fe  prohibited  not  only  liy  the  civil  and  municipal  laws,  but  by  the  lawtf 
of  naCions ;  but  inconfummate  machinations*,  accord  to  their  opi* 
nions,  are  raifed  to  the  crimen  lafa  majeftatu  by  civil  or  municipal 
bws  or  conftitutions ;  and  they  Chink  it  too  hard,  that  an  embaflador  or 
foreign  agent,  who  doth  fuftimn  pirfonam  principiu  fliotdd  be  oh- 
aoxioua  to  a  capital  punUhment  for  bare  machination  or  conipiracyy 
which  is  a  fecret  thing  and  of  great  latitude ;  but  this,  as  I  have  (aid, 
is  rather  a  prudential  and  poUtk  confideration,  and  not  according  to 
the  (knSt  meaSwtof  juftice. 

But  now,  altho  it  (bouM  be  adout^ed  that  a^foreign  emtiaffiidor  com* 
flQitting  a  confummate  treafon  is  not  to  be  proceeded  againft  as  a  trai* 
tor,  but  as  an  enemy ;  yet  if  he  or  his  aflbciates  commit  any  other 
capital  ofienfe,  as  rape,  murder,  theft,  they  maybe  indited  ahd  pro* 
cecded  againll  by  indliflment  in  an  ordinary  courfe  of  juftice,  as  other 
aliens  committing  like  oflFenfes ;  £oy  tho  thofe  indi£bments  run  contra 
fsccm  regis^  yet  they  run  not  contra  ligcanti^Jiue  debitum  \  and  there- 
fere,  when  in  the  late  troubles  the  brother  and  fervants  of  the  Portu* 
gal  embafiador  committed  a  murder  in  the  Exchange  (g)^  they  were 
tried  andconvided  by  a  fpecial  commiffion  of  oyer  and  terminer  di- 
redled  to  two  judges  of  the  common  law,  fome  civilians,  and  fome 
gentlemen,  to  proceed  according  to  the  ordinary  courfe,  fecundum 
legem  df  confuetuJinem  regni  Anglic,  whereupon  (bme  of  them  were 
conviA  by  jury,  and  had  judgment ;  and,  as  I  remember,  fome  of 
Aem  were  executed  (h).  And  yet  many  civilians  (i)  allow  p  ^ 
the  fiune  privilege  to  the  comlta  legati^  as  to  die  embafiador  '*  ^ 
himfelf. 

And  the  difference  between  proceeding  agunft  an  alien  (whether* 
embafiador  or  other)  in  cafes  of  felony  and  treafon,  is  well  iliuftrated 
by  the  book  of  40  jflT  2^-  where  a  Norman  captain  of  a  (hip  with 
ihe  help  of  EngHJh  mariners  committed  robbery  and  piracy  upon  the 
narrow  feas ;  the  EngUJk  pirates  were  conviA  and  attaint  of  trea» 

fjf)  The  New  EMtk§Mgt  in  the  Strand*  bUl^  ftily  io»  i6r4t  the  fhrne  day  the  cm» 

(p)  Don  FautsUom  Sa^  the  emba(!ador'«  bai&dor  figned  the  peace  between  MngUnd 

blather^  vraa  coDdemiied  to  die  for  it :  he  and  Poriugai. 

had  like  to  have  prevented  his  execution  (ij  Dig.  Lih*  XLVIII.  ik.  6.  sJ  Itgi 

hy  making  his  ercapeout  of  Nrw^ate ;  but  Jul.  de  vt  fublica^  L  7,  GroU  ie  jwr.  B^ 

hawaa  retakes,  and  beheaded  on  Tk^f.  Ub*  II.  ri^.  i8.  \>  $• 

G3  fon 
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fen  (k)f  but  the  Norman  captain  was  attaint  of  felony,  but  not  of 
treafon,  becaufe  it  could  not  be  faid  contra  Hgeantiafua^  dibitum. 

The  queen  confort  -the  wife  of  the  king,  or  the  huftand  of  the 
queen  regent,  compafling  the  death  of  the  king  her  huibandprthe 
queen  regent  his  wife,  are  perfons  compafling  within  this  aft.  Coi 
»  •  Gt  p»  8« 

II.  As  to  die  fecond  inquiry,  what  fliallbe  faid  «  king^  ^een^  of 
tiar  eldefi'/an^  .within  this  law.  .       * 

1.  The  words  our  lord  the  king^  i^c,  extend  to  b]»  fucceflor,  at 
well  as  to  him  fl). 

1 .  Becaufe  it  is  a  declarative  law. 

2.  Becaufe  ufually  ads  of  parliament  fpeaking  thus  generally,  and 
not  confining  it  to  the  perfon  of  that  king,  when  the  law  pafied,  in^' 
chidt  hlsfuccejjor  ;  dierefore  die  ftatute  of  8  H*S>  cap.  11.  23  Hcn^ 
8.  for  Brewers.  27  H.  8.  cAp.  24.  that  were  limited  to  continue 
during  the  pleafure  of  our  lord  the  king,  fmjf  continued  after  that 
king's  death:  MicA.  33  bf  39  Eiiz.  Cro.  Eliz.  513.  YjqtA  BarcU^s 
cafe.  The  fiatute  of  11  H.  7.  r.  1.  of  aiding  our  lord  the  king  m  hit 
wars  extends  to  die  fuccejTor  (n).     Hill.  10  Jae.  12  Co.  Rtf.  \09% 

r        -.  ^/.  2J  Eliz.  Moore  176.  Coke  Llit.  9.  b.  (o).  But  the  ftatuti 
*■  of  34  y  35  H.  8.  cap.  26.  giving  power  to  our  faid  lord  thq 

king  to  alter  the  laws  of  fValts,  died  with  him  fpj ;  yet  in  majorem 
eautelam  it  was  fpecially  repealed  by  the  ftatute  of  21  Jac.  cap.  iO. 

(k)  For  before  the  25  £.  3.  niracy  wu  that  the  zEt  fpeaki  only  oFthe  king  geoe- 

pctU  trcafon.  Co.  P.  C.  113.  ana  tho'  this  rally,  and  not  of  hU  fucccflbrs  :  the  chief 

cafe  be  quoted  in    the  40.  £»  3.  yet  it  juftices,  chief  baron,  attorney  and   follw 

inud  be  intended  to  have  happened  before  citor   ^eneial  were  of  opinion,  th^t  th^ 

the  ftatute  of  25  EJ.  3.  becaufe  piracy,  not  word  Ming  imported  his  politic  capacity^ 

being  enumerated  therein  among  the  fpe-  which  never  dies ;    and  therefore    being 

ciea  ot  treafon,   has  aever  been  counted  fpoke  indefinitely,  extended  in  Uw  to  all 

trcafon  (ince  that  ftatute.  Co,  P.  C.  8.  his  fucceftbrs,  and  was  fo  expounded  by 

flj  y'tde  Co.  P.  C.  p.  6.  an  Jrj/h  ad  in  the  3  €sf  4  Phii,  6f  Mar.  is 

(m)  Of  thefe  ftatutes  the  ftrft  only  is  fo  Co.  Rep,  109. 

limited;  but  the  23  H.  8.  £^.  4.  fiS.  c»  (0)  The  cafe  in  AfMr«  relates  to  fiittitea 

24.  and  If  Hen,  8.  cap,  94.  Jeff,  10.  only  during  tbtpUtfure  of  the  £ing  ?  the   wordt 

name  the  king  without  the  addition  of  his  are,  •<  jyalmejlrf  moved,  a  queftion,  whe^ 

heirs  and  fuccejforu  10  H.  7.  7.  b,  it  is  faid  <*  ther  the  demife  of  the  king  determinet 

by  Kebli  with  relation  to  9.  H.  6.  cap.  2.  *'  a  ilatute  limited  to  continue  during  the 

and  not  denied  by  the  court,  that  where  a  '<  king's  pleafure,  and  the  whqle  cotut 

ftatute  limits  to  continue  fo  long  as  it  Jbail  **  agreed  that  the  demife  of  the  king  dfcter- 

fleaja ourJard  the  kiag,  it  continues  in  force,  •<  mines  his  will."                                        ' 

if  BO  proclamation  be  made  to  the  contrary  (pj  The  words  of  that  ftatute,  ^.   119^ 

in  the  timet  of  that  king  or  of  any  of  his  are,  ^^That  the  king's  mofi  royal  majefy  fiaU 

fuccellors.  *'  and  may^  &c.  at  to  his  mofi  excellent  vtij* 

(n)  This  ftatnte  comes  not  up  to  the  *'  dom  and  dijcrethn  Jhall  be  thought  coame^ 

point,  becaufe,  the  words  of  it  are  not,  ««  nienti  and  aHo  to  mak^  lenvst  %c.at  hii 

9ar  lird  the  klngf  but,  the  king  and  fovereiga  «•  majcfiy*%  pie  Jure"     It  was  rcfolved  by 

iord  of  thie  land  for  the  time  being.   Our  au-  the  juftices,  Hil.  5.  ydc,    12  Co.  Rep.  48* 

Uior  feeros  to  have  intended  the  Jrijh  fta*  that  this  was  a  temporary  power,  anid  con* 

lute  of  zo  H.  7.  called  Poyning't  a£l,  upon  fined  to  the  perfon  of  kmg  Henty  VIIU 

tvhich  ad  a  doubt  was  conceived,  whether  Vidt  Plo%tdcn  176.  b.  f^e»J^fi  a, 

it  extended  to  the  fucceftbri  of  H,  7*  for  a*  Thf 
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2.  The  beir  of  tbe  king  is  a  king  within  this  ad  the  next  mOmeiH 
after  the  death  of  his  anceftor,  and  commenceth  his  l-eign  the  fanse 
day  the  anceftor  dies ;  and  therefore  the  compaffing  his  death  before 
coronation,  yea  before  proclainacion  of  him,  is  a  compafling  of  thd 
king's  death,  for  -he  is  a  king  prefentiy  upon  the  anceilor's  death ;  and 
the  prochunatioA  or  coronation  are  but  honourable  cei^monies 
CqJ  for  the  farther  notification  thereof:  rcfdved  1  Jac.  in  the  cafe  of 
/Fai/on  and  Cltri.  Co.  P.  C.  p.  7. 

3.  Tlie  queen  regentt  as  were  queen  Afafy  and  queen  Elizabeth j  ia 
X  king  within  this  zGt  (r), 

4.  A  king  de  foQ^  but  not  dijwre  (fj^  fuch  as  were  H.  4.  H.  5. 
\  €.  R*  3*  H*  7.  being  in  the  adlttaf  poiTeffion  elf  the  crown  is  a 

G4  king 


•  /fj  The  coronal  km  is  fomethios  more 
tian  only  an  honoarablc  MrcmoBy,  for  it 
ifta  folcnui  cog;agC{DCDt  to  gOTcna  according 
to  Jawy  which  was  always  required  by  the 
ancicnc  -conaitation  of  the  kingaom. 
Mrmipt9n  fpeaking  of  the  coronation  of  ff^^ 
X.  lays,  the  archbilhop  of  Tnrk  performed 
tbe  office.  Jpfum^tu  Golielmam  regcm  ad 
jmrm  tetUfim  Anglicanv  tuemds  & '  ctijerm 
mmnda^  populmmque  fustm  rtdt  rtgtndum^  c^ 
hgit  reSas  fiauttndum  Jaeramenn  folemnittr 
Md/irimxis  i  »nd  Brmii*  Lih,  III.  <«/.  9. 
fays,  that  the  king  of  England  debit  in  coro» 
IMknefus  in  nomine  JefHChrtfii  frafiif  U^ 
trmnMHt^  b^c  mm  fr^mitUrg  potuU  Jibi  Jub" 
^ir»,  &tf.  Scealfo  i  fV.  6sf  M,  cap.  6. 

(r)  Vidt  Co.r.C.  p  7.  This  appears  by 
the  declarative  law  in  favour  of  queen 
J#My   1.  Mar.  tap,  \*fejf.  3. 

(J)  Tbis  dittinaion,  vhrhich  with  refpeft 
Id  the  kingly.  olHce  was  never  known  in 
•or  iaw  bdfore  theftatute  of  1  £.  4  fcems 
10  have  been  putpofcly  invented  to  ferve 
the  tarn  of' the  hoa£aof  TQrk\  nor  do  I 
find  any  fuch  diftintiioo  ever  mentioned  or 
fttppOMd  in  any  of  our  ancient  law-books, 
Cave  only  in  Bagot^t  cafe,  9  E.  4.  i,  b. 
cited  by  ovr  author,  p,  6r.  for  the  doubt 
conceived  by  Marihmm^  4  £.  4.  4:;.  n.  con^ 
ecming  the  authority  of  coroners  chofen  in 
the  time  of  ff.  6.  was  not  founded  (as  fome 
hat«  fnppofed)  on  H.  $,  being  only  king 
ir  f0ff9f  but  on  another  point,  vim,  whe- 
ther the  demife  of  the  crown  did  not  de- 
tcrmine  thepower  of  coroners,  as  it  does 
the  commiflions  of  judges  and  other  com« 
ntffioacrs ;  and  as  to  Bagoft  cafe,  if  care« 
fully  coniidefed,  it  will  but  little  ferve  the 
piurpofe  of  fuch  a  diftinftton,  for  theprin* 
cipai  point  in  that  cafe  was  concerning 
the  validity  of  letters  patent  of  denization 
giaotedto  ^ii^  by  H.  6.  whether  they  were 
Widby theadof  s  £.4.  i^tldctb  intb« 


•i 

«« 
«< 


pleadings ;  this  pomt  wa«  not^rgned  by  the 
judges,  but  by  the  ierjeams  and  appren* 
tices,  9  E,  4.  t.  0.  it  will  therefore  be  ne« 
ccflary  to  dmingoifli  the  difcourfe  of  thii 
counfel  from  the  refolution  of  the  cour". 

Bag^*M  counfel  aflcrtcd,  **  That  ail  ju* 
'*  dicial  a£U  relating  to  royal  jurifdi£lion, 
"  which  were  not  m  diminution  of  ih« 
crown,  tho  done  by  an  ufurper,  would 
neverthelefs  bind  the  king  dtjure  upon 
his  regrefsy  that  H,  t,  w»s  not  merely 
an  ofurper,  the  crown  having  been  en* 
tailed  on  him  by  parliament,  that  Bagot*w 
**  denization  was  an  advantage  to  the 
**  prince  on  the  throne,  for  the  more  fub* 
**  jeds  he  had,  the  better  it  was  for  him ; 
**  and  they  likened  it  to  the  cafe  of  rcco* 
^*  verics  fullered  in  a  court-baron,  while  the 
^  diifeifor  was  in  poflcflion,  which  wouJd 
"  continue  in  force  notwithftaoding  tl* 
*♦  re-entry  of  the  difleifcc." 

This  was  all  that  could  be  expe£bd  (or 
them  to  fay,  confidering  that  E*  4.  waa 
then  on  the  throne,  and  they  were  obliged 
to  admit,  that  grants  of  the  regal  revenue 
made  by  H.  6.  were  void  againil  E,  4.  be« 
caufe  the  ad)  of  parliament  of  E,  4.  Which 
declared  H,  4.  //.  5.  and  H»  6«  ufurpcrsy 
vefted  in  JS.  4.  ali  Jueh  Manors ^  tajiln%  ho* 
Horsf  libtrtUs,  francfujes^  rtverfionit  rtm*i»* 
dtrty  ice.  andaii  bereiitamintswub  their  op* 
purtenaneeSf  whatfoever  they  were,  in  £ng« 
land,  Wales,  tfird  Ireland,  «ii^  m  Calais, «« 
ktng  Richard  J  J.  had  on  tbefcoft  of  St,  Mat- 
thew tbe  twenty-tbird  year  of  hi  reign  in 
right  of  tbe  crown  of  England  and  lorifi»P 
of  Ireland :  all  melne  grants  thereiort:  of. 
inch  Bunors,  &e»  were  by  this  ack  indif* 
putably  defeated. 

The  counfel  on  the  other  (ide  objected, 
^  That  the  letters  patent  of  demaatkm 
**  were  void,  for  that  the  king  ought  not 
•4  to  bt  iQ  a  woife  conditiiui  than  a  cbna^ 

**  inon 
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^i^^  withm  diit  ad,  fo  that  oompaffing  his  death  Is  treafon  within  thit 
.  -  law  i  and  therefore  the  4  £  4.  20.  a.  (t)^  a  perfon  that  com- 
L  ^->  pafled  the  death«of  H.  6  was  attaintied  for  that  treafon  in  the 
1m»  of  the  rightful  king }  but  had  it  been  an  ad  of  hoftility  in  ai&(U 
aiKC  of  the  rightful  heir  of  the  crown  (*),  which  afterwards  oh* 
tained»  this  had  not  been  treafon,  but  icMverfo  chofe  that  aiBfted  die 
vfurper,  tho  inadu^d  poilefi^on  of  the  crown,  have  fuffered  as  trai^ 


M 
M 
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mmi  perfon;  snd  that  it  a  common 
perfon  were  diaeifcd  and  re«entredt '  hit 
re-entry  Woald  defeat  aJl  mefhe  afts ; 
and  that  therefore  K,  a.  being  in  by  de- 
cent from  king  Rifb^rd^  and  thia^aft 
being  bat  an  aArmance  of  the  common 
law,  hit  regreff  Wbuld  avoid  »i|  i£b 
done  by  the  afurper»  for  which  reafon 
provifion  waa  made  in  that  aft  for 
gianta  of  wards,  licencca  of  mortmains* 
charters  of  jpardoo,  and  }odicial  afts, 
but  no  proviiion  waa  made  for  grants  of 
denization ;  that  the  patent  in  contro- 
vcrfy  waa  to  the  diiadvaotage  of  the 
king,  fince  it  was  not  reafonable,  that 
foch  an  alien  flionld  be  made  his  fubjeft 
agatnft  Wa  will,  for  by  the  fame  reafon 
H.  6.  might  have  made  twenty  thouland 
Frtmtbmtu  denisens ;  that  if  a  leasue  wu 
made  between  H.  6.  and  another  liinc^  it 
would  not  bind  E.  4.  and  yet  luch 
<*  league  ia  intended  for  the  advantage 
*'  of  uie  realm  \  that  an  exemption  granted 
**  by  H,  6.  from  being  pot  upon  juries  in 
**  aflifcs,  6fr.  would  now  be  void.*' 

Here  BiOimg  the  chief  jnftice  interpofcd 
and  faid,  1 4I9  ut  agrtt  t9  thisi  he  added* 
*  It pert^m  Ue9tryln9g iy nafrn 9/hu office 
••  h  doiufiet  andgraiff  JH^*^*  '"  exteutirg 
*>  l£#  «9wi,  &€•  ami  gract  in  graiuing 
*'  fordom  h  fekni^  and  [uch  legitimation  ms 
«  ihtM  it^'-'Tthftrtm  fcemed  at  firft  to 
think  that  the  denization  was  void,  not 
Wcanlc  the  refp^  of  E.  4.  avoided  all 
nefoeaAa  done  by  H.'6.  but  becaufe  the 
ad  of  1  JIT,  4.  refumed  all  libertiet  and  f  ran* 
chifes,  and  denization  being  a  tiherty  was 
therefore  refumed. 

The  caofe  was  adjourned,  during  which 
tifne  it  was  abated  by  the  death  of  Swiieum 
dm  one  of  the  plaintiffs ;  a  new  aflife  waa 
bnmght  by  Bagoi,  and  the  fame  matter 
was  pleaded  as  before;  the  aflife  was  taken, 
and  the  verdift  was  in  favour  of  Bag&t  9 
M*  4*  5.  the  defendant's  counfcl  moved  in 
$nA  of  judgment,  and  Brian  (who  waa  of 
connliel  againft  Brngot^  and  not  one  of  the 
Judges)  repeated  the  former  objeftion^  that 
iince  Je*  4*  was  in  poflieflion  by  remitter* 
as  confin  and  heir  oi  king  Riclard^  the  pa- 
tent of  denization  by  H,  6.  who  was  bnt 
pk  nfnrpcr  and  intmd^  waa  void,  9  E,  4. 
^.  bnt  tiK  {nftkcf  iaid|  that  thfy  had  (OB- 


ferred  upon  all  points  of  this  calc  with  the 
juftices  of  the  common  pleast  and  they 
were  all  of  opinion,  that  thofe  mattcig 
were  not  fuf&cicnt  to  arreft judgment;  ana 
accordingly  judgiaent  was  given  for  Bmgn 
9  £.  4.  12.  tf.  abridged  in  Br.  F^tnttt  %i» 
btnimen  3.  Chaftn  dc  tmrdm  m.  Btcmf* 
tkn  4.  ymdgment  41.  F,  Afji  19*  /7«m* 
fun  I. 

from  this  ftate  of  the  cafe  it  8ppcar«p 
that  the  <]ueftion  waa  entirely  upon  th« 
conftruAion  of  anib9  •/por/Mawnft  and  nn% 
upon  any  maxims  of  ^ aamta  hm  %  and  th^ 
it  was  faid,  that  that  a£t  wu  an  a£imanc« 
of  the  common  law,  yet  that  waa  only  the 
laying  otetmnjtl^  and  unfupported  by  any 
book-cafe  or  record  :  fo  that  the  difiuiU 
tioa  here  taken  by  our  author  bet%ireen  a 
rex  defaSo  and  mrendi  Jnr§  being  no  way 
warranted  by  the  conAitution  or  commoM 
law  of  this  kingdom,  all  that  is  here  faiA 
by  him  on  that  lappoiiition  moll  611  to  tha 
ground. 

CtJ  This  cafe  ia  eited  befn^c  by  om 
author  p,  61.  but  is  fomevhat  differenUy 
related  in  Siow*t  AnnaUf  f»  418*    ^w* 

(*)  But  who  (hall  take  upoa  them  to 
determine  who  that  u  ?  Our  author  tberoa 
fore  prudently  adds,  which  tfttnvsrds  oh^ 
intttuit  for  this  is  the  moft  e&fiual  way  of 
deciding  queftioQaofthitmtnrc  I  butthea 
by  the  lame  rate,  if  hgAonld  ntt  ohttin^ 
fuch  ad  of  hofttlity  hid  oecn  treafon,  for 
it  cannot  be  inugined^  that  any  prince  in 
the  a£lual  poilcffion  of  the  government 
will  fuffer  his  own  title  to  be  difputedt 
nor  indeed  ia  it  fitting,  that  pfiv^te  fub* 
jefia  (hould  let  themfelvea  op  for  judges 
in  fuch  an  affair,  whole  duty  it  ia  to  pay  n 
legal  obedicnoe  to  the  powcra  that  are  io 
f aft  fct  over  them ;  fir  tbi  fwwMn  that  b^ 
^t  ordnimd  •f  God.    Bom,  xiii.  i . 

This  fervea  to  (hew  how  idle  the  d&tf 
tin&ion  ia  between  urex  dt  jure  and  a  ran 
do  f(oBo%  which  if  not  only  founded  on  a 
precariooa  bottom*  but  alio  mnft-  ia  hSk 

Kove  a  diftinftion  without  a  difference* 
ing  equally  (crviccable  to  all  (idea  and 
partieat  and  thua  it  was  in  regard  of  A  6i 
and  Em  4.  who  were  'both  of  tnem  by 
tnni  declared  by  parliiOieDt  to  be  rightfo^ 
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•on,  as  wppnn  by  die  ftatule  of  1  £.  4  (t)»  and  at  was  done  opea 
the  sAftanrs  of  H.  6.  after  hb  mnpaiafy  re-adjBpdcm  of  the  crows 
to  10  £.  4.  and  49  if.  6. 

.  5.  A  king  admitting  by  ad  of  paritament  liis  fon  in  confirtUm 
mperii^  as  was  done  by  H.  2.  whereby  there  was  rex  paier  and  nM 
fiiius^  only  the  Cither  referved  to  himlelf  die  lige  homage  or  alligfr* 
aace  of  his  fiibjeds,  yet  the  fon  a^iially  adminiftefed  the  kiagdoaa; 
die  father  continued  a  king,  and  a  treaion  committed  againft  r  ^  ^ 
him  by  his  fon  or  any  of  his  fnbjefib  was  treafon  widiin  diis  *-  ^* 
fA^  aad  ibwas  the  fan  a  king  within  this  aA,  as  in  reference  to  all 
hox  die  &tber,  a  fobordinale  kiag»  dias  had  die  /am  k^mif  w$  dig 
king  of  SiHs  was  after  his  homage  done  to  king  Edward  h  and 
dierefore  compaffing  his  deatidi  by  any  of  his  fnbjeds  had  been  hij^ 
Izeafon  withb  diis  a£k,  if  it  had  been  dien  ourie;  for  it  is  miftaken 
in  lord  CokeU  P.  C.  p.  1.  that  H.  2.  refigned  his  crown,  for  he  con* 
tinned  fiiU  rex  difa^Q  (i  dijurit  as  Hmndm  tdk  us»  Vide  fufrm 
tap.  10. 

Having  dius  (hewn  who  is  a  lung  within  diis  aA,  wt  fliall  thn 
more  eaftly  fee  who  is  not  a  king  within  this  aft. 

i.  The  right  heir  of  the  crown,  during  fuch  dme  as  the  ufurper  » 
an  plenary  poflcffion  of  it,  and  no  pofleffion  thereof  in  the  heir,  is 
not  a  king  within  this  aft ;  fuch  was  die  cafe  of  the  houfe  of  YwJk 
during  the  plenary  pofleffion  of  die  crown  in  H.  4.  H.  5.  H*  6.  but 
if  the  right,  heir  had  once  the  pofleffion  of  the  crown  9»  king,  tfao 
an  ufiiiper  hadi  gotten  the  poflisffion  thereof,  yet  the  other  continues 
bis  ftyle,  tide  and  chum  thereunto,  and  afterwards  re«obtains  die 
&11  pofleffion  thereof,  a  compaffing  the  death  of  the  rightful  heic 
during  that  interval,  is  a  compaffing  of  the  king's  death  within  this 
'  aft,  for  he  condnoed  a  king  ftill,  quafi  in  pofleffion  of  his  kingdom ; 
this  was  the  cafe  of  £•  4.  in  that  fmall  hiterval,  wherein  H.  6.  re« 
obtained  the  crown,  and  the  cafe  of  £.  5.  notwithftanding  the  nfur« 
padon  of  his  uncle  R.  3. 

2.  If  a  king  voluntarily  refign,  as  fome  in  odier  countries  have 
done,  and  diis  refignation  admitted  and  ratified  in  parliament,  he  is 
not  afterwards  a  king  widiin  diis  aft  (u) ;  but  we  never  had  fuch  as 
example  in  l^ng^land^  for  that  pf  R.  2.  was  a  conftrained  aft,  touch* 

ing 

(f )  Thi«  nitift  hive  been  for  •£U  Mbra     cvea  tlie  rigtitfui  heir  before  be  hai  j^oi 
£•  4.  firil  obtaised  the  crown,  and  there-      pofleflioo  of  the  crown  U  not  a  king  wub? 
fwc  WM  wronc  accoiding  to  onr  tuthor's     in  the  fietute  of  tc  £.3. 
am deftpsi^  bmofc,  vhelayt  beloW|        rfi^Tbe(«txct(9iihoI4liatbecifeof 

•  kinc 
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iog  which  and  the  depofitIdD  of  E.  2»  I  (hall  aot  fay  ferther,  (br 
Jbcj  were  a£b  of  great  violence  and  oppreffion. 
.  .  Only  thus  much  is  certain,  that  akho  E,  2;  bad  a  kin^ 
^  ^i  of  pretended  depoiing,  and  his  fon  E.  3.  took  upon  him  th» 
kingly  .name,  and  office,  yet  in  die  opinion  of  thofe  times  E.  2* 
continued,  as  to  fome  purpofes,  his  regal  charaSer,  fcr  in  the  par* 
£ament  of  4  £.  3.  Martimer^  Btrisford^  Guemej^  and  others  had  judg* 
ment  of  high  treafon  given  againft  them  for  the  death  of  £.  3.  aftec 
lib  depofition*. 

Neither  was  this  judgment  grounded  fimply  upon  that  <Ai  opihfon 
io  Britton  (x)y  that  killing  of  the  king^  father  was-  treaftn; 'fbr» 
tfio  in  fome  parts  of  that  record,  as  in  the  judgment  of  tbfe'  Ibr^l 
againft  Moriimer^  tHe'  words  are,  Touchant  le  mart  feigneur  Edward 
fere  noftre  feigneur  k  roy^  qe  are  eji^^^onntes^  baronsy  fsf  peres^  cemt 
jugges  de  parlemem,  agarderent  Ut  adjuggerent  le  dit  Roger,  come  iretor 
f^  enemy  de  r$y  iide  realme^  femji  treine  ii  pendu ;  yet  in  other  parts 
of  that  roll  of  parliament  he  is  ftyled  at  the  time  of  his  murder  /J/^«;Vr 
ige^  and  fomerimes  rex^  as  n.  6.  The  lords  make  their  proteftation, 
that  tliey  arc  not  to  judge  any  but  their  peeis ;  yet  they  declare  that 
riiey  gave  judgment  upon  fome  that  were  not  their  peers,  in  rcfpeA  of 
the  greatnefs  of  their  crimes ;  et  ee  per  enchejm  de  murder  dc  feigneur 
lige^  ^c.  and  in  the  arraignment  of  Tlhemas  lord.  Berkele  fer  that 
oSkntcy  the  words  of  the  record  are,  Quaiiterfe  vellt  acqtdetarede  m^rte 
ipfiuS'  domine  regls^  who  pleaded.  Quod  ipfe  de  morte  ipftns  doyvlni 
regis  in  nulh  tfl  inde  culpabtlU ;  and  the  verdifk,  as  it  was  given  in 
parliament,  4  E,  3.  n.  16.  and  the  record  is,  Quodpra££fus  Thomas 
in  nuUo  eft  culpabllls  de  morte  pnedM  domini  regis  patris  dotttlni  regis 
nunc ;  fo  that  the  record  ftyles  him  rex  at  the  time  of  his  death,  and 
yet  every  one  acquainted  with  biftory  knows,  that  his  fon  was  de« 
clared  king,  and  took  upon  him  the  kingly  office,  and  title  upon  the 
twenty- fifth,  or,  according  to  fValftnghamt  the  twentieth  oi  January^ 
and  £.  %  was  not  murdered  till  the  twenty-firfl:  of  September  foU 
fewing. 

I  have  been  the  longer  in  this  inftance,  dio  it  were  before 
ihe  making  of  the  ftatute  of  25  £.  3.  when  treafon  was  determined 

■  kiag,  who  If  deemed  by  parliament  to     ^6a  and  deeds  equally  expreflive  had  re» 
j^ve  abdicated,  or  by  a6ltona  fubverfive  of     nounced  holding  the  crown  tipon  the'tensi 
the  coni^itutioayirtually  to  have  renounced     of  the  coni^itution. 
the  government ;  thii  was  the  cafe  of  king  •       (i^J  frit,  qa^t  £••  C««  P,  C«  /#  jf 
J^met  XL  who,  tho  aot  ia  words,  yet  by 
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according  to  die  comifion  law,  that  it  may  appear,  that  this  judgment 
\?as  not  fingly  upon  this  account,  that  he  was  father  to  king  £.  3. 
but  that  notwithftanding  the  formal  depofing  of  him,  and  that  pre* 
tended  or  extoned'  re(igiiatton  of  the  crown  mentioned  by  the  hifto* 
xics  of  that  age,  yet  they  ftill  thought  the  charaHer  regius  remained 
upon  him^  and  the  murder  of  him  was  no  lefs  than  high  treafon^ 
namely,  the  killing  of  bim  who  was  ftill  a  king,  tho  deprived  of  the 
adaal  adminiftration  of  his  kingdom^ 

3.  The  bufband  of  a  queen  regent  is  not  a  king  within  this  law^ 
for  the  queen  (lUl  holds  Jier  fovereignty  entirely,  as  if  (he  were  fole3 
viJi  1  Mar.  cap.  2.  fijf.  3.  and  'for  the  remedy  thereof  there  was 
9  ipecial  temporary  ^&  made  ena6l|ng  and  extending  treafon  as  weii 
to  the  compaffing  of  the  death  of  king  Philip  of  Spain  bufband  to 
queen  Mary^  as  of  the  queen,  and  for  the  making  of  other  a£b 
againft  the  king,  as  againft  the  queen,  within  the  compais  of  high 
treafon,  during  the  continuance  of  the  marriage  between  them« 
1  &  2  PhiL  &  Mar.  cap.  10«  fo  that  it  feems,  tho  the  bufband  of  a 
queen  regent  be  as  near  to  bim,  as  the  wife  of  a  king  regnant,  the 
ftatute  of  25  E,  3.  declaring  the  compaffing  of  the  death  of  tha 
king's  wife  to  be  treafon,  did  not  extend  to  the  bufband  of  a  queea 
regent  (y). 

4.  A  prorex^  viceroy 9  cujlos  regni^  <x  jujliciarius  Anglia^  which  im- 
port  in  fubftance  the  fame  office,  viz.  the  king's  lieutenant  in  his 
abfence  out  of  the  kingdom,  is  not  a  king  within  this  z&  (%Jt  tho 
his  power  be  very  great,  and  all  commiffions,  writs  and  patents  pais 
under  his  tefte ;  and  the  fame  law  is  touching  the  lord  lieutenant  or 
juftitiarius  Hibemii^  or  his  deputy.     Vide  Jiatut.  Hiberma. 

Rot.  Pari.  31  H.  6.  n.  38  fi  39.  Richard  duke  of  York  by  thci 
king's  letters  patent,  and  by  confent  of  parliament,  was  conflituted 
prote^or  iS  defenfor  rcgnij  t^  tcclejia  Anglicanss,  &  conjtliarius  regit 
principalis^  till  die  fuU  age  of  the  prince,  or  till  difcharged  of  that 
employment  by  the  king  in  pirliament  by  the  confent  of  die  lords 
fyiritual  and  tempQ;-aI ;  tho  itis  were  a  high  office,  and  exceeded 
much  the  power  of  a  pr6ted:<»  of  the  king  during  his  minority,  fuch 
as  were  the  earl  of  Pepibrok  to  H.  3.  and  the  duke  of  - 
Smerfet  to  ^.  6.  y^t  this  ^rotedor  was  Opt  a  king  within  *•  ' -» 
ijpL\$  ftamte. 

(f)  a:  p.  c  p.  $,  f,  fnf  ^  p.  c.  f, «. 

.         XO.  I 
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HI.  I  cwne  to  the  tbiid  diTifion,  wfast  ihall  be  &id  a  ^9mfajing;9f 
magimtf  of  the  death  of  the  king,  queen,  or  prince. 

The  words  compafs  or  imagim  are  of  a  great  latitude. 

I.  TlMtj  reftr  to  the  purpofe  or  defign  of  the  nind  or  wiI1»  iho  th# 
furpoie  or  defign  take  not  effeft. 

^  Cocnpaffing  or  knagining  fiagly  of  ttfelf  is  an  internal  wR^  and 
vfthost  fomechng  to  maoi&ft  it,  eoold  not  poffiblj  fail  under  anjr 
jodicial  cognizance,  but  of  God  akme  ^  and  therefore  diis  ftatule  re« 
«pircs  fech  an  overt-aft,  as  may  render  the  coaq>affing  or  knagining 
enable  of  a  trial  and  fentesce  by  bamaa  jadicatories. 

And  yet  we  find  diat  other  laws,  as  well  as  ours,  make  coaspaCn^ 
or  confpiriflg  the  deatli  of  the  prince  to  he  arimtn lit/ntvu^e/hiis^ 
dio  the  tBk&  be  noi  attained^ 

jid  hgim  Jirikun  wutjefiMtk  in  Codkt  (a)  in  the  law  of  Uominm$ 
wi  Atiodins^  Quifquis  am  miliiibuSf  volprivatis,  vol  barbaris  fotbj^ 
tarn  inwrit  faO'towmy  vol  foRUms  ipjlus  Jkfcepirit  facramentum  vol 
dideritf  de  nne  etiam  viromm  ilbtftriwnf  fai  cmffiliis  &  coinfifiorto  nofir% 
mterjimty  finatomm  etiam  (nam  H  ipfi  fan  corporis  nojlri  JimtJ^  vol 
'^tffujKbet  po/himOf  qui  nobis  militatf  cogitaverit^  (eadem  erim  JtvtritatM 
v^iftntatem  faleris^  qua  efft&wn^  pttmri  Jura  voluerunt)  ipfi  quidom^ 
Mtpote  majejiatis  rtusy  gladio  ftriatur^  bonis  e^us  omnibus  ffco  nofira 
odditis. 

A  bare  accidental  hurt  to  &e  kxng^s  perfon,  in  dcung  a  lawful  w6t^ 
without  any  defign  or  compaffing  of  bodily  harm  to  the  kmg,  ieema 
sot  a  compaflSng  of  the  king's  death  within  this  ad. 

Walttr  Tirrd  by  command  of  William  Rufus  (hot  at  a  deer ;  the 
arrow  glanced  from  an  oak,  and  killed  die  king ;  Tirrel  fled,  but 
^s  being  purely  accidental,  without  intention  of  doing  the  king  any 
barm,  hath  been  held  not  to  be  a  compaffing  of  the  king*s  deadi. 
Co.  P.  C.p.  6.  Paris  igt  Hoveden  annt  ult.  fViUielmi  ficundi. 
-  ^^  Calculating  of  the  king's  nttivity,  or  thereby  or  by  witdi« 
L  -I  craft,  tf  r.  feeking  to  know,  ind  by  exprefs  words,  wxitiag^ 
btc.  publiflibg  and  declaring  how  lopg  the  king  ihall  live,  or  who 
ihall  fucceed  him,  or  advifedly  or  majcioufly  to  that  intent  utterin|f 
aoy  prophecies,,  feems  not  a  compafling  of  the  king's  death  withia 
the  Aatute  of  25  £.  3.  (bjf  but  waif  n»de  felony  during  the  life  of 

(a)  Lib,  IX.  ri/.  8.  /,  5.  pr,  death  by  necromancy  by  making  bit  imact 

(k)  Even  before  that  ftatutCv  «?«•  WL  in  %mx,  &f.  yet  they  were  appealed  only 

18.  £.  X.  kot*  lA^  r/x  ctram  r^r,  thete  dt  futnig  V  mtkp:i$f  Vid  wer«  ail  tcqniu 

waa  an  inilance  of  fevcrarperfonA  charged  tcihf  &e'jury. 

viiktcndcivoariai  to  compaU  thf  kinf's  QUe^ 
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^Qeen  Elizabeth  by  2S  Ellz*  cap-  3.  and  before  tbaC,  vtm  ixsif 
puni(hable  by  fine  and.ruifora.    Co.  P.  C  ^.  6* 

Coflipafling  the  death  of  die  king  is  high  treafon  (cj^  iho  it  be  »or 
eflfcAed ;  but.becaufe  the  compaffing  is  only  an  ^St  of  the  mind»  «b1 
cannot  of  itfelf  be  tried  without  fome  oveit-a&  to  evidence  it,  1mA 
«n  OYcn-aSt  is  requiiite  to  make  fuch  compaffing  or  imagination  higk 
meafoo.    Df  quo  it^ra* 

IV.  Therefore  as  to  the  W€rt-mS  in  cafe  of  catapaffing  the  death  ^f 
die  king«  queen,  or  prince. 

1.  The  the  words  in  the  ftatale  of  25  E.  S*  taai  ht  fnmahlj  then^ 
qf  attmmi  ij  tfen  dady  &c«  come  after  the  cbttfe  of  levying  of  war^ 
yet  k  refeis  to  all  the  treafons  before-meationedy  vik.  compaffing  the 
death  of  the  king,  queen,  or  prince.  Co.  P.  C.  6»  12.  and  therefore 
what  is  iaid  here  concenung  the  compaftng  of  die  death  of  the  king 
is  applicable  to  queen  and  prince. 

And  therefore  in  an  indtdiaciit  of  tiealbn  Sm*  compaffing  the  deadh 
of  die  king,  queen,  or  prince,  there  ought  to  be  fetdown  both  the 
trealon  itfelf,  viz.  QjAoi  praXtorii  compaffavH  fsf  imagUuUus  fmt  mmr^ 
urn  tf  JifiruOipmrn  iomni  nps^  tf  4t/^  Jknunum  regem  inurfictrt^ 
and  alfo  the  overt-ad,  tf  ad  iUsmt  nrfandam  kt  fnAmmm  trnnpajfa^ 
litmm  it  propofiimn  prnw^lnuTp  and  dien  fee  down  the  particular 
OTCft-aa  certainly  and  fufficiendy^  widiout  which  the  indidmeot  ii 
not  good.    Co.  P.  C.  p.  12. 

2.  If  men  conrpire  die  deadi  of  die  king  and  the  manner,  .       . 
and  thereupon  provide  weaposM,  powder,  haiiie&,  poifon,  or  L     'J 
lend  letters  for  the  ezecudon  thereof;  this  is  an  overt-a£k  widiin  due 
iatute.    Co.  P.  C  p.  12. 

3.  Tho  the  confpinicy  be  not  immediately  add  direAly  and  ex* 
pit&ly  the  death  of  the  king,  but  the  confpiracy  is  of  fomething  that 
in  aS  probabSity  muft  induce  it,  and  the  overt-aft  is  of  fiich  a  thing 
as^moft  induce  it ;  this  is  an  overt«aA  to  prove  die  compaffing  of  die 
king's  death,  which  will  be  bet^r  explained  by  the  inftances  diern** 
felves,  and  therefore, 

4.  If  men  confpire  to  imprifon  the  king  by  force  and  a  ftroog  hand, 
Vni  he  hath  yielded  to  certain  demands,  and  for  that  puipole  gather 
company  or  write  letters,  diis  is  an  overt-a&  to  prove  the  compaffing 
of  die  king's  death,  for  it  is  in  eSoSt  to  defpoil  him  of  his  kingly 

fej  lafomucb  that  where  the  king  it  4eith  which  it  the  treafo]i«  and  not  the  liil- 
iftuaUy  niudcrcdi  it  inthc  compaffiiif  kit    ling,  which  ia  only  aooven*sft.  M*  S. 

govciA* 
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fovenunent,  and  (6  adjudged  by  all  the  judges  *in  the  lord  CobhamU 
cafe,  1  Jac.  (d)  and  in  the  cafe  of  the  Earl  of  EJJex^  43  £//z.  (e)^ 
Co^  P*  C.  p,  12.  But  then  there  muft  be  an  overt^A  to  prove  that 
confpiracy  to  reftraip  die  king,  and  then  that  overt*a6l  to  prove  fuch 
a  defign  is  &n  overt-aft  to  prove  the  compaffing  the  death  of  the 
king. 

But  then  this  muft  be  intended  of  a  confpiracy  /oreiify  to  detain 
or  imprifon  the  king ;  and  therefore,  when  in  the  time  of  R.  2.  ia 
parliament  a  commiffion  was  fomewhat  hardly  gotten  from  the  king» 
which  feemed  to  curb  his  prerogative  too  much*  the  anfwer  of  the 
judges  to  the  general  queftion,  **  QjuaUm  pmnam  mmntur  ilR^  qui 
^  compulerunt  Jive  ar&aruni  ngem  ad  confentiendum  diff  fiatu^  mrA* 
^  nathff  &  commiffion*  f  ad  quam  quajiimem  unanimitir  refpondiruntf 
•*  quodfunty  utproditons^  meriti  puniendh  Rat,  Pari,  11.  ^.  2.  Cf)** 
was  too  raih  and  inconfiderate,  and  for  which  the  judges  xbemfelves 
were  condemned  as  tniitorSi  as  before  is  fbewn  (g) ;  for  computerunt 
and  arUavcrunt  may  have  a  double  conftru£iion ;  either  it  may  be 
intended  of  an  aAual  force  ufed  upon  the  perfon  of  tlie  king,  as  b]f 
^  reftraint,  imprifonment,  or  injury  to  his  perfon,  to  enforce 
L  J  his  confent  to  that  commiffion ;  and  then  it  had  not  diflfetd 
from  die  execrable  treafon  of  the  Spencers f^  who  declared,  that  fince 
die  king  could  not  be  refonned  by  fuit  of  law,  it  ought  to  be  done 
per  ajperteef  for  which  they  were  baniflied  by  two  a£b  of  parliament 
(hj.  Fide  7  Co.  Rep.  fol.  11.  in  Calvin's  cafe.  2.  Or  it  might  be 
intended,  not  of  a  perfonal'compuldon  upon  the  king,  but  by  not 
granting  fupplies,  or  great  perfuafion  or  importunity,  and  dien  it 
oould  not  be  treafon ;  the  latter  whereof  was  the  only  compulilon  or 
arAation,  which  was  ufed  for  the  obtaining  that  commiffion. 

And  dierefore  the  judges  that  delivered  that  opinion,  were  inex* 
cu&ble  in  their  decifion  of  treafon  under  fuch  ambiguous  and  laige 
expreffions  of  cwtpiderwu  &  ar&averunt ;  and  tho  die  parliament  of 
11  R.  2.  vnts  repealed  by  21  R.  2.  yet  that  again  was  repealed  1  H* 

4*  cap,  3* 

5.  A  confpiring  to  depofe  the  king,  and  manifefting  the  fame  hf 

fome  overt-a^ky  is  an  overt-aft  to  prave  die  compaffing  of  the  deadi 


fdj  SMtTrUlif  ftli,  I.  ^  to6i 
fij  State  ^rishf  V^  I.  p,  I9Q* 
(f)  Statt  Triahf  VoU  X*  f  9* 


(h)  One  In  the  reini  of  Unwi  XI« 
caucd  il«i/i»]»  BugmU  Te  Sfnceri  ttd  tliS 
other  m  amu  i  Smiferd  III*  e^.  u 
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•f  the  Idng  wiihsD  this  ad  of  25  E.  3*  ViJe  1  A£ar.  B.  Treafcn  24« 
•  (ij  Co.  P.  C*  f.  12. 

It  is  true,  that  by  the  ftatute  of  <  21  R.  2*  Ca*  3.  it  was  crwEtoi^ 
Hat  €very  mam  that  compaffeth  or  furpofith  the  death  of  the  king^  or 
to  detofe  him^  or  to  render  up  his  homag€  liege^  or  he  that  raijith  people^ 
and  rideth  agaimft  the  king  to  make  war  within  his  realm,  and  of  that 
he  duly  attainted  and  adjudged  in  parliament ^  jhaU  be  adjudged  at  m 
traitor  of  high  treafon  againjl  the  crown ;  and  diis  adl  is  particularly 
Kpealed  by  the  ftatute  of  I  H.  4.  €ap.  10.  as  a  gneat  fnare  upon  the 
fubjedl ;  for  it  is  recited,  that  by  reafon  thereof  no  man  knew  boo^ 
he  ought  to  behave  Mmfilfy  to  dof  fpeak,  or  fay,  fer  doubt  offuchfmm 
^  tree^on^ 

But  the  ^  true  reafon  was  not  in  regard  of  the  four  .points  . '  ^ 
ihemfelvesy  for  many  of  them  were  treafons  within  the  fta-  '*  J 
tute  of  25  £.  3.  but  that  wherein  the  aA  of  21  if •  2.  varied  fron 
the  acft  of  25  £.  3.  were  thefe:  1.  That  the  compaffing  to  levy 
war  is  made  treafon  by  die  ftatute  of  21  R.  2.  whereas  the  levyinjf 
of  war  only  was  treafon  by  25  £•  3.  Again  2d}y,  llio  conipaffiOK 
the  death  of  the  king  was  treafon  within  the  letter  of  25  E.  3.  smd 
compaffing  to  depofe  him  was  an  evidence  or  overt-a6l  of  a  com* 
pafling  of  the  king's  death  within  the  meaning  of  the  a£l  of  25  E*  S« 
yet  both  required  an  ovcrt-aA.  The  ftatute  of  21  R.*  2.  makes 
the  hare  purpoiing,  or  compaffing,  treafon,  without  any  overt-ad  ; 
and  tho  it  reftrains  the  judgment  thereof  to  the  parliament,  yet  it  was 
too  dangerous  a  law  to  put  men's  bare  intentions  upon  the  judgment 
even  of  parliament  under  fo  great  a  penalty,  without  fome  overt-aA 
to  evidence  it :  this  was  one  reafon  of  the  repeal  of  the  trealbns  dc* 
dared  by  the  ftatute  of  21  iS.  2.  But  this  was  not  ail,  for  in  that 
pariiameot  of  21  iZ.  2.  the  refolntions  of  the  judges  to  the  queftions 
propounded  by  the  king  are  entered  at  large,  and  received  an  appro** 
bation  not  only  by  the  fuflrage  of  fome  other  judges  and  ferjeants^ 
but  by  the  ftatute  made  in  the  fame  parliament,  as  appears  at  larg* 
by  the  ftatute  of  21  ^.  2.  cap.  12.*    Q 


(\)  Brtkt  makes  tkU  fmrnrtt  ^  tftum 
**  W  JUfrhf%  €sr  home  pMi  Jtfrittfer,  Af 
**  manreittUmdeWMilmerte,  ^pure€fttMuft 
*■  nptemtM  ait  fait  Hwtfvrt  H.  8.  U  £; 
*'  6*  it§ta.**  The  ftatutct  here  referred  to 
we  a6  H.  S»  tap*  13  by  wbtch  it  wu  imde 
hi^  trcaCiMi  **  M  wi/b  w  defat  by  taordt  at 
^  wrtttjt^f  $r  t9  imm^ntf  mmt,  or  attempt 
H  H  dtpnin  thi  king^  the  funn,  or  tbtir  btin 


**  eppannt  of  thi  dipdty^  tith,  or  uamt  of 
"  tMr  rwafefnttt,*'  And  1  £.  6.  cap,  ii, 
by  which  it  was  nude  highly  penal  ffot 
the  third  offenfe  high  treafon)  <<  f  compafi 
••  0r  uMgtnt  by  optn  prtacbing,  exprtft  wordg 
'•  or  fayingt,  t$  dtpojt  cr  deprive  the  king^ 
"  hisheirSf  tr  fuiceffn-f^  kings  of  this  rtalm, 
"  from  bu  or  thoir  rcval  tf%u  «r  tUUs  to  or 
«i  of  thtnolmafrr^iud.** 

And 
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And  dicttfore»  wholly  to  remove  the  prqndioe  that  might 
to  the  king's  futje^lt  by  thofe  ra<h  and  unwarrantable  relations, 
the  ftatote  of  1  /T.  4.  Ca.  10.  was  made,  redacing  treafons  to  the 
fiandard  of  25  £*  3.  and  the  entire  {larUameot  of  21  R.  3.  aifo  it> 
pealed  as  appears  1  H,  4*  Cn.  $• 

6.  Reguburly  words,  unlefs  they  are  committed  to  writing,  ana* 

aot  an  overt-ad  within  this  ftatute.  C$.  P.C'p-  14.  (kj\  and  tho 

-        .  reafon  given  is,  becaufe  they  are  eafily  fubjed  to  be  mif« 

L       J  taken,  or  mi&ppUed,  or  mifrepeated,  or  mifunderftood  by 

ibe  hearers  {'/• 

And  this  appears  by  thofe  feversl  ads  of  parliament,  vrfiich  were 
temporary  only,  or  nude  fome  words  of  a  high  nature  to  be  but  ft* 
lony.  Co.  P.  C.  tap.  4. p.  ZV  Hie  ftatute  ofsH.l.  cap.  14*  make» 
confpiring  the  king's  death  to  be  felony ;  whidi  it  would  not  havc^ 
done,  if  the  bare  conlpiring  Vitfaout  an  overt-ad  had  been  treafon. 

M  H.  8.  cap*  13.  malicious  ptibliihing  byexprefs  writing  of* 
words,  that  the  king  were  aa  heretic,  fchifinatic,  tyrant,  infidel,  or 
vfttrper,  enaded  to  be  high  treafon  (m). 

1  E.  6.  cap.  12.  If  any  perfon  or  perfons  do  affirm  or  fet  fordi  by 
open  preachingt  expreis  words  or  faylngs,  that  the  king,  his  heirr 
or  fucceflbrs,  is  not  or  ought  not  to  be  fupreme  head  of  the  church 
of  England  and  Ireland;  oT  is  not  or  ought  not  to  be  king  of  EnglanJp 
France^  and  Inland ;  or  do  compafs  or  imagine  by  open  preaching; 
ezpreft  words  or  fayings  to  depofe  or  deprive  the  king,  his  heirs  or 
fucceflbrs  from  his  or  their  royal  eftate  or  titles  aforefiud,  or  db 
openly  publifli  or  fay  by  exprefs  words  or  &yings,  duU  any  odiei' 
perfon  or  perfons,  odier  dian  the  king,  his  hdrs  or  fucceflbrs,  of 
ri^t  ought  to  be  kings  of  diis  reahn ;  every  fuch  ofiimder  being 
convided,  for  his  firft  ofinfe  fhall  forfeit  his  goods,  and  be  im- 


(k)  y\de  C#.  p.  C.  ••  38,  liO.  The  pti^ 
Ikget  quoted  5.  f.C.  2.  h»  from  Brs3m 
■sd  Bntitm^  only  defcribe  tke  fonn  of  le- 
cufatioo,  bat  are  far  from  pnoviiy  JKbat 
worda  alone  were,  in  the  opinion  of  Mfe 
writeti,  a  fofficicnt  evidence  of  tieafon; 
knt  if  they  were  fo  at  commom  law,  yet  it 
doca  not  follow,  that  they  %ifouM  be  10  by 
the  ftatute  of  %^  E.  3.  which  exprefely  ra- 
miirea  the  proof  of  an  overt«aA,  and  cob- 
wqoently  difallowa  the  evidence  of  bars 
woidat  for  wrdt  and  M8t  are  cooti»-d«r« 
tiafBilhed  from  each  other.  See  C»»  P.  C> 
t^imwuupM.  The  piewble of  i  Afcn-W^ 
Sf^  i.y^i.makaiitaNUsrofsoBpfaiati 


thm  mmn  hadfm  mmi»  mifp§mijbam 
fmtitstC 

(I)  Thtaia  one  but  ant  the  only  nafi^« 
for  another  reafon  waa,  becanfe  men  in  a 
paffion  or  htM  might  fay  many  thinfif 
which  they  never  defigned  to  do ;  the  law 
tberafore  raantred,  that  in  a  caleof  fo  nice 
g^atnre,  wnere  the  very  intention  waa  &» 
highly  penal,  the  reality  of  that  intentkMi 
fhottld  De  made  evident  Vy  the  doing  foms 
aft  in  profceoiion  thereof. 

(m)  Thia  turn  aatnle  mahea  it  hi|^ 
trcafett  to  wilh  or  dcfira  by  words  or  wn« 
tiflf  te  dcpfivn  the  kiag  01  bis 


prifoncd 
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during  the  king's  pleafure ;  for  rhe  fecond  offenie  (hall  lofe 
goods  and  the  pro6cs  of  his  lands  during  life»  and  (hall  fufiiBr  im* 
prifonmem  during  life  \  and  the  third  ofien(e  is  made  high  treafon* 

But  if  this  be  done  by  writing  fnjf  printingy  ovcft-deed,  or  a^ 
then  every  fuch  ofienfe  is  high  treafoft  by  the  aft  of  25  £•  3. 

So  much  of  this  aA»  as  conewisany  thbg^in  derogation  of  -       ^ 
the  papal  fupremacy^  is  repealed  by  the  flmtute  oil  (if  2  Ph.  ^     ^-' 
1st  M.  cap,  8.  And  fo  nmchy  as  concerns  treafon*  &rther  than  it  (hthda 
fettled  by  23  £.  3.  is  repeaM  by  the  ftatnte  of  1  Mar.  cap.  \.fiffl  1* 
But  the  reft  of  this  ad»  that  concerns  only  miidemeanorSy  ftands  perpe^ 
toaly  as  it  feems. 

By  1  ii  2  P.  ii  M.  cap.  9.  Prayers  by  exprefs  words,  that  God 
woold  (hortcn  the  queen's  days,  or  take  her  out  of  the  way/ or  fudi 
]3k  malicious  prayer,  amounting  to  the  fame  eSed»  made  treafon  ; 
but  if  perfon  penitent  upon  his  arraignment,  no  judgment  to  ei^ 
foe  (oj  ;  the  like  provifion  is  made  during  the  queen's  life  by  23  EUm^ 
cap.  2. 

1  f^  2  P^ii  M.  cap.  10.  Compaffing  to  levy  Vrar  again(i  the  qneen^ 
or  to  depofe  her  or  the  heirs  of  her  body,  and  malicionfly*  advifedlyt 
and  direftly.  uttering  fuch  compaffing  by  open  preaching,  exprefii 
words  or  fayings ;  and  alfo  affirming  by  preaching,  exprefs  words  or 
fayings,  malicioufly,  advifedly  and  dtrefUy,  that  the  queen  ought  not 
to  be  queen  of  this  realm,  is  punishable  by  lofs  of  goods  and  chat* 
tels,  whole  profits  of  the  oflendcr's  lands  during  life,  and  perpetual 
imprifonment ;  and  the  fecond  offisnfe  is  made  high  treafon ;  but  if 
diis  be  done  by  writing,  printing,  or  overt-ad,  then  it  is  made  high 
tieafon* 

1  Eliz.  cap,  5.  the  fame  ad  almoft  verbatim  for  the  (afety  of  queen 
Eiizabeth  and  the  heirs  of  her  body. 

By  IS  EHx.  cap.  1.  Compaffing  the  death  or  bodily  harm  of  the 
queen,  or  to  deprive  her  of  the  imperial  crown,  or  to  levy  war  againft 
her ;  and  fuch  compaffing,  malicioufly,  exprefly  or  advifedly  uttered 
•r  declared  by  printing,  writing,  cyphering,  fpeech,  words  or  (ayings; 

(9)  Thii  it  faid  bjr  lord  Ctir,  P.  C.  14*  writiog*  erpectally  tf  not  publilhed ;  for 

mi  ia  Sidu&ft  ctfct  SioU  Tr.  JV.  Ill*  there  weic  alfo  new  adt  to  make  that  trcM 

p,  733.  k  ia  (hid*  ftribtrt  t^  igert ;  fiuerc  fon. 

MHM»  for  tl  our  author  wguet  rightly,  f»J  Thii  laft  c1»ifc  (extended  to  fiidi 

<fatt  mfoide  were  not  trcaCbB  oy  15  £.  y  only,  who  had  been  aoilty  daring  that 

kpnls  there  needed  new  afia  to  maCe  fcuon  of  paiHtmentt.for  the  ad  had  a  «»• 

them  fo  m  particular  cafea  afterwardi«  the  trorpcft  to  the  bffgianiiif  of  the  ifffion* 
luac  argnmcnt  holda  fwd  with  icfpeft  to 

Vol  I.  it  ud 
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and  alfo  malicious,  advifed  and  diteSt  publi(hing  and  declaring  by  tx« 
prefs  wocxis  or  fayings,  that  fhe  ought  not  to  be  queen,  that  (he  is  an 
heredc,  fchifinatic,  tyrant,  infidel>  or  ufurper,  is  made  high  treafon 
in  the  principal,  procurers  and  abettors  fpj. 
P  -l  14  Eliz.  cap.  1.  Compafling  to  take,  or  detain,  or  bum  the 
^  -^  queen's  cafUes,  and  fuch  compafling  declared  by  any  expreit 
trords,  fpeech,  ad,  deed,  or  writing,  is  made  felony  ;  but  the  adual 
taking,  or  with-holding,  or  burning  them,  is  made  treafon. 

13  Car*  2.  cap.  1.  Compafling  the  death  of  the  king  or  any  bodily 
hann  tending  to  his  wounding,  imprifonment,  or  reftraint,  or  to  de- 
pofe  him,  or  to  levy  war  againft  him,  or  to  ftir  foreigners  with  force 
to  inrade  die  kingdom,  and  fuch  compafling  declared  by  printing, 
writing,  preaching  or  malicious  and  advifed  fpeaking,  is  made  high 
treafon :  pubiifliing  or  a£EirmIng  the  king  to  be  an  heretic  or  a  papift^ 
cr  that  be  endeavours  to  bring  in  popery  ;  or  inciting  the  people  by 
writing,  printing,  preaching,  or  other  fpeaking  to  hatred  of  his  ma- 
jefty  or  the  government,  difables  to  hold  office  f^J. 

By  ail  which  it  feems,  diat  regularly,  1.  words  of  themfelves  can- 
not make  high  treafon;  2.  words  of  themfelves  are  not  a  fufficient 
OTert-a£l  within  die  ftatute  of  25  £•  3.  to  ferve  an  indidment  of 
compaffing  die  king's  deadi* 

And  with  this  agrees  that  notable  cafe  of  Mr*  Pyne  mCrohhrcports, 
T.  4  Car.  (r)  the  words  of  which  are  Qiefe,  '^  Upan  conjideramn  of 
**  the  precedents  of  the  Jiatutes  of  treafon  it  was  refolvid  by  the  /even 
**  judges  there  namedt  andfo  certified  ta  his  Majejiy^  that  the  fpeaking 
**  of  the  words  there  mentioned^  tho  they  were  as  wicked  as  might  be^ 
•'  were  not  treafon ;  for  they  refolvedy  that^  unlefs  it  were  byfomepar' 
**  ticular ftatute^  no  words  will  be  treafon ;  for  there  is  no  treafon  at  this^ 
^*  day 9  (viz.  4  Car.  1.)  but  by  the flatute  of  2%  £.  Z.  for  imagining  the 
|.  .  '*  death  of  the  king^  Sec.  and  the  inSHment  mufl  be  framed 
I     ^J  «  upon  one  of  the  points  in  thatflatute\  and  the  words  fpoken 

(f)  ''  The  indidraeau  tnd  ttuinderi  of  of  fettkment,  or  Uut  the  kian  or  ^ueep* 

*^  treafon  by  force  of  this  ftatute  are  not  of  this  realm  by  authority  of  parliament 

•«  Bore  to  be  followed ;  becaufe  the  fta-  .  are  not  able  to  make  lawa  of  fufficient 

M  uite,  which  made  them  good,  if  ex-  force  and  validity  to  bind  the  ddcent  of 

'  *<  ptrqd'"    C«.  P.  C.  f»  10.  in  the  marnn.  the  crown :  perfoni  who  declare  the  fame 

'    (l)  ^^  penaltiea  are  to  be  incurred  by  by  preaching  or  advifed  fpeaking  incur  a 

Chii  ftd»  anleb  the  proiectttion  be  within  'pr^wmmr*\  but  no  profecution  to  be  fisr 


fix  months  next  after  the  offenfe  commit-  wordi  fpokco,  nnlefi  information  be  ^ven 

'Ced^   See  alfo  the  ^Amt,  etf,  %,  and  6  upon  oath  before  ■  ju^ceof  peace  within 

Ann,  C0f.  7.  whereby  it  ii  made  high  trea-  three  daya  iftert  ^nd  the  profecution  bo 

(on  to  declare  by  writing  or  printing,  that  within  three  mootba  after  fuch  inforiM* 

the  queen  ia  not  lawful  or  rightful  ^neeut  ii6n. 

or  that  any  other  pcrfon  Inth  right  to  the  [rj  Cr»»  Cart  mj* 
'CiawBotherwifc  thin  according  to  the  a^ 

•  *«  thiti 
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"  there  can  he  but  evidence  to  dif cover  the  corrupt  heart  of  him  that  [pake 
*•  them  ;  hut  of  themfehes  they  are  not  treafon^  neither  can  any  ind'iQ' 
"  ment  be  framed  upon  them^^ 

Baker  in  his  Chronicle^  p.  229.  tells  us  of  two  very  hard  judgments 
of  trcafon  given  in  the  time  of  E.  4.  viz.  that  of  JValter  PFalker^ 
dwelling  at  the  fign  of  the  crown  in  Cheapjide^  who  told  his  Utile 
child  if  he  would  be  quiet,  he  would  make  him  heir  of  the  crown  : 
die  other  of  Thomas  Burden  (f)^  who  having  a  white  buck  in  his 
park,  which  in  his  abfence  was  killed  by  E.  4.  hunting  there,  wished 
it,  horns  and  all,  in  his  belly  that  counfellcd  the  king  to  kill  it; 
whereas  in  truth  none  counfclled  him  to  it,  but  he  did  itof  himfclf :  for 
tbefe  words  both  thefe  were  attaint  of  high  treafon,  and  executed  : 
tho  Markham  chief  jujlice  rather  chofe  to  leave  his  place,  than  affcnt 
to  this  latter  judgment.  Vide  indiflment  of  treafon  for  treafonable 
words,  P.  3  H,  4.  Rot.  4.  fa^  12.  IValtonh  cafe  and  Southed  cafe  (/). 

Therefore  tho  this  be  regularly  true,  that  words  alone  make  not 
treafon  or  an  overt-a£l,  yet  it  hath  thefe  allays  and  exceptions. 

(1 .}  That  words  may  expound  an  overt-a£l  to  make  good  an  indidl* 
ment  of  treafon  of  compaffing  the  king's  death,  which  overt-aft  pof  • 
libly  of  itfelf  may  be  indifferent  and  unapplicable  to  fuch  an  intent; 
and  therefore  in  the  indidJment  of  treafon  they  may  be  joined  with 
fuch  an  overt-a&,  to  make  the  fame  applicable  and  expofitive  of  fuch 
a  compaffing, .  as  may  plainly  appear  by  many  of  the  precedents  there 
cited  (u). 

(2  )  That  fome  words,  that  are  exprefly  menacing  the  death  or  de« 
ftnj£lion  of  the  king,  are  a  fufficient  overt  adk  to  prove  that  -  ^- 
compaffing  of  his  death,  M.  9  Car.  B.  R.  Crohagan^s  cafe  in  ^  •* 
Croke  (x)^  who  being  an  Irijh  prieft,  7  Car*  I.  at  Lijhon  in  Portugal 
vfed  thefe  words,  *'  I  will  kill  the  king  (innuendo  dominum  Carolum 
•♦  regem  Anglia)  if  I  may  come  unto  him^^  and  in  Aug.  9  Caroli  he 
came  into  England  for  the  fame  purpofe  (y).    This  was  proved  upon 

(f)  See  Maph't  hiftoiry  Juh^Mnno  1478.  cafe,  who  waf  alfo  coDviQed  of  treafon  for 

who  mentions  it  in  the  (ame  manner;  but  fcandaloiis  wordi. 

it  appears  from  the  indi£hnent  in  Cro,  Car,  (uj  In  Fynt'%  cafe, 

lao.  that  he  was  indided  for  calculating  (;r)  Cro,  Car.  339. 


the  king's  and  prince's   nativity,  and  de-  {y)  This  cafe  does  by  no  meant  prore^ 

clarttM;  that  thev  would  not  live  long  ;  and  that  words  alone  are  a  fufficient  overts.ad, 

■Ifo  for  publidiing  feditious  rhimes  anS  for  here  were  not  only  threatning  words, 

ballads,  altbo  this   was  not    treafon,  and  but  alfo  an  aft  done  in  order  to  put  thac 


was  therefore  made  felony  during  queen  threatning  in  execution ;   fo  that,  aa  our 

Sthahtiyt  life,  by  13  Eii».  cap,  2.  Cs.P*  author  admits,  it  comes  more  properly  un« 

C*  *.  6«  der  the  former  head ;  the  refolution  there* 

(t)  Loutb**  (not  SnMtb*\)  and    Walten*%  fort  \n  Kelyng  13.  that  wor da  arc  an  ovrru 

cafe  are  Trin.  3  A.  4.  toram  rege  r»t,  4.  and  aft,  which  is  founded  on  this  caft,  muil 

^.  3  H.  4«  €9ram  rtwt  r9t»  iz,  in  SptrhAuxk**  fall  to  the  ground, 

H8  •  his 
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his  trial  by  two  witnefles,  and  for  that  bis  traitorous  intenC  and  thft 
imagination  of  his  heart  was  declared  by  thefe  worils,  it  was  held  high 
treafon  by  the  courfe  of  the  common  law,  and  within  the  exprefs 
.words  of  the  ftatute  of  25  £.  3.  and  accordingly  he  was  convided, 
and  had  judgment  of  high  treafon  ;  yet  it  is  obfervahle,  that  there  was 
fomewhat  of  an  overt-a<^'-joined  with  it,  namely,  his  coming  into 
Englandf  whereby  it  feems  to  be  within  the  former  confident tion, 
namely*  tho  the  coming  into  England  was  an  a£l  indi£Ferent  in  itfelf, 
as  to  the  point  of  treafon  ^  yet  it  being  laid  in  the  indifiment,  that  he 
came  to^that  purpofe^  and  that  in  a  great  meafure  expounded  to  be  fb 
by  his  minatory  words,  the  words  coupled  with  the  zSi  of  coming  oves 
make  his  coming  over  to  be  probably  for  that  purpofe,  and  accordingly 
applicable  to  that  end. 

To  fay  that  die  king  is  a  baftard,  or  that  he  hath  no  title  to  the 
crown,  is  held  high'treafoh.  M.bjac.  Yehert,  197.  Blanchjlvwef% 
cafe, .  &  ibidem  Hilt.  8  Jae.  Berisford*^  cafe  (z). 

P.  13  Jac.  B,  R^(a)  Join  Owen  alias  CoUins  was  indited 
of  treafon,  for  that  he*  intending  the  king's  death,  falfo  l^ 
PiaStics^  fpake  diefe  words  of  the  king :  Tlieking  being  excommunicate 
by  the  pope  may  be  Wixjfully  depofed,  and  killed  by  any  ivhatfoeveff  which 
killing  is  not  murder ;  and  being  demanded  by  Henry  White^  how  ho 
durft  utter  fuch  a  bloody  and  fearful  concluCon,  Owen  anfwered.  The 
waiter  is  notfo  heineus,  asyfmfvppofe^  for  the  king  being  the  lefs  is  con* 
eluded  by  the  pope  being  the  greater ;  and  it  is  all  one  as  a  malefa^or  being 
eewuiHed  by  a  temporal  judge  is  delivered  to  execution^  Jo  the  king  being 
conviHedby  the  pope  may  be  lawfully  Jlaughtered  by  any  whatfoever^  for 
this  is  the  execution  of  the  fupreme  fentence  of  the  pope^  as  the  other  is 
the  execution  of  the  law :  to  this  indidlment  he  pleaded  not  guilty  ;  and 
it  was  ruled  to  be  high  treafon  by  Coke  chief  juftice  and  all  the  Court ; 
aad  being  found  guilty  he  had  judgment  to  be  hanged,  drawn  and 


C"7] 


(js)*Thif  cafe  it  likewlCe  reported  Cr9* 
Jatm  175.  and  i  Bul[,  147.  but  both  the 
cafei  quoted  here  by  our  author,  were 
sttiont  for  fcandaloui  words,  and  the  Tingle 
point  ta  judgment  before  the  court  waa, 
whether  tne  worda  were  adionable,  and 
even  aa  to  that  Ycl'9trt9m  and  Crokt  in  Bi* 
tuford^t  cafe  differed  from  the  other  jndcet} 
to  that  none  of  thefe  cafiea  pnove,  ttaat  Eare 
worda  are  an  overt^  of  ueafon  within 
25  Bd»  3.  indeed  where  any  one  not  only 
iitteri  word»  declaring  hii  own  thougbts^ 


bttt  endciYOttrs  by  proraifea  of  reward  or 
other  argunAmta  to  perl'uade  another  to  kiU 
the  king,  or  the  like,  this  haa  been  con* 
ftrucd  an  overt-aft  of  treafon,  becaufe  here 
it  fomething  bciidea  the  words,  here  is  aik 
attempt  to  draw  another  into  the  dei^gSf 
•nd  ia  aa  much  an  overt-aft  u  an  agree* 
ment  or  e  confultation  how  to  efieft  at* 
I.ord^/«^crWscale,  StettTr*  y§L  III./. 
108.  CStrnocet  cafe,  SteU  Tr.  ToU  Vim 
^.  c8fl.a5tf/l«63i. 

(«)  tBdUUf^t  185* 

^wrtcna 
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quartered  (bj.  And  here  it  was  faid  by  die  king's  attorney  (cj  upon 
the  evidence,  and  not  denied  by  the  court,  1  •  that  die  ftatute  of  25  £• 
3.  as  to  compaffing  the  king's  death  was  but  an  affirmance  of  die  com- 
mon law.  2.  Hiat  it  is  treafon  by  die  laws  of  all  nations ;  and 
therefore  an  embailador  for  compaffing  die  king's  death  (hall  be  exe- 
cuted here  for  treafon  \  but  for  other  treafons  (hall  be  remitted  into  his 
own  country  to  be  tried.  3.  That  woidt  of  this  nature  fpbken  defuturo 
have  been  adjudged  high  treafon  prefently  ;  and  therefore  it  was  there 
faid  to  be  adjudged  in  the  time  of  H,  8.  in  the  ca(e  of  the  duke  of 
Bucks f  that  thefe  words  were  high  treafon,  Jf  the  kingjkould  arrefl 
him  9f  high  tnafin^  hi  would Jlab  hhn  ;  fvide  cafe  de  duke  Buchs^  1 3 ' 
N.%.  11.  j.  12.  a.  where  there  are  odier  words  aUb  (dJ;J  and  in  the 
cafe  of  another.  If  H«  8.  wiU  noi  faii  again  qutm  Catherine  as  his 
wift,  hi  fiall  not  hi  king  (t)  \  and  in  the  cafe  of  Stanley^  ^  ^- 
Temp.  H.  7.  That  if  Pierce  Warbcck  were  the  fin  <»/  E.  4.  '^  ^  '  ■' 
hi  would  take  fart  with  him  againft  H.  7.  (f). 

And  note,  tha|  king  James  had  been  long  excommunicate  by  the 
pope,  and  that  every  Maunday  Thurfday  the  pope  excommumcates 
all  Catvinifts^  bfc.  and  all  that  have  withdrawn  their  obedience  from 
the  pope:  Owen  was  executed  accordingly.  Fide  la  (g)  the  whole 
judgment  and  particulars  and  confequence  thereof. 

(1)  Thefe  wordLt^  tbo  very  wicked  and  treafon  by  •  ptrticoUr  aft  of  parliament^ 

of  a  mifchievoas  tendency)  and  therefore  v'm,   i^  H*  8.  cap*  f  z.  spon  which  lord 

an  high  mifdcnieanor,  yet  unlefi  accomna-  Ce4#  oblcrvea,  C«.  P.  C.  14.  that  they  could 

Bied  with  fome  circumftaocet  to  (how  that  not  have  been  attainted  of  treafon  within 

Ihey  were  made  nfe  of  in  order  to  per-  25  £.3. 

foade  fomcbody  to  kill  the  king,  cannot  (F)  Lord  Battu  in  hit  hiftory  of  Hentf 

according  to  the  refolution  m  Pynt*%  cafe  VII.  p,    134.   reports,  that  the  crimioaf 

amount  to  an  overt-aA  of  high  treafon,  for  worda,  for    which    Stanly  waa   accufed« 

they  are  not  any  aft  at  all,  and  befidca  were  thefe;  **  T^at  t/bettrat  fmref  thattkt 

might  be  faid  by  a  bigotted  papift,  in  the  *'  ywng  man  (Perkin  Warbeck)  wert  king 

height  of  hit  i^orant   zeal,  without  in^  **  Edwrd's  Jim,  be  would  wiver  htar  arwu 

tending  or  imagming  the  death  of  the  king.  ^  0gainfi  bim,**    Upon  which  the  biftoriaa 

[e)  Bac99,  makes  this  obfenration ;  **  TbU  cnjt  famt 

{J)  There  was  alfo  fomewhat  of  an  overt-  <*  fimtwbut  an  bard  caft^  botb  in  rtfp0/i  $/ 

9&  joined  with  the  words ;  for  being  told  "  tbe  conditi—alt  and  m  refpUt  of  tie  $tbtr 

by  a  monk,  that  he  (hould  be  king,  and  <•  wari/k,   Scc^'-^Baf  (fays    he)    «'  Semg 

comnModed  to  obuin  the  goo<r  will  of  the  '*  writers  do  fui  this  out  of  doitbt;  fir  tbey 

eommonaltv,  he  was  accufcd  of  giving  cer*  **  fiy,  thai  Stanley  did  tsprtftj^  pramlU  to 

tain  robea  (or  that  intent :  this  duke's  cafe  «  aid  Perkin,  anafint  bimfome  btlp  oftru^ 

was  counted  hardy  and  his  fate  is  lamented  '*  fuit**    And  it  appears  py  the  record  of 

by  the  reporter.  £Uniey*g  indiftment  Quoted  in  Cro.  Car.p, 

(s)  This  was  the  cafe  of  ERmebtib  Barton,  1 13 .  that  be  was  accuied  not  only  of  worna, 

the  twly  maid  of  Kent  t  the  worda  as  re*  but  of  an  exprefs  agreement  and  Confpiracy 

latcd  by  lord  Bacon  in  his  hidory  of  Hetuy  to  bring  in  Peter  ff^arketk  and  make  him 

VII. ^.   134.  were  thefe s  **  H'baiif  king  king.    Note,  That  the  lord  i^^^M,  who fe 

**  Henry  tbe  eigblb  did  noi  take  Catharine  hiftory  is  here  quoted,  is  the  attorney  ge» 

**  bit  wife  again^  bejbonldbe  deprived  of  aeral  mentioned  in  Owm's  cafe. 
**  Ut  €rowm,4nd  die  tbi  deatb  0/0  dog,"  (f)  i  R«/.  Rep,  ig^. 

She  aoud  her  accomplices  were  attainteaof 

H  3  7.  Thofe 
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7.  Thofe  words^  which  being  fpokcn  will  not  make  an  bvert-aft  to 
make  good  an  indiftmcnt  of  compaffing  the  king's  death  ;  yet,  if  they  • 
arc  reduced  into  writing  by  the  delinquent  either  letters  or  books,  and 
publiftied  (h)^  will  make  an  overt-aft  in  the  writer  to  make  good 
fuch  ah  indiftmcnt,  if  the  matters  contained  in  them  import  fuch  a 
compaffing  (I).  Co.  P.  C.  p.  14, 

Inftauces  of  this  kind  are  many  in  4  Car,  Croke^  ubi  fupra  :  but  I 
fliall  inftance  "particularly  only  in  fViUiams*^  cafe,  P.  17  Jac.  B. 

R.  fkj. 

p  ^  Williams  wrote  a  book,  intitled  Balaam's  Afs  (l)^  in  which 
'^^  there  were  many  things  reproachful  and  dangerous  to  the 
king,  and  among  others,  that  the  kingjfiould  die  anno  domihi  1621- 
and  that  the  realm  fliould  be  deflroyed^  becaufe  it  was  anti  chriftian  and 
the  abomination  of  defolation  :  this  book  he  inclofed  and  fealed  up  in  a 
box,  and  fent  it  to  the  king  (m) ;  and  for  this  he  was  indiftcd  and 
'  attainted  and  executed  for  high  treafon,  vide  Co,  P.  C  1 4.  concern- 
ing words,  where  it  is  faiJ  thus :  *'  But  if  the  fame  be  fet  down  in 
**  writing  by  the  delinquent  himfelf^  this  is  a  fufficient  overt-a^  within  " 
**  this  JiatutQ,''^  And  the  fame  law  it  is,  if  it  be  fet  down  in  writing 
by  any  other  by  his  command  or  direction. 

8.  If  there  be  an  airemblln  t  together  to  confider  how  they  may  kill 
the  king,  this  aflembllngis  an  <3vert-aftto  make  good  an  indiftment 
of  compaffing  the  king's  death.  Tliis  was  Ardcn's  cafe  (nj^  26  £//z. 
and  accordingly  it  was  ruled  Decern,  14  CaroU  at  Newgate  in  the  cafe 
of  Tonge  and  other  confederates  (o). 

By  my  lord  Coit^'s  opinion,  Co,  P.  C.  14.  "A  confplracy  to  levy 
^*  war  is  no  treafon  by  the  ftatute  of  25  £  3.  till  war  bq  levied  ;'• 

(bj  In  PeatbamH  cafe  quoted  in  Cro»  '  one)  is  reported,  ft  RcL  Rip,  83.  and  i$ 

C^r,  129.  an  unpubliflied- writing  was  ad-  quoted,  Cro.Car'.  125. 
mitted  in  evidence  as  an  overC-aS  of  tre^-.         (l)   He  wrote  two  books,  one  called 

fon ;  the  like  in  the  cafe  of  Col,  Sidney ^ '  BaUam^t  Aft^  and  the  other  Sptadum  Re^ 

State Tr,  Vol  llUp,  7|0.  but  both  thofe  gmU* 

cafes  were  unwarxanublc ;  as  to  the  firft  it         (m)  In  this  cafe  was  firft  broached  that 

does  not  appear  there  was  any  judgment,  famous  doftritie,  fcrtUre  tfi  agtru    Th« 

for  the  book  fays  it  was  againit  the  opinion  court  went  fo  far  as  to  declare  it  to  be  their 

of  many  of   the  judges,   and    the  Utter  opinion,  that  if  this  book  had  been  fonnd 

wis  reiolved  at  a  time  of  day,  when  the  in  his  iludy,  it  would  have  been  a  fufficient 

refolution  of  the  judges  in  fuch  an  affair  evidence  of  the  treafon,  for  which  be  was 

ought  to  be  but  little  regarded;  that  judg-  indiQed  ;  but  this  cafe  deilroys  its  own 

mcnt  was  accordingly  reverfed  by  a6k  of  authority  by  going  too  far,  for  they  agreed 

parliament,  I  ff^i&  M,  ,  it  to   be  a  dear  point,  that  bare  wordi 

(1)  As  wu  *Tuya*t  cafe,  Kelyng  22.  for  might  amount  fo  treafon ;  ftrange  cooftruc*  ' 

report  fays,  that  the  people  were  exhorted  tion  of  the  (btute  of  25  Ed»  3* 
by  that  book  to   put  the  king  to  death.  (n)  Andtrjw.,  parsl,f,  104* 

State  Tr,  Vol.  2.  p,  04.  ^q)  Keiyngi'j^  SttUtTn  Ftk ll.f» ^7^, 


(k)  This  cafe  (which  feenu  a  very  har4 


and 


•\ 


•4 


HISTORIA  PLACITORUM  CORON-ffi.       1 19 

and  there  have  been  feveral  particular  and  temporary  a£ls,  that  make 
the  confpiracy  to  levy  war  treafon,  as  well  as  compaffing  the  king's 
death.     And  therefore  he  faith,  *'  That  it  bath  been  refolved,  35  jE/is, 

Aal  confpiracy  to  levy  war  againft  the  king  (hall  not  be  iaid  an 

overt-aAy  to  ferve  an  indictment  for  the  compaiCng  the  king's^eath> 
**  becaufe  die  claufes  concerning compaffingof  the  king's  death^and  that 
**  of  levying  war,  are  diftinA  clanfes^and  declare  di(Un£t  treafons;  and 
^  therefore  the  latter  ihall  not  be  an  overt-a<ft  to  ferve  the  former,  be- 
^*  caufe  this  were  to  confound  feveral  clafles  or  memira  £videntia  of 
•*  high  treafon." 

And  yet  in  the  iame  book,  /•  12.  the  cafe  of  the  carls  of  -  ^ 
J^ex  and  Seutkamptony  43  Eliz,  are  cited,  which  feem  to  con*  '-  ^ 
tiadifl  that  opinion  :  the  words  are,  ^*  That  thefaid  earh  intended  tg 
^  g^  ^0  /^^  ^otirt  where  the  queen  was^  and  to  have  taken  her  int$  their 
"  power ^  and  to  have  removed  divers  of  her  council^  and  for  that  end 
'*  did  etffemble  a  multitude  of  people  \  this  being  raifed  to  the  end  afore-- 
^*  faid  v>as  afufficient  evert-aff  for  compafflng  the  death  of  the  queen  ;** 
which  feems  to  contradict  what  is  elfewhere  by  him  faid  (p). 

And  he  that  (hall  read  the  proceeding  againft  the  duke  of  Norfolk 
fet  forth  at  large  by  Camden  Eliz.  fub  anno  1512.  ^.  ITO.  tst  fequen^, 
iibuSf  will  find,  that  not  only  the  confpiring  with  a  foreign  prince  to 
invade  this  kingdom,  and  iignifying  it  to  him  by  letters,  is  an  overt- 
ax to  maintain  an  indictment  for  compaffing  the  queen's  4^th :  bu^ 
that  the  duke's  purpofe  to  marry  the  queen  of  Scotland^  who  had  for* 
merly  laid  claim  to  the  crown  of  England j  and  fignifying  it  by  letters, 
and  all  this  done  without  the  confenfr  of  the  queen  of  England^  was 
beM  an  overt-a£k  to  depofe  the  queen  of  England^  and  to  compafs  her 
death  ;'  for  if  the  queen  of  Scots  claimed  the^  crown  of  England^  he, 
that  married  her,  mvft  be  prefumed  to  claim  it  alfo  in  her  right,  which 
was  not  confiftent  with  the  fafety  of  the  queen  of  England^  and  her 
tide  to  the  orown ;  and  aldio  this  extending  of  treafon  (as  to  this 
point  of  marriage)  by  illation  and  confequence  was  hard  (q)  ;  yet  the 
doke  was  convidt  and  attaint  of  treafon  generally  upon  tliis  indidt- 
ment,  tho  there  are  likewife  fonie  other  crimes  charged  in  the  indid« 
nient« 

{p)  I  do  not  fee  bow  this  contradidj  State  7r.  V^.  I.  p..  190. 
What  if  faid  by  lord  (Uke^  p.  14.  for  here  (ti\  According  to  lord  CMt  underfttnd- 

wai  an  cxpreft  deiign  to  put  the  perf9n  of  ing  of  the  ftatutc  of  a 5  ^^..3.  it  waa  not 

the  auitm  onAer  a  force  ;  nay  it  had  pro-  only  hard  but  illegal,  for  by  that  (Ututeno- 

cccdcd  farther  than  a  dcfign,  for  there  wae  one  ought  to  be  convided  by  infcrcncct  or 

B  auiUitide  eSmilfy  aflcmbloi  for  that  end.  tlhtioni.  Cake.  P.  C,  p*  xs« 

H  4  .  I  Will 
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I  win  therefore  fet  down  the  reTolutions  of  the  judges  1663.  toudi* 
log  tbofet  that  were  afletnbled  in  Yorkjhiu  at  Farley  fV^d  (r)^  di* 
Ters  of  whom  wxre  after  indited,  and  attainted  of  high  treafon  for 
.  -  compaffing  the  death  of  the  king:  the  refolution  was  in 
I-  -'  thefe  words,  as  I  liave  tranfcribed  it  verbatim  out  of  a  MS% 
of  my  lord  keeper  Bridgman  then  chief  juftice  of  the  C,  B.  who 
was  prefent  at  the  conferencey  /«/>  agree  par  les  juftices  fur  c^nferenct 
iouchant  ceuxy  queux  aJfembU  eux  in  Farley  Wood  in  Yorkshire  166  J, 
qui  fur  inii^hnem  pur  e^mpafJSng  mart  le  rej  evert  fait  feet  efire  Uyd 
in  <onfuliing  a  levjer  guerre  centre  lui  (ipu  eji  evert-aH  Je  fey  mefmej 
(^  oGual  affembling^  bt  levying  guerre:  Ei  eu  Co.  P.  C.  14.  dit^ 
**  Qf  cenfpiracy  a  kvyer  guerre  neft  treafiuy  tatiquefeit  levyedf  fs/  fur 
**  tee  nefi  evert-afff  eu  manifcfi  preefe  tie  compaffing  mert  le  rey^  ear 
*•  le  parob  foni^  (de  ceo  J  i.  e  xempaffing  mer  le  rey^  H  ceofeit  a  ten* 
**  founder  le  fever al  clafjes^  ou  membra  dividentia  :*'  Uncor  le  ley  e/t 
contra ;  &  iffSnt  fuit  refolve  per  touts  Us  jufiices  H  eeuneel  de  rey  in 
le  cafe  des  regicides y  Venner,  Tonge  &  Vane  ^y  ft  fur  indi&nuni 
de  compaffing  de  mert  le  roy^  confulting  a  levyer  guerre^  eu  aSual  af* 
fmhling  de  guerre  fueront  evidence,  V  overt  faits  provant  compaffing 
mort  le  roy ;  W  cee  appeirt  in  Co.  P.  C.  14.  **  Si  fubjeH  confpire  ove 
••  ferein  prince  de  invader  le  realm,  W  prepare  pur  ceo  per  overt  fait^ 

ceo  efl  fttfficiem  overt^B  pur  mort  le  roy :  Et  ibidem  p.  12.  **  Le 

count  de  Eflex  fsf  South*  intended  daler  al  court,  ii  daver  frife  la 
**  r^igne  en  lour  fewer,  ti  remover  afcun  de  councel,  ii  a  ceo  fine  af- 
"  fembled  multitude  de  people  \  diis  being  raifed  for  the  end  aforefaid 
•*  fuitfufficient  overtoil  pur  compaffing  de  mort  le  roy,"  queux  2  cefes 
*•  font  exprefje  contrary  al  primer. 

Fuit  auxi  agree,  que  Jlun  overt^afl  foit  lay  en  le  enditement,  fi  le 
proof  efl  dun  autre  overt-^H  do  mefme  le  kinde,  eu  Jpecies  de  treafon^ 
ceo  efl  affets  bone  evidence. 

I  muft  confefs,  that  I  could  never  aflent  to  this  lafirpart  of  tbe 
refolution :  tho  I  know  it  was  fo  praAifed  in  criminal  cafes  in  the 
ftar-chamber,  for  I  have  always  thought,  1 .  That  the  overt-ad  is  an 
efiential  part  of  the  indidment.  2.  As  it  muft  be  laid,  fo  it  muft  be 
proved  (t) ;  for  otherwife*  if  another  a<fl  than  what  is  laid  ftioukl  be 
|.  \  fufficienti  the  prifoncr  would  never  be  provided  to  make  his 
'-       ^  defenfe.    3.  That  more  over-ads  than  one  may  be  laid  in 

[r\  Ktlyni  19.  t*p%  3.  V  9-  r hereby  it  ii  provided,  that 

(/)  Kelyngt  to*  %i.  no  evidence  fluU  b«  given  of  any  overu 

Xt )  Ktfyng  8.   !•  ciitrm,  ^wevcr  this  aa,  which'  it  sot  exprdtly  kid  in  the  in* 

poiat  i»  put  out  of  all  doubt  by  7  IT.  3.  di&ncnt* 

an 
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an  inmcuiient)  and  then  die  proof  of  any  of  diem  fo  laid,  being  in 
law  fnfficient  overt-  aAfl»  maintains  die  indidment.  4.  That  if  any 
pveit«ad  be  fufficiendy  biid  in  die  indidmenty  and  proved,  any  other 
overt-ada  may*  be  given  in  evidence  to  aggravate  the  crime  and  ren^ 
der  it  more  probaUe. 

This  refolution,  as  to  the  point  of  compaffing  the  king's  deadi, 
being  ^e  latter  and  of  great  weight,  and  more  dian  twice  pra^fed 
(u)^  oaght  io  out-weigh  the  opinion  before  cited,  and  with  thia 
agreea  the  refolntion  of  13  E&%.  Dytr  298.  h.  in  Dr.  iV^r^Vs  cafe, 
who  coafpired  with  a  foreign  prince  to  invade  this  realm ;  it  was 
a^u^ed  an  overt-adl  to  make  good  an  indi&nent  of  compaffing  the 
queen's  death  (x).  Vidt  Jnierfin^s  Reports  Ploiiio  1 54.  which  was 
the  cafe  of  ^dem  and  SmmrvitU  and  otherSf  who  conipired  the  death 
oF^neen  EUzakith^  rdblvcd  by  all  the  juftices,  that  a  meeting  to- 
gether of  thefe  accomplices  to  confult  touching  the  manner  of  effeft- 
ing  it  was  an  oveit-aft  to  prove  it,  as  well  as  S$mervill€*s  buying 
of  a  dagger  a&uallj  to  have  executed  it*  AniafiiCs  Rep.  Pan  L 
p.  104* 

And  yet  diis  diflerence  feems  to  me  agreeable  to  law,  and  recon* 
ciies  in  fome  meafure  both  refoludons. 

An  aflembly  to  levy  war  againft  the  king«  either  to  depofe  or  re« 
firua»  or  enforce  him  to  any  ad,  or  to  come  to  his  prefence  to  re* 
move  his  counfellors  or  minifters,  or  to  fight  againft  the  king's  lieu- 
tenant or  military  commiffionate  officers,  is  an  overt  ad  -  ^ 
proving  the  compaffing  of  the  death  of  the  king ;  for  fuch  ■-  *^  ^ 
a  war  is  direfbd  againft  die  very  perfon  of  the  king,  and  he,  diat 
defigns  to  fig^t  againft  the  king,  cannot  but  know,  at  leaft,  it  muft 
hazard  his  life;  fuch  was  the  caie  of  the  earl  of  Ejlfex  and  fomo 
others. 


(»)  Bat  yet  it  doet  by  no  mcuu  follow 
mm  thence,  that  this  refoltuicia  it  n^ 
u  tt»  thii  poiat  any  more  than  m  to  the 
oiher  rcfolved  at  the  fame  time,  which  yet 
our  author  thioki  to  be  wrong ;  were  it  a 
]K>int  of  comnum  law  the  repeated  refolu- 
tiona  of  the  jii^|Ci  it  the  ooly  way  to  know 
what  the  law  ia  t  but  where  the  qoeftion 
trifiea  upon  an  aft  of  parltaaient,  that  li  to 
be  the  rule  for  courta  of  juftice  to  go  by, 
of  which  they  are  to  jad^  according  to 
their  own  reafon  and  ondcrftanding,  and 
are  not  tn  fuch  caCea  tied  down  by  Former 
determinationa  any  firther  than  the  reafona 
or  aigumenta  thoeof  appear  condufiTe^ 


for  juHeawium  tfi  tttfhus  nm  fxempPtu  Co.- 
F»C  6. »  wuwguu.  A  Care  coofpiracy  lo  levy 
war  is  certamly  not  treafon,  and  waa  (o 
■djadced  in  the  cafe  of  Sir  y§bn  Friend  \ 
bat  if  it  appears  upon  evidence,  that  the 
defign  was  to  kill  the  king,  or  depofe  htm 
or  imprilbn  him,  or  put  any  force  on  him, 
and  the  levying  war  was  only  the  way  or 
method  maae  ufe  of  to  effc£l  that  dcugo, 
then  it  will  be  an  ovcrua^l  of  compafunz 
the  death  of  the  king;  and  this  is  the  diu 
tiftion  uken  by  lord  chief  juftice  Holt  in 
Sir  John  Frund't  cafe,  St$U  Tr.  Fol.  IV. 
/.  613, 614. 
(»)  See  a  rraft  315* 

But 
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Bat  if  h  be  a  Icryiing  of  war  againft  the  king  merely  l^y  inteipie* 
tatk>»  and  conftriH%on  of  law,  as  that  of  Burton  (j)^  and  others,  to 
pull  down  all  enclofures,  and  that  of  the  apprentices  m  London  lately, 
to  poll  down  all  bawdy-honfes  (%)^  dt  quibns  hrfra^  this  feems  not 
to  be  an  evidence  of  an  overt-a£t  to  prove  compaffing  the  king's 
deattty  when  it  is  fo  difclofed  upon  die  proof,  or  if  it  be  fo  particularly 
laid  in  the  indictment ;  tho  frima  facie  if  it  be  barely  laid  as  a  lory* 
ing  war  againft  the  king  in  the  indidment,  it  is  a  good  overt-a^  to 
ferve  an  indidment  of  compaffing  the  kingls  deadi»  till  yagon  evidence 
ft  ihall  be  difGloied  to  be  only  to  the  purpofe  aforelald,  and  fb  only 
an  interpretative  or  conftniAive  levying  6£  war.  And  Bmttotfs  cafe 
Z9  £/iz.  feems  to  intimate  as  much,  betaufe  they  took  him  to  be 
indictable  only  upon  the  ftatute  of  13  Eii%.  cap.  1.  for  confpiring  to 
levy  war  againft  the  queen,  whereas  if  this  had  been  an  overt>a£t  to 
prove  the  compaffing  of  the  death  of  the  king,  the  ^£t  had  been 
treafon  within  25  JS.  J.  as  fufeiy  it  wpuld  have  been,  if  he  had  con* 
^ired  tohaveraifed  a  war  dire£Uy  againft '^he .  king  or  his  forces^ 
and  aflembled  people  for  that  purpofe,  tho  an  adlual  war  had  been 
caufed  by  him. 

But  fuch  a  levying  of  war  may  in  procefs  of  time  rife  into  a  direft 
war  againft  the  king ;  as  if  the  king  fend  his  forces  to  fupprefs  them, 
and  they  iighi  the  king's  forces ;  and  then  it  may  be  an  overt-ad  to 
prove  the  compaffing  of  the  king's  death. 

And  thus  &r  of  compaffing  the  ilng^s  deadi. 

Scmetliing  I  ft^all  add  touching  the  compaffing  of  the  death  of  the 
^eenj  or  prince^  wherein  I  ftiall  firft  confider,  what  ftiall  be  faid  the 
^een^  or  thdr  eldeji'fon  within  this  a6i.  2.  What  a  compaffing  of 
their  death. 

-  ^  I.  A  queen  dowager,  namely  the  queen  after  the  death  of 
^  ^^  her  huft>and,  is  not  a  queen  within  this  aS,  for  tho  flie 
bear  the  title  of  queen,  and  hath  many  prerogatives  anfweritig  the  • 
dignity  of  her  perfon,^  yet  ihe  is  not  (his  queen)  pr,  as  the  other 
parts  of  the  z£k  exprefs  it,  (fas  companion)  it  muft  be  the  queen 
confort,  the  king's  wife,  and  during  the  marriage  between  them. 

.2.  The  queen  divorced  from  the  king  a  vinculo  matrimonii^  as  for 
capfe  of  confanguinity,  is  not  a  queen  within  this  a£t,  tho  the  king 
be  living :  this  was  the  cafe  of  queen  Katharine^  who  was  firft  mar* 
ried.tp  prince  Arthur^  and  by  him,  as  was  &id,  carnally  icaown,  and 

after 
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after  his  death  married  to  prince  Henry  (afterwards  king  Henry  VIII.)f 
hj  whom  (he  had  iflue  Mary  (afterward  queen  of  England)^  and 
afterwards  after  twenty  years  marriage  was  divorced  caufi  affinhatis^ 
which  divorce  was  confirmed  in  the  parliament  25  /f.  8.  cap.  22. 

This  was  aifo  the  cafe  of  his  fecond  wife  queen  Anne^  who  was 
alfo  divorced  a  vincuio^  and  that  divorce  confirmed  by  the  ftatute  of 
28  H  8.  cap.  7.  which  nevertfaclcls  was  again  repealed  in  part  by 
the  flatxite  of  35  H  8.  cap.  1.  and  in  effedl  wholly  by  the  flatute 
of  1  EHz.  cap.  3.  and  yeC  there  is  one  claufe  obfervable  in  the  a£t  of 
28  H  8.  that  treafons  committed  againft  queen  Anne^  or  the  lady 
£lixabeth  her  daughter,  mefhe  between  the  marriage  and  that  divorce 
were  punifhabk,  altho  the  divorce  made  a  nullity  of  the  marriage  ; 
and  therefore  there  is  a  fpecial  claufe  to  pardon  all  fuch  treafons,  fo 
that  the  relation  of  the  divorce,  and  feparation  to  diiToIve  the  marriage 
ab  inUiOi  was  not  thought  fu£Bcient  to  difcharge  thofe  treafons,  with* 
out  a  fpecial  pardon  difcharging  the  treafons  committed  againft  thenu 

But  we  need  not  put  the  cafe  of  a  divorce  a  men/A  ii  thopo  eaufi 
aduluriif  becaufe  adultery  by  the  king's  wife  is  high  treafon  in  her, 
and  fo  the  cafe  of  a  divorce  cannot  well  come  in  queftion,  for  ibe 
muft  be  executed  for  treafon.  P.  28  H.  8.  Spilman^s  Rep.  (a).  35 
H.  8.  cap.  21.  (b).  Co.  P.  C.  p.  9. 

IL  Ou  lour  fit%  eigne  a  heir. 

At  common  law  compaffing  the  death  of  any  of  the. king's  L     5J 
children,  and  declaring  it  by  overt-a£t  was  taken  to  be  treafon* 
Brhton^  ubi  fupra ;  but  by  this  zSt  it  is  reflrained  to  the  eldejl  fon 
and  heir. 

.  1.  The  eldejl  f on  and  heir  extends  not  to  a  coDatefal  heir,  tho  de« 
clared  heir  apparent  to  the  crown,  unlefs  there  be  a  fpecial  provifioa 
for  that  purpofe  by  z&  of  parliament :  thus  Roger  Mortimer  II  R.  2* 
Richard  duke  of  York  39  H.  6.  John  de  la  Poole  tempore  R.  3.  and 
Henry  inarquis  of  Exeter  tempore  H.  8.  were  declared  heirs  apparent 
of  the  crown;  yet  compai&ng  any  of  their  deaths  in  the  king's  life^ 
time  was  not  treafon  within  this  ^St.    Co.  P.  C.  8,  9. 

And  therefore  in  that  great  agreement  made  in  the  parliament  of 
39-iif.  6.  when  Richard  dukp  of  York  made  his  claim  to  the  crown* 
and  it  was  enaAed,  that  H.  6.  ihould  hold  the  crown  during  his  life* 
and  that  Richard  duke  of  .York  ihould  fucceed  him.  Rot.  Pari.  39 

(«)  In  the  cafe  of  qaeen  jinat  Bdtw*  {h)  In  die  a^B  of  ^ueen  Ksihsrin*. 

ff.6. 
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Ji.  6.  n.  24.  it  18  fpectally  ena^d«  that  if  any  perfon  do  compafs 
or  imagine  the  death  of  the  duke,  and  thereof  be  attaint  by  open 
a&»  it  fliall  be  high  treafon ;  which  bad  not  been  fo,  nnleft  it  had 
been  efpecially  enaSed. 

S.  The  king  takes  wife»  and  by  her  hath  iflue  two  ions,  die  eUeft 
£ef,  the  wife  dies,  he  takes  a  feoond  wife ;  this  iecond  fon»  tho  he 
were  once  not  eldeft,  and  tho  he  be  not  hwr  eigng  fitz^  but  only  tfaa 
king's  fon,  is  eldeft  fon  within  this  (latvte. 

S.  King  Edward  III.  had  ifliie  die  BhA  Ptinet^  who  had  iflbo 
Hichard  of  Bwrdioux  afterwards  king  RUhard  IL  his  eUeft  grand* 
child,  tho  he  were  not,  in  the  life  of  his  fadier  die  Black  Prince^ 
the  king's  eldeft  fon  widiin  this  Aatute,  yet  his  father  being  dead  in  the 
life  of  Edward  III.  it  may  be  very  confiderable  whether  prince  Rieh^ 
ard  be  the  king's  eldeft  fon  within  this  ftatute,  and  the  compaffing 
of  his  death  be  high  treafon ;  for  he  is  heir  apparent  of  the  crown* 
and  his  heirfhip  cannot  be  devefted  by  any  after  bom  child. 

The  duchy  of  Cornwall  was  fettled  upon  the  Black  Priua  f^  ipjius 
.  ^1  ^  haredum  fuorum  region  Anglise  fiiits  primogimiis,  altho 
■-  -I  the  king's  eldeft  daughter  be  not  duchefs  of  Cornwall^  be« 
caufe  notfilius^  yet,  (contrary  to  the  opinion  delivered  in  the  prince'a 
cafe  8  Co^  Rep.  30.  a  J  H.  8.  after  the  death  of  his  brother  prince 
Arthur^  and  our  late  king  Charles^  after  the  death  of  his  eldeft  bro* 
ther  prince  Henry ^  were  dukes  of  Cornwall  in  the  life  of  their  fathers : 
the  laner  appears  exprefsly  by  the  ftatute  of  21  Jac,  cap.  29.  wherein 
it  is  fo  declared* by  judgment  of  parliament ;  and  Richard  o(  Burdeanae 
was  alfo  duke  of  Cornwall  after  the  death  of  his  father  the  Black 
Prince^  and  comes  in  the  catalogue  of  dukes  of  Cornwall  in  the  coU 
le£lion  of  Fincent  and  Mills  of  the  nobility  of  England;  and  bad  the 
revenues  thereunto  belongingi  as  appears  undeniably.  Rgt.  ParL 
51  E.  3.  n.  65.      * 

But  it  feems  it  was  not  by  virtue  of  that  limitation  in  the  grant 
to  the  Black  Prince^  but  by  a  new  fpeciat  creation ;  for  Rot.  Pari. 
50  £.  3.  If.  50.  the  commons  petition,  that  he  might  be  created  duke 
of  Cornwall^  earl  of  Chcfter^  and  prince  of  Wales  \  the  king  declined 
the  doing  of  it  at  their  requeft,  as  beiqg  a  thing  proper  only  for  the 
king  to  do  his  pleafure  therein :  the  truth  is,  the  king  had  done  it 
before  the  requcft  made,  wz.  Rot.  Cart.  47,  48  t^  49  E.  3.  n.  10. 
the  words  of  the  charter  are,  *•  Ex  conJiH9  £^  confenfu  pralatorutn^ 
*•  ducum^  comitum  W  baronum^  ipfum  Ricardum  principem  Walli:©, 

<*  duccm 
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*•  ducem  Cornubiae,  ti  comitem  Ccftriae  fecimus  li  crcavimus"  and 
grants  him  the  poCfeffions  thereunto  belonging»  which  he  accordingly^ 
enjoyed:  vide  Rot.  Pari*  51  £.  3.  n,  9.  and  obfcrve  a  certain  cftate 
18  limited  by  the  patent  of  creation  for  life ;  or  orherwife,  it  feenis« 
at  was  thought  fit  to  leave  it  to  the  confiru^on  of  law,  whether  he 
had  it  purely  by  a  new  creation,  or  by  the  conftrudion  of  the  char- 
ter 11  £.2.  to  tlie  Black  Prince. 

This  cafe  therefore  touching  confpiring  the  death  of  fuch  a  prince^ 
as  Richard  of  Bnrdcaux  then  was,  tho  it  may  be  probable  to  be  trea- 
fon  within  the  intent  of  this  aA,  is  fitted  to  be  firft  decided  by  par- 
Usment  according  to  the  caution  ufed  in  the  flatote  of  25  £•  3. 

3.  If  the  king  of  Englatid  hath  two  daughters  only,  and  noion^ 
die  eldeft  daughter  is  not  widiin  the  words  or  intent  of  the  p       « 
king^f  tldefi  fin  widiin  this  claufe,  for  a  fon  may  be  after  ^      '  ^ 
bom;  but  feveral  ftalutes  have  made  temporary  provilioos  in  this 
cafe:  vidi  the  ftatotes  of  25  H*  8.  cap.  22*  28  i/.  8.  cap.  1. 

It  is  true  the  implication  of  Co.  P.  C*  p*  9.  where  it  is  fa]<^ 
^  If  the  heir  apparemt  be  coUatered  heir  appareniy  he  is  not  within  this 
^  flatuief  stntU  if  be  declared  by  parliament^**  implies  that  the  lineal 
ttfdr,  male  or  female,  is  widiin  this  ftatute. 

But  the  implication  of  the  ftatute  itfelf  is  againfl  it,  becaufe  diis 
M&  almoft  in  the  fame  breath  takes  notice  of  the  king's  eldeft  daiigh«> 
ler  upon  anodier  rank  of  treafon,  namely  defiling  her ;  and  it  is  not 
fafe  to  extend  this  2&  by  conftrudlion* 

The  iecond  daughter,  living  the  firft,  is  certainly  not  widiin  diis 
law,  becaufe  not  immediately  inheritable  to  the  crown. 

Yet  by  the  ftatute  of  25  H.  8.  cap.  22.  which  was  but  temporary, 
provifion  is  made,  diat  if  any  thmg  ftiould  be  written  or  done  to  the 
peril,  flander  or  diftierifon  of  any  of  the  iflues  and  heirs  between  him 
and  queen  jfnne^  the  fame  fhould  be  treafon. 

Tlius  far  touching  the  perfons  of  the  queen  or  prince. 

Vow  what  ftiall  be  laid  a  compalfing  of  their  death,  or  an  overt* 
iSt  to  prove  the  £ime :  what  ftiall  be  faid  a  compaffiog  of  the  king's 
detth,  hath  been  at  large  declared,  much  whereof  may  be  applied 
to  die  queen  or  prince,  but  not  univerfally ;  for  the  king  is  above  the 
coercion  of  the  law,  tho  his  adiions  are  not  exempted  from  the  di- 
rsftion  of  the  law  in  many  cafes ;  but  the  queen  and  prince  are  fub- 
jtSt$  of  the  king,  and  fubjeA  to  the  laws ;  whence  it  comes  to  pafs^ 
diat  there  are  certain  overt-aAs  manifefting  compafling  die  king's 

death, 
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death,  which  are  fpecifical  and  appropriate  to  the  king  and  his  fore-* 
leign  power  and  royal  dignity,  which  are  not  applicable  to  the  queen 
or  prince. 

If  a  man  eompafs  to  imprifon  the  king,  tho  it  be  colonrably  done 
hy  proceliTof  law,  it  is  a  compafiing  of  the  king's  death  within  this 
a&,  as  hath  been  {hewn. 

But  if  the  queen  or  prince  commit  a  mifdemeanor  of  fuch  a  na* 
tore,  as  is  a  contempt  againft  the  king's  laws,  to  which  imprifon- 
.  -  mcnt  is  proper,  as  in  cafe  of  treafon,  felony,  refcue,  they 
••  -'  may  be  imprifoned  by  preeefs  of  law  without  danger  of 
treafon :  thus  was  the  fon  of  Henry  IV.  committed  by  Gafcoign  chief 
juftice  for  refcuing  a  prifoner  from  the  bar ;  and  feveral  a6ls  of  at- 
tainder of  treafon  have  paffed  in  parliament  againft  fome  queen-con« 
forts,  as  appears  by  28  H.  8.  tap.  7.  33  H.  8.  cap.  21.  againft  queen 
Catharine  Howard-.     Rot.  Pari  5  H.  6.  ».  11- 

Again,  to  eompafs  to  depofe  the  king  is  treafon,  but  to  compais 
a  divorce  between  the  king  and  queen  by  the  king's  commiffion  by 
due  procefs  of  law  was  no  treafon,  as  appears  in  the  procefs  before 
the  archbi(hop  of  Canterbury^  whereupon  queen  Catherine^  and  after- 
wards queen  j/nne  were  divorced. 

The  compafling  therefore  of  the  death  of  the  queen  or  prince, 
which  is  treafon  within  this  aft,  is  where  a  man  without  due  pro- 
cefs  of  law  exprcfsly  compaffeth  the  wounding  or  death  of  them 
either  by  force  or  poifon. 

And  thus  much  for  treafon  in  eompaffing  the  death  of  the  king, 
queen,  of  prince ;  and  becaufe  the  next  treafoti  declared,  namely  the 
violation  of  tlic  king's  wife,  the  king's  ddeft  fon's  wife,  the  king's 
ddeft  daughter,  hath  not  much  to  be  faid  concerning  it,  I  (hall  clofc 

this  chapter  with  it. 

1.  The  violating  the  tinges  companion^  that  is  the  king's  wife,  the 
queen  confort,  her  hufband  being  now  living;  this  is  high  treafon, 
and  fo  it  is  in  her  if  flie  confent.     P.  28  H.  8.  33  if.  8.  cap.  21. 

Co.  P.  C.  p.  9.    . 

2.  The  wife  of  the  king's  eldeftfon  and  heir^  a  princefs  confort,  and 
diving  the  coverture  between  them ;  a^d  if  ihe  confent,  it  is  treafon 

in  her. 

3.  The  king^s  eldeji  daughter  not  married:  this  extends  tp  a  fecend 
daughter,  the  ddeft  being  dead ;  for  (he  is  now  ddeft,  and,  for 
want  of  iflue  malct  inheritable  to  the  crown  \  but  at  common  law 

tbi» 
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A18  treafoii  extended  to  any  of  the  daughters.  Britton^  cap,  22.  §.  71. 
It  extends  to  an  t:Ideft  daughter,  tho  there  be  fons ;  and  qiutre^  whe- 
iher  to  an  eldeft  daughter,  that  hath  been  married,  and  is  now  a  wU 
dow»  ttient  marry  may  be  conftnied  either  way ;  or  if  it  doth,  yet 
whether  it  extends  to  an.eldeft  daughter,  (hat  is  a  widow,  and  - 
hath  childroi  by  her  hulband ;  the  words  of  the  old  books  LI^9i 
are  ovant  r^s,  ^l  eft  marry :  it  feems,  that  if  the  eldeft  daughter 
luth  beea  once  insaried,  ftie  is  not  within  this  law,  becaufe  of  the 
words  nimi  marry^  tho  the  reafon  may  poi&bly  be  the  fame ;  and  tt 
feems,  tho  there  be  fons,  yet  the  violating  of  the  king's  eldeft  daugh* 
ter,  being  within  the  eicpreis  words  of  the  law,  the  violation  of  her 
is  within  this  law,  becaufe  within  the  words  ;  and  yet  die  violation 
of  &e  wife  of  die  king's  fecond  fon  is  not  within  this  ftatute,  yet  he 
and  his  iffiie  is  inheritable  to  the  crown  before  the  ehleft  daughter; 
in  this  cafe  therefore  the  words  of  the  law  are  to  ^ovenu 

Aitho  it  (hould  feem  probable,  that  the  eldeft  fon  of  the  prince 
after  the  deadi  of  his  father  may  be  the  king's  eldeft  ion  within  this 
ad,  as  is  before  obferved ;  yet  the  daughter  of  the  king  s  eldeft 
daughter,  after  her  mother's  death,  feems  not  an  eldeft  daughter  with- 
in this  a&,  her  grandfather  being  living,  for  the  grandfon,  who  is 
heir  apparent  of  the  crown,  is  of  more  confideration  than  the  daugh* 
ter  of  a  daughter,  who  cannot  be  heir  apparent,  becaufe  a  fon  may 
be  bora. 

Q^re^  Whether  violating  the  ddeft  daughter,  after  the  death  of 
die  king  her  father,  be  treafon  within  this  a£b,  where  a  fon  fucceeds 
Co  the  crown :  it  feem^  not,  for  the  relation  is  ceafed  fcj. 

And  dius^far  for  the  two  firft  branches  of  high  treafon* 

42  tlackf.  Com.  ch.  vt.  Mge  ySi   Co.  Lit.  133.  b.    i  Hawk.  P.  C.  34,  36,  37.    Mooit^ 
6aa*  a  Vent,  316.  Bro.  Treafon,  pU  14.    Co.  P.  C*  7.    Foft.  397, 460, 403. 

Kelyog.  <•  lA.  13.  pi.  19. 

• 

fej  She  it  no  lon^  lagntfiU  It  rty.  It  of  coarfe  that  the  eldeft  fon  and  eldeft 
having  been  before  obfenrea  that  a  queen  daughter  of  fuch  a  oueen  U  likewife  within 
regent  u  ■  king  within  thii  ad,  it  follows     iu    C«.  ?.C.  /« 8. 


CHAP. 
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e  H  A  ft    XIV. 

duummg  levying  of  war  agcinfl  tht  long, 

THE  jm  gttJUt  both  miUtairy  ani.  civil,  is  one  of  At  Jura  ma^ 
Jffiatist  and  therefore  no  man  can  levy  war  within  ibis  king* 
dom  without  the  kxng^s  commiffion.  Cp.  P.  C.  p,  9.  Sae  the  fta* 
tute,  or  rather  proclamation  (a)  de  JtfenfiMe  portandi  arma^  whereia 
it  is  recited  by  the  king,  diat  the  preiateSf  earls,  barons,  and  com* 
monalcy  ilhepu  afembUs  in  nnfemeni  fur  cfft  hefolgne  mus  eimii  Hu 
fiir  a  nous  appent  (^  de  nous  par  noftn  nyal  fei^norle  defendre  fortment 
des  armcSf  fsf  de  ieut  autre  force  centre  nqfire  pees^  a  touts  lesfcitvi^  pte 
nous  plerra  (h) ;  and  hence  it  is  in  all  declarations  and  indi£bnentt 
'  t(Aichings  diings  done  againft  die  peacci  die  conclufion  goes  centres 
pacem  domini  regis. 

It  is  true,  there  have  been  great  difputes  in  this  kbgdom  touching 
the  difpofitjon  of  the  militia  of  this  kingdom^  which  are  now  aH 
fetded,  and  declared  to  be  the  rig^it  of  the  crown  by.  die  ftatutes  of 
13  Car.  2.  cap.  6.  and  13  tf  14  Car.  2.  ^«^. 

Npw  as  to  this  claufe  of  hij^  treafon,  Oujl  heene  levy  guerre 
€9untre  mflre  feigneur  href  en  fen  realme* 

To  make  a  treafon  widiin  this'  dade  of  this  ftatute  there  muft  be 
dhree  things  concurring. 

I.  It  muft  be  a  levying  ef  wtfr. 

II.  It  muft  be  a  levying  otvnxogaiisfi  the  ling. 

III.  It  muft  be  a  levying  of  war  againft  the  king  in  his  renbn. 

I.  For  die  firft  of  thefe,  the  ad  fiudi  Uvy  guerre;  what  ihall  be 

-        I  £ud  a  levying  of  war,  is  in  truth  a  queftion  of  hStf  and 

^  ^  -^  requires  many  circumftances  to  give  it  that  denomination* 

which  may  be  difficult  to  enumerate  or  to  define ;  and  commonly  is 

C3q)refled  by  the  words  mere  guerrino  arraiati. 

As  where  people  are  alTembled  m  great  numbers  armed  widi  wea« 
pons  oftenfive,  or  weapons  of  war,  if  they  march  dius  armed  in  a 
body,  if  they  have  chofen  commanders  or  officers,  if  they  march  am 

fm)  In  die  fcvttth  yesr  of  Eimmri  I.       sniaft  eomi^  snasd  lo  dw  iwriitrnmr. 
(bj  Thit  ftitute  it  only  ■  proof  of  tke     Vid*  Met*  Perk  S5  £•  $•  fen  t.  ■•  |t« 
fciD|*«  power  to  iflae  ais  pfodsmation    4n^   . 
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am  vexillh  expUcatis  or  Tvith  drums  or  trumpets,  and  the  like ;  whether 
the  greatnefs  of  tlicir  numbers^  and  their  continuance  together  doing 
thefe  adls  may  not  amount  to  more  gucrrino  arraiati^  may  be  confi- 
derable. 

But  a  bare  confplracy  or  confultations  of  perfbns  to  levy  a  war, 
and  to  provide  weapons  for  that  purpofe  ;  this,  tho  it  may  in  fome 
cafes  amount  to  an  overt-a  A  of  compaffing  the  king's  death,  yet  it  h 
not  a  levying  of  war  within  this  claufe  of  this  ftatute ;  and  therefore 
there  have  been  many  temporary  a^  of  parliament  to  make  fucb  a 
confpiracy  to  levy  war  trcafon  during  the  life  of  the  prince,  as  13 
£/ix.  iiip.  1.13  Car.  2.  cap.  1.  and  others.  Vide  accordant  Co.  P.  C. 
p.  10. 

Again,  the  a6hial  aflembling  of  many  rioten  in  great  numl>er8  to 
io  unlawful  zi&s  if  it  be  not  modo  guerrlno  or  infpicit  Mli,  as  if  they 
have  no  military  arms,  nor  march  or  continue  togedier  in  the  poflure 
of  war,  may  make  a  great  riot,  yet  doth  not  always  amount  to  a  ]e« 
Vying  of  war :  vide  ftarute  3  fa^  4  £.  6.  cap.  5.  1  Mar.  cap.  12.  fcj. 
'  IL  As  to  the  fecond;  the  Hatute  faith,  (againjl  us)  to  make  it 
therefore  creafon,  it  muft  be  a  levying  of  war  againfl  the  king :  other- 
wife,  tho  it  be  more  jruerrino,  and  a  levying  of  war,  it  is  not  treafon. 
r.  Ilierefore  if  it  be  upon  a  private  quarrel,  as  many  times  it  hap- 
pened between  lords  marchers,  tho  it  be  vexillis  expUcatis^  it  feems 
no  levying  of  war  againft  the  king.  2.  If  it  be  only  upon  a  private 
and  particular  defign,  as  to  pull  down  the  inclofures  of  fuch  a  parti- 
eiilar  common,  it  is  no  levying  of  war  againft  the  king.  Co»  P.  C. . 
p.  9.  3.  But  a  war  levied  againfl  the  king  is  of  two  forts,  1.  Ex- 
prefsly  and  diredlly,  as  raifmg  war  againft  the  king  or  his  general 
tod  ibrces,  or  to  furprife  or  injure  the  king's  perfon^  or  to  _  ^ 
imprifon  him,  or  to  go  to  his  prcfence  to  enforce  him  to  'y  "^  -^ 
remove  any  of  his  minifters  or  counfellors,  and  the  like.  2.  Inter* 
pretatively  and  conftru£Hveiy,  as  when  a  war  is  levied  to  throw 
down  inclofures  generally,  or  to  inhanfe  fervants  wages,  or  to  alter 
idigion  eftabliftied  by  law  ;  and  many  inftances  of  like  nature  might 
be  given ;  this  hath  been  refolved  to  be  a  war  againft  the  king,  and 
treafon  within  this  claufe ;  and  the  confpiring  to  levy  fuch  a  war  is 
treafon,  tho- not  within  the  a£t  of  25  E.  3.  yet  by  divers  temporary 
zObi  of  parliament,  as  13  £//z.  during  the  queen's  life,  13  Car.  % 
4Drin2  our  king's  life.  Co.  P.  C.  p.  10. 

($J  Seealfo  i  Gh%  i.  tap.  5, 
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The  fiift  rdTglmiony  that  I  fiod  of  this  interpretative  levying  of 
is  a  refoludon  cited  by  my  lord  Coh^  P.  C.  p,  10.  in  die  time  of 
Himy  VIII.  for  inhanfiog  fervants  wages ;  and  the  next  in  time  wa« 
diat  of  BurtoHf  39  EU%.  Co.  P.  C.  p.  10.  (dj  for  niifing  an  armed 
force  to  pidl  down  inclofures  generally :  this  is  now  fettled  by  thefe 
inftances,  and  feme  of  the  like  kind  hereafter  mentioned ;  the  pro* 
ceeding  againft  Burton  and  his  companions  was  not  upon  the  ftatute 
of  26  E.  3,  which  required,  that  iu  new  cafes  the  parliament  fhould 
be  firft  confulted ;  but  upon  the  ftatute  of  13  Eli%.  for  confpiring  to 
levy  war,  which  hath  not  that  claufe  of  confulting  the  parliament  ia 
new  cafes,  and  therefore  feems  to  leave  a  latitude  to  the  judges  to  mako 
conftroAion  greater,  than  diat  was  left  by  the  ftatute  of  25  £.  3. 
.  Thefe  n^foltttions  being  made  and  fettled  we  muft  acquiefce  io  them ; 
l>uc  in  my  opinion,  if  new  cafes  happened  for  the  future,  that  havie 
not  an  eacpids  refolqtion  in  point,  nor  are  exprefsly  within  the  wordi 
of  25  £.  3.  tho  they  may  feem  to  hav^  a  parity  of  reafon,  it  is  dit 
fefeft  way,  and  moft  agreeable  to  the  wifdom  of  tlie  great  aA  of  3f 
£.  3.  £rft  to  cpnfult  the  parliament  and  have  their  declaratioii,  aal 
to  be  vf  ry  wary  in  multiplying  conftru^ve  and  interpretative  trvaioQ^ 
for  we  know  not  where  it  will  end. 

But  particular  inftances  will  heft  illuftrate  thb  whole  Wwung, 
which  I  (ball  fobjoin,  dio  fomewhat  promifcuoufly,  as  they  occur  t» 
iny  memory. 

|.  .  A  confpiring  or  compaffing  to  levy  war  is  not  a  levyiiy 
^  ^^-'  war  within  this  ad,  unle&  the  war  be  levied  \  tbii 
Cf  •  P.  C.  p*  9.  and  alfo  by  thofe  many  a6te  of  parliament  above-i 
tioned,  which  were  but  temporary  and  limited  to  continue  durittg  dw 
life  of  the  king  or  queen,  whereby  it  is  fpecially  ena^Sted«  that  fu^b 
Gompafing  to  levy  war  fliall  be  treafon ;  which  needed  not  have  beent 
if  it  had  been  treafon  by  die  ftatute  of  25  £.  3.  Vid$  W%  f*ti 
M*  cap.  10.  1  EUz.  C0p.  5.  13  Eliz,  cap.  1.  13  Car.  %.  cap.  \. 

P^  dierafere  io  the  cale  of  Roiert  Btfrhn  and  others,  that  ^OOh 
fpircd  10  aflepnble  fhemfiplves  and  pull  down  indofuies,  ^nd  to  pm 
pinns  at  tibe  lord  Nerr/Zs  houfe,  and  to  arm  diemfelves  for  tbat  j/m^ 
pofe,  Co.  p.  C.  10.  they  weie  indi£bd  and  attainted  putely  upon  dit 
ftatuteof  13  Eliz.  cap.  \.  whereby  coo^iring  to  levy  war  is  mdt 
treasoOf 

But  if  cfiyeni  ^pofym  %o  levy  war,  and  fome  of  thwnsAmUy  Isvy 

(ijr^fh.  11%.  uw^i^u 
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ft,  diis  is  high  tmfon  m  all  the  con^iratori,  bcctafe  in  tnafoli  aft 
are  principals,  and  here  is  a  war  levied  fij. 

If  divers  perfons  levy  a  force  of  multitude  of  men  to  pull  down  4 
particiriar  indofure,  this  is  not  a  levying  of  war  wtthtn  this  ftatnte, 
but  a  great  riot ;  hot  if  Aej  levy  war  to  pull  down  aD  inclofures,  or 
to  expolfe  ftrangersy  or  to  romove  counfeUors,  or  againft  any  ftatote, 
as  namely  the  Aatute  of  Labourtrs^  or  for  inhanfing  falaries  and 
wages,  this  is  a  levying  war  againft  the  king,  becaufe  it  is  generally 
againft  Ae  kingV  laws,  and  the  ofienderstake  upon  them  the  refor- 
mation, which  fubjcAs  by  gathering  power  ought  not  to  do.  Co.  P. 
C.  p.  9, 10.  Fide  the  a&  3  W  4  £.  6.  cop.  5.  **  If  any  to  the  number 
^  of  twdve  ihall  intend,  go  about,  piut£tife,  or  put  in  ure  by  forcb 
^  to  alter  the  rdigion  eftabliftied  by  law,  or  any  other  laws,  and  de* 
**  part  not  within  an  hour  after  proclanuition,  or  after  that  (hall  wik 
**  lolly  in  a  forcible  manner  attempt  to  put  in  ure  the  things  above 
^  Reified,  then  it  is  high  treafon.'* 

If  men  levy  war  to  break  prifons  to  deliver  one  or  more  particular 
perfons  out  of  prifon,  wherein  they  are  lawfully  imprifoned,  p  ^ 
timlefs  fuch  as  arc  imprifoned  for  treafon  ;  diis  upon  advice  **  "^^^ 
of  the  judges  upon  a  fpecial  verdiA  found  at  die  Old  Bailey^  was 
Tilled  not  to  be  high  treafon,  but  only  a  great  riot  I66S.  but  if  it  were 
to  break  prifons,  or  deliver  perfons  generally  out  of  prifon,  diis  is 
treafon,  Co.  P.  C.  p.  9. 

There  was  a  fpecial  verdidl  found  at  the  Old  Bailey^  amo  20  Car, 
IL  ffjf  that  yf.  S.  and  C.  with  divers  perfons  to  the  number  of  an 
hundred  aflembled  themfelves  mode  guerrino  to  pull  down  bawdy- 
honfes,  and  that  they  marched  with  a  flag  upon  a  ftafF,  and  weapons, 
and  pulled  down  certain  houfes  in  profecution  of  their  confpiracy ; 
this  by  all  the  judges  aflembled,  except  one  (g),  was  ruled  to  be 
levying  of  war,  and  fo  high  treafon  widiin  this  ftatute }  and  accord- 
ingly they  were  executed. 

But  the  reafon  that  made  the  doubt  to  him  that  doubted  it,  was  t* 
'  Aecaofe  it  fecmed  but  an  unruly  company  of  apprentices,  among  whom , 
that  cuftom  of  pulling  down  bawdy-houfes  had  long  obtamed,  and 
Aerefore  was  ufmdly  reprefled  by  officers,  and  not  puniflied  as  trai- 
tors. 2.  Becaufe  the  finding  to  pull  down  bawdy-houfes  might  rea- 
(bnably  be  intended  two  or  three  paoicular  bawdy-houfes,  and  the 

fij  O.P.Cp.  i    JurW*^i9<  (^/^  Thltwia  ovsiitboriumlctL    ^ih 
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indefinite  expreffion  (hould  not  in  materia  oJioJa  be  conflrued  either 
tiniveriklly  or  generaliy.  And  3.  Becaufe  the  ftatiite  of  1  Mar.  cap.  12. 
chough  now  difcontinuedy  makes  aflemblies  of  above  twelve  perfons 
and  of  as  high  a  nature  only  felony,  and  that  not  without  a  continu* 
ance  together  an  hour  after  proclamation  made ;  as  namely  an  afifem- 
bly  to  pull  down  bawdy-houfes,  bum  mills  or  bays,  or  to  abate  the 
rents  of  any  manors,  lands  or  tenements,  or  the  price  of  viduals,  com 
or  grain ;  or  if  any  perfon  fhall  ring  a  bell^  beat  a  drum,  or  found 
a  trumpet^  and  diereby  raife  above  the  number  of  twelve  for  the  pur- 
poies  aforefaid,  which  are  raifed  accordingly  and  do  the  hA^  and 
difiblve  not  within  an  hour  after  prodamation,  or  that  (hall  convey 
money,  harnefs,  artillery,  it  is  enaded  to  be  felony  ;  and  if  any  above 
the  number  of  two,  and  under  twelve,  do  pra£life  with  the  force  of 
arms  unlawfully,  and  of  their  own  authority  to  kill  any  of  the 
r  1  queen's  fubjedis,  to  dig  up  pales,  throw  down  inclofures  of 
"•  *^^  J  parks,  pull  down  any  houfe,  mill,  or  burn  any  ftack  of  com, 
or  abate  rents  of  manors,  lands  or  tenements,  or  price  of  com  or 
visual,  and  do  not  depart  within  an  hour  after  proclamation,  and  con* 
tinue  to  attempt  to  do  or  put  in  ureanyof  thediings  above-mentionedt 
they  are  to  have  a  year's  imprifonment. 

And  the  fiatute  of  Z  ist  ^  E  6,  cap.  5.  is  to  the  fame  purpofe,  only 
if  the  number  of  forty,  or  above,  come  together  to  do  fuch  a£b 
as  before,  or  any  other  felonious,  rebellious,  or  traiterous  aAs,  and 
continue  together  two  hours,  it  is  made  high  treafon  (AJ. 

But  yet  the  greater  opinion  obtained,  as  it  was  fit ;  and  thefe  ap« 
prentices  had  judgment,  and  fome  of  them  were  executed,  as  for  high 
treafon. 

Xet  this  ufe  may  be  made  of  thofe  ftatutes :  1 .  That  there  may  be 
ieveral  riots  of  a  gre^t  and  notorious  namre,  which  yet  amount  not  to 
high  treafon.  2.  But  again,  thofe  a£ls  and  attempts  poi&bly  might 
.  not  be  general,  but  might  be  direded  only  to  fome  particular  inftances* 
as  for  the  purpofe,  not  to  pull  down  all  houfes  or  mills,  but  fome  fpe- 
cial  ones,  which  they  thought  ofienfive  to  them ;  nor  to  abate  tht 
rents  of  all  manors,  but  of  fome  particular  manor,  whereof  they  were 
tenants ;  nor  to  make  a  general  abatement  of  the  prices  of  vi&uals  or 
corn,  but  in  fome  particluar  market,  or  within  fome  precinA  ;  and  fo 
crpflethnot  the  general  learning  before  given  of  conftniAive  treafon. 
3.  It  feems  by  that  a£l  alfo,  they  did  not  take  the  bare  aflembly  to 
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duit  talent  .to  be  a  fu£Scient  oveft-ad  of  levying  of  war ;  d>at  was  but 
an  attempt  and  putting  in  nre,  unlefs  they  bad  adually  begun  the  ex« 
ecation  of  that  intention^  going  about,  praAifing  or  putting  in  ure  ; 
for  this  a^t  puts  a  difference  between  the  fame  and  the  doing  thereof. 

In  die  parliament  of  20  E.  1.  now  printed  in  Mr.  RyUy^  p.  17.  it 
appears  there  arofe  a  private  quarrel  between  the  earls  of  Gloucefttr 
and  Hertford^  two  great  lords  marchers ;  and  hereupon  divers  of  the 
earl  of  Gbuciftfr^s  party  with  his  confent  cum  multitudine  tarn  p  ^-| 
efuitim  quam  ptditAm  ex'terunt  de  terra  ipfius  comitis  dt  Mor-  ^  ^  '' 
ganntf n  cum  vextllo  de  armis  ipfius  comitis  expllcato  verfrn  terram  rtf* 
tnitis  Heref  de  Brecknock,  &  ingrejjifuerunt  terram  illam  per  fpatium 
duarwn  leucarum^  V  illam  depradatifueruni^  tf  bona  ilia  depradata 
tifqui  in  terram  diili  comitis  Gloce(fai»  aJduxeruntp  and  killed  many, 
mod  burnt  houfes  and  committed  divers  outrages ;  and  the  like  waa 
done  by  the  earl  of  Hereford  and  his  party  upon  the  earl  of  Gloucefter: 
Aey  endeavoured  to  excufe  themfelves  by  certain  cuftoros  between  the 
lords  marchers  ;  by  the  judgment  of  the  lords  in  parliament  their  royal 
fraQcbife,  were  feifed  as  forfeited  during  their  lives*  and  they  commit** 
ted  to  prifon»  till  ranfomed  at  the  king's  pleafure. 
.'Altho  here  was  leallya  war  levied  between  thefe  two  earls,  yet  in  aa 
mudi  as  it  was  upon  a  private  quarrel  between  them,  it  was  only  a  great 
riot  and  contempt*  and  no  levying  of  war  againft  the  king ;  and  fo 
neither  at  common  law,  nor  within  the  ftatute  of  25  £•  3.  if  it  had 
been  then  made,  was  it  high  treafon. 

It  appears  by  fValfingkamfuh  anno  1403.  a  great  rebellion  was  raifed 
againft  Henry  IV.  by  Henry  Percy  fon  of  the  earl  of  Northumberland 
and  others :  the  carl  gathered  a  great  force,  and  aAually  took  part 
with  neidier,  but  marched  with  his  force,  as  fome  thought,  towards 
his  fon,  andt  as  others  thought,  towards  the  king  pro  redintegrando 
poos  negotio\  be  was  hindered  in  his  march  by  the  earl  of  Wejlmor in- 
land and  returned  to  his  houfe  at  fVerkworth  ;  the  king  had  the  vic- 
tory ;  the  earl  petitioned  the  king ;  the  whole  h,€L  was  examined  in 
parliament,  ^ot.  Pari.  5  H  4.  n»  12.  The  king  denumded  the  opinion 
of  the  judges  and  his  counfel  touching  it ;  the  lords  proteft  the  judg- 
ment belongs  in  this  cafe  to  them ;  the  lords  by  the  king's  command 
take  the  bufinefs  into  examination,  and  upon  view  of  die  ftatute  of  • 
85  E.  3.  and  the  ftatute  of  Liveries  ^*  Jdjugerentf  qe  ceOf  qe  fuit  fail 
••  par.  li  counti^  *€^>^^  treafon^  ne felony,  met  trefpafs  tantfolement^pur 
^  qful  trefpafs  U  dit  counte  deujif aire  fine  fi  ranfm  a  volunte  du  royi^ 
tat  Hemj  the  fon  was  attaint  of  treafon« 
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It  appeare  not  what  the  reafon  of  that  judgment  wai;  wheth^ 
they  thought  it  only  a  compaffiog  to  levy  war,  and  no  war  ac* 
tually  levied  by  him,  becauCe  not  a£b]ally  joined  widi  his  fon;  or 
whether  diey  thought  his  intention  was  only  to  come  to  the  king  to 
mediate  peace,  and  not  to  levy  a  war,  nor  to  do  him  any  bodily  harm  ; 
that  it  was  indeed  an  ofienfe  in  him  to  raife  an  army  without  the  king's 
commiffion,  but  not  an  ofienfe  of  high  treafon,  becaufe  it  did  not  ap- 
pear that  he  raifed  arms  to  oppofe  the  king,  but  poffibly  to  afliil  him ; 
but  whatever  was  the  reafon  of  it,  it  was  a  very  mild  and  gentle  judg- 
ment,  for  the  earl  was  doubtful  of  a  more  fevere  judgment :  nota^  he 
returns  thanks  to  the  lords  and  coomions  de  lour  hone  bt  entyre  eoers  a 
Imi  monftrey  and  thanks  the  king  for  his  grace. 

The  claufe  in  tlie  ftatute  of  25  £•  3.  If  any  man  ride  armed  eovertfy 
elrfecretly  tuith  men  of  arms  againft  any  other  tojlay^  rob^  or  take  kim^  or 
to  detain  kim^  till  he  hath  made  fine  or  ranfom^  or  have  his  deliveranee^  it 
is  teet  in  -the  mind  of  the  king  or  his  eouncilf  that  in  fuch  cafe  itfkall  he 
jmdged  treafon^  hut fiallhe  judged  felony  or  trefpafs  according  to  the  laws  of 
the  land  of  old  times  ufed^  and  according  as  the  cafe  requhreth ;  and  if 
infuek  iafe  or  other  like  (i)  hrfore  this  time  any  judges  have  judged  trea^ 
fen^  and  for  this  eemfe  the  lands  and  tenements  have  eome  to  the  Ung^s 
Kasuls  as  forfeited^  the  chief  lords  of  thefeefiall  have  the  efeheat* 

This  dsdaresthe  law,  that  a  riding  armed  widi  men  of  atms  upon 
a  private  quarrel  or  defign  againft  a  common  perfon  it  not  a  levying 
of  war  againft  the  king  (kj ;  and  the  efpccial  reafon  of  the  expreft 
|.  ^-  adding  of  this  claufe  feemt  to  be  in  refpeft  of  that  judgment 
■•  "^  -^  of  treafon  given  againft  ^rjohn  Gerberge^  Trin.  21  •  £-3. 
Jtot.  23.  Re9e.  and  at  hrge  before  mentioned,  chap,  1 1.  which  judg- 
ment is  in  ttkSt  repealed  by  this  a£t 

It  appears  by  Sir  F.  Moored  Rep.  n^  849.  (I)  the  carl  of  Effex  wat 
artaigned  and  condemned  for  high  treafon  before  die  lord  high  ftcw« 
ardf  whereupon  it  was  relblved  by  die  jnfticcs,  1.  That  when  the 
queen  fent  the  lord  keeper  of  the  great  feal  (m)to  him,  commanding 

Mm  «Ob  Rm.    Hale  wsmter  furrendcted  himiielf,  aad  wis  com* 


TliuGalewMiBtI)ecoiMtyof£SS«,ni     mittedtotke  Ttwtr  oi  Uudm^  w^  MsU 


w..  M  mtut  tl«A  tfatsi  Sir  J9^m  fitmm^m*     trip  wat  o«tlaw«d,  w>o afterwards  pkaded 
icr  and  iTtW^m  BMf  Uf  Aeward,  ftf^.     the  kiflg*!  ^tt^oAfrvfelmiU,  emfph-gthme^ 


%vcre  prefeated  hy  jarict  of  dhrcra  faun*  wmmtimmtk  if  trm^^rAmihtf  /rwdHH^ 

dfedtuMT  taking  nen  by  Ibre^  nd  detoin-  wttum  pn  utimrik  oiujum pr^mijbnm  in 

iag chemtiUcbeypatdliMi  Car  tbeirraa-  Mmptmn^Hu  apoa  whick biivat'dii;'* 

lb«,   for  cxaaiflji  and  cstonti^  moMf  cpprfid/wAw 

from  otbcrt,  and  for  (nreral  gnat  and  cnor*  {kJ  C$»  P»  Cf»  i«* 

■Mini  rwta,  aifdfiif  nors  a«H  tfcfjaflci  ia  fOf,§op* 

tfct  csnnty  rf  ^fia^  tittmihai§  Jm  ngo*  f «/ And  Otbsn  «  Imt  coaaeiL 
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liim  to  diftniis  the  armed  perfons  in  his  houfe  and  to  come  to  her,  and 
lie  re&fcd  to  come,  ^nd  continued  the  arms  and  armed  perfons  in  hit 
hdufey  that  was  treafon.  2.  That  when  he  went  widi  a  troop  of 
captains  and  others  from  his  houfe  in  the  city  of  Londotii  and  there 
prayed  aid  of  the  citizens  in  defenfe  of  his  life,  and  to  go  with  him  to 
tbe  queen's  court  to  bring  him  into  the  queen's  prefence  with  a  ftroi^ 
kand,  fo  that  he  might  be  powerful  enough  to  remove  certain  of  hb 
enemies,  that  were  attendant  on  the  queen,  this  was  high  trealbn,  be* 
caufe  it  tends  to  a  force  to  be  done  upon  die  queen,  and  a  reftraint  of 
her  in  her  houfe ;  and  die  h&  in  LcnJon  was  adual  rebelKon,  tho  he 
intended  no  hurt  to  die  perfon  of  die  queen.  3.  That  die  adherence 
of  the  earl  of  Snuhampton  to  die  earl  of  Effex  m  Ldfulom^  dio  he  did 
act  know  of  any  odier  purpofe  than  of  a  prirate  quarrel,  which  the 
cerl  1^  Efftx  had  againft  certain  fervants  of  the  queen,  was  trealbn  in 
hiniy  beeaufe  it  was  a  rebellion  in  the  earl  of  EffeM*  4.  That  all  diey* 
that  went  with  the  earl  of  Effix  from  Effex-houk  to  London^  whedier 
tfiey  knew  <^  bis  intent  or  not,  were  traitors,  whedier  diey  departed 
vpcm  die  proclamatitm  or  not ;  but  thofe,  diat  fuddenly  adhered  to 
Umln  Lomdofh  and  departed  upon  the  proclamadon  made,  were  within 
the  proclamation  to  be  pardoned :  there  were  other  points  refdved 
mooching  the'  manner  of  his  trial,  whereof  hereafter* 

The  whole  hiftory  of  EJ/ex  his  treafon  and  the  proceeding  there^ 
tpon  is  fet  forth  at  large  by  Camden  anno  44  Eiix*  p.  604.  li  ftquert* 
tihUf  wherein  die  charge  of  his  indi£lment  appears  to  be,  that  he  and 
his  accomplices  had  confpired  to  deprive  the  queen  of  her  ^  •• 
crown  and  life,  having  confulted  to  fiirprize  die  queen  in  the  "-  ^^"^ 
conrt ;  amd  that  diey  had  broken  out  into  open  rebellion  by  imprilbn* 
ing  the  counfellors  of  the  realm,  by  {lining  up  the  Londoners  to  rebel* 
Hon  by  tales  and  fi Aions,  by  aflaulting  the  queen's  £iitfaful  fubjeds 
in  the  city,  and  defending  the  houfe  againft  the  queen's  forces ;  fo  that 
die  great  part  of  the  indidment  Was  compaffing  the  queen's  death,  and 
the  reft  of  the  charge  were  the  overt^aAs,  "^yhich  was  treafon  within 
die  ftatote  of  25  E.  3.  with  whieh  my  loxd  Coh  agrees,  P.  C.  p.  12; 

If  divers  perfons  levy  war  againft  the  king,  and  others  bring  them 
lelief  of  viftuals  pro  timore  fnortis^  &  neefftrunt'  quant  ciii  potuerunt^ 
ibk  was  adyudged  not  to  be  a  levying  of  war,  becaufe  pro  timon  mortis  i 
^ufref  if  die  fiime  law  be  in  cafe  of  marching  with  them  in  their  com« 
pmy  for  fear  of  death*  Co.  JR.  C.p.  10.  videfup.  cap*  8.  Mich.  31  £• 
S.  Rot»  101 1  Line*  coram  ngt.  i7/i,  qui  coaffi/uermtt  addonarips  rc^ 

1 4  piqndos 
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pitndos  t^JimUUh'  coa^ijuraveruntj  dimittuntur.per  curiam  per  mamf' 
captiofunif  quia  J:  t  mperfonis  ipforum  nihil  malt  reperhur^  in  cafe  of  a 
great  riot»  not  unlike  a  levying  of  war,  for  which  they  were  indidted 
of  treafon.  « 

RQt.  Par.  17  R.  2.  if.  20.  upon  the  complaint  of  tlie  dukes  of  Jqm^ 
tain  and  Gloucejier^  (hewing  that  Thomas  Talbot  and  otlicrs  his  adhe- 
irnts  by  confederacy  between  Aitvafauxment  confpirerent  pur  tuer  ks 
dits  dues  uncles  U  roy  {5*  autres  per/ones  grants  de  rtalnuy  tf  pur  acccm^ 
plyer  le  malice  fu/dit  U  dit  Thomas  bf  Us  autres  mijlrent  tout  lourpoyar^ 
come  notolrement  eji  conusj  &  le  dit  Thomas  ad  en  grand  party  con/effif 
en  anientifment  des  ejlats  isf  de  (oys  de  vojire  realmc^  &  fur  ceofirent 
covers  gents  lever  armesy  (sf  arrayes  afeire  de  guerre  en  affemhUs  V  con^ 
gregatlons  a  tres  grant  Csf  horrible  number  en  divers  parties  en  Us  counts^ 
de  Cejlref  and  pray  that  it  may  be  declared  in  this  parliament  the  .na« 
Cure,  pain  and  judgment  of  this  offenfe :  the  concluiioa  whereof  was 
thus : ' 

**  Eft  avys  au  roy  \i  a  lesfeigniors  de  cejl  parUment  en  droit  dc  mefm 
'*  la  bilU  touchant  Thomas  Talbot,  que  la  matter  contenus  en  la  dite  bill 
'^  eJi  overt  Uf  haul  treafon^  ^  touche  laperjon  du  roy  i^  toMtfon  realme^ 
r  n^*  ^  pur  treafon  U  roy  Id  touts  les  feigneurs  fufdits  adjug" 
L  ^  -'  gent  U  declarant ;"  and  thereupon  writs  pf  proclamation  for. 
hisappearance  in  the  king's  bench  are  ordered  to  iQue  for  his  appear- 
ance in  one  month,  or  otberwife  to  be  attaint  of  treafon  (n) :  vide 
Paf.  n^iS.  2  B.  R.  Rot.  16.  Rex,  Writs  of  proclamation  ifiued  ac-i 
cordingly  to  the  (heriffs  of  Yorkjhire  and  Derby/hire^  and  the  (herifis 
returned  non  eft  inventus ;  Talbot  afterwards  came  and  rendered  him- 
(elf,  and  was  commicted  to  the  Tmuer^  and  afterwards  a  Superfedeai 
came  for  his  enlargement  (o). 

But  this  declaration  being  only  by  the  king  and  houfe  of  lords  is  not 
a  condufive  or  a  fuflBcicnt  declaration  of  treafon  according  to  the  pur- 
view of  this  ftatute,  but  yet  it  was  a  real  levying  of  war  againft  the 
king,  becaufe  done  more  guerrino  and  by  people  arrayed  de  fet  de  gu^ 
erre^  as  in  Benjied'%  cafe  hereafter  mentioned  \  but  had  it  been  a  bare 
(:onfpiracy,  it  had  not  been  treafon,  as  appears  by  the  fpecial  ftatute  of 
3  H.  7.  cap.  14.  whereby  a  confpiracy  to  kill  the  king  without  an 

(n)  And  all  perfont,  that  dull  recrive  fo)  The  StiptrpdeaM  wit  not  cxpreftiy 

the  faid  Sir  Tbomss  Tai^U  within  the  realm  for  hit  cnlaigemCAt,  Std  fmod  tmicmmq  i  ffm 

of  Engtnndf  after  the  faid  month  clapfed  ctjul  vtrfmi  ifftm  Thonufli  Tklbot  ex  <0ufk 

from  the  time  of  the  (aid  proclamatioD,  are  pfgedien  mhtrim  f^eUiid^  M§ifidifuii^  f «•« 

declared  guilty  of  high  treafon  upon  coa>  wufqut  aOad  m  rtgt  iatU  bskutriiif  in  immW 

tiftien  of  fach  harboaripg  or  iccetviog .  tb» 

overt-aAp 
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oveTt'4i£t,  (for  rhen  it  were  treafen  within  the  llatulfe  of  25  Jt.  3.) 
or  a  cofllpiracy  to  kill  aAy  of  his  privy  council  and  certain  great  o& 
ficers*  tfao  the  event  followed  not,  is  made  felony. 

See  for  inftances  of  very  great  riots  with  multitudes  of  perfons  modw 
guerrino  arraiatu  which  yet  amounted  not  to  high  treafon,  becauiie 
upon  particular  quarrels  and  differences  between  private  peribos. 
Cimuf.  S  £.  2.  M,  4.  jifi^Griffinum  ds  Pole  tf  Johannem  de  Cbeiie- 
too  pro  taftro  dc  Pole.  Pat.  8  £»  4.  part  1.  ir.  7.  dorf.  between  the 
citizens  and  bi(bop  of  tiorwich  (p).  Rot,  Pari,  S  R,  2.  n,  45.  be« 
tween  the  town  and  univeriity  of  Cambridge,  Rot,  Pari,  i\  H,  4^ 
n.  SI,  tf  fequmtiiuBy  between  Hugh  de  Erdifwkk  and  others  touch- 
ing die  caftie of  BothalL  Rot,  Pari.  IS  H,4,u,\ 2.  between  the  lord 
Rf/i  Sir  R$iirt  Tyrrhjt  touching  Turbary  in  Wroughity,  Rot.  ParL' 
4  H*  5.  II.  15.  between  Robert  fVhittington  and  Philip  Ling*  p  . 
don  and  others.  H.  26  E.  3*  Rot.  30.  Rox  Fitzwautir^B  L^4' J 
cafe  {'qj. 

All  vi^uch,  tho  diey  were  enormous  riots,  and  done  more  guerrino^ 
yet  being  private  and  particular  qnarrels,  not  much  unlike  that  between 
the  eark  -of  Gloucejhr  and  Herrford^  did  not  amount  to  high  treafon, 
bnt  contempts,  riots;  or»  if  deadi  enfued,  felony,  as  the  cafe  required. 

But  going  in  a  warlike  manner  with  drums  and  arms  to  furprize 
the  aichbifliop  of  Canterbury^  who  was  a  pri?y  counfellor,  it  berng 
with  drums  and  a  multitude  (as  the  indidment  was)  to  the  number  of 
Aree  hundred  perfons,  was  niled  treafon  by  all  the  judges  of  England^ 
and  the  offenders  had  judgment  accordingly ;  and  at  the  fame  time  by 
ten  of  the  judged  it  was  agreed,  that  the  breaking  of  prifon,  where 
trailors  were  in  durance,  and  caufmg  them  to  efcape  was  treafon,  al- 
(ho  die  parties  did  not  know  that  there  were  any  traitors  there,  upon 
die  cafe  of  I  H.  6.  5.  b,  and  fo  to  break  a  prifon  where  felons  are* 
wheid>y  they  efcape,  is  felony  without  knowing  them  to  be  imprifon- 
ed  for  iuch  offenfe.    jP*  1 6  Car,  Crok,  Thomas  Benfted^s  cafe  fr). 

The  cafe  of  Sir  John  Oldcujile  for  levying  *of  war  againft  the  king 
is  entered  Rot,  Pari,  5  H.  b.  n.  1 1. 


ft)  "^'^  ^'  *^'  ^^  ^  found  among  the 
Mcdrai. 

(f)  NuboUs  Brundljb  aod  othcn  to  the 
Mnraer  of  one  hundred  were  fcnt  by  Sir 
T«S«  ttnamautir  armed  //flCtf,  e/aiih,  ho^ 
Oshfili^  mrtuhmt  (^Jmgitit  td  taedtm  gmtrnr 
to  leixe  and  ake  h^ttg  afinost  Vc,  of 
Tbtmu  Huhtri  in  0*rlawr  open  the  laada 
of  th«  faid  Tbmmtt^  amas  tmuit  dt  aim  d«* 


accordiagly  they  did  fo,  and  carried  them 
away  to  nation  belonging  to  the  faid  Sir 
J9hm ;  but  neither  this  riot,  nor  any  orher 
the  fa^i  which  he  or  his  accomplices  were 
iodised  for,*  were  conceived  to  amount  to 
treafon,  fince  none  of  them  were  arraigned 
of  more  than  felony  $  midt  Jvprm  in  wthf 

(t^  Cr:  Car,  583.  fr.  Jgrnt  455. 

The 
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The  tiventy-fitti  of  Ss^$miir  anm  dmlm  1413»  Tkmm  Mxetitafkof 
of  Camtirhuj  rb«  pope's  legate  by  his  featence  definitive  declared  Sir 
John  OldcaJlU  lord  Cobham  an  heretki  c^ecially  in  the  point  of  the 
ftcraraent  of  the  eucharift  and  penance,  exconmranicated  hinif  nUw 
funtes  ipfum  ix  nrnie  tanfuam  hmnticmn  judicio  faatlari  (J). 

HilL  1  H^  5*  Rh*  7.  hUir  placiia  ngis^  Afiddliftx^  there  is  an  io* 
^     ^  didment  againft  him  before  certain  oommiffioners  of  syir  and 
L  ^'^-l  urmmr  of  London  and  MtidUfem^  returned  into  the  Ung't 
bench  to  this  efledt  ^/^  : 

**  Quod  J^amus  OUcafiM  de  C9t$fyng  in  com*  Kmc^  chivaler,  tc 
*'  alii  kOaidi  ndgariter  nunctipati,  qui  contra  fidem  oatholkam  di* 
^  verfitf  opiaiones  hssreticas  &  alios  errorss  manifeftos  li^  cathoiicas 
^  lepugaantesi  a  diu  eft,  tcmerarie  tenueruat  opiniooea  ic  enomi^ 
^  pnsdidos  maautenere,  avt  in  faAo  minime  perin^lere  valeatt% 
^  qvam  dia  ngi^  poteftas  &  tarn  ilatus  regalis  donuai  aaAri  icgit» 
*'  quam  flatus  &  dflfcium  pndatiae  dignitatis,  infra  regnum  Aaglm 
'*  in  pro^pentate  perfereraieat ;  fiUd  Ic  proditDrie  machiaando  tarn 
^  ftatum  n^um  quam  fiatam  &  oficiam  pnslatorumv  aec  aoa  or« 
^  dines  ttlipoforam  infra  didlun  regnum  AagtUt  paaitas  adndBaia 
^  ac  domiaum  aofaum  regern,  fratres  fiiost  pnelatos  &  alios  aw|pau> 
^  tesy  ejufikm  regpi  iaierfioere,  aec  aon  visos  rsligiolbs^  asUftis  cal- 
^  tibus  divinis  U  id^iofia  obfis'vantiis,  ad  occupationes  namdaaaa 
*'  provocare;  ic  ^am  ocdefiaa  calhadrales,  quam  alias  ecdefiaafcdo* 
^  mos  idigiofiu  de  reliquiis  fc  aliis  boats  cccleiiaftiM  maBtor  fy^ 
**  liare  ac  funditus  ad  terram  proAeroerey  ic  diAum  yUkaMfW  Oid* 
^  a^ili  regeaiem  ejnflem  regni  conflilaere,  &  quamplara  ragimiaa 
^  fecundum  eocum  Toluntatem  infra  negnam  prsediduni,  qaai  geaa 
**  fine  capittt  in  fioalem  deftruAaonem  tarn  fidei  cathoUcas  U  eleri^ 
**  quam  ftatAs  &  majeftads  digpiitatis  regalis,  infira  idem  ngnam  er« 
**  (Snare,  fidlo  &  praditorie  oidtnavaront  ic  propofuerunt,  quid  ip6 
infimul  cum  quaoipluribas  rebellibas  doaU  regpa  igantis  ad  aa» 
menan  vlgjnti  milltftm  bomin^m  de^verfia  partibaa  regni  dng^ 
modo  guerrino  arraiatis  privalim  infurgcreac,  Sc  die  Meiausii  proab 
^  mo  poft  jfeftum  Efipkanm  donuai  aaao  legai  legis  aanc  primo 
^  apud  f7i2^  &  parodiiam  £Mi6li  ij{f iCf  e 


U 


(r)%mSmi$Tr.Wd.\.f.^  utaiiisi  thciniiiflwwtan, 

(t)  Sec  St^  Tr.  r«/.  VI.  iiMdbr  |b     Cm  fafioiciit  to  Wfiepe  tia  Mctnded 

4.  f »r  IP  hU  iftnad  mmnimiBli,  WtL  U    Ipinef  «w  fii.    8ss  JUfAB*»  biftwy /db 

f,  65^.  bringt  Cefenl  trgunmu  to  pfov«    mam  I4I4# 

thu  iiiiliftaiat  CO  be  a  fanai  eat}  but 

If  fiMAa 
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**  L0nd§m  ia  ^uo4am  sna||riio  caaipo  ibidem  wimqnkcr  coweniveiit 
**  ic  infimul  obyi»re&l  pro  neiando  propoiiCo  fuo  in  praNniflu  per* 
**  impleado,  quo  quidera  die  Mercurii  apud  Fillam  &  pa-  .  ^ 
«<  rochiam  pnedidas  pnediai  J^Aanms  Oldcqfteil  &  alu  ia  >-^^^^ 
*^  hujufoiodi  propofiito  proditorio  pcrfeverantcs  pi«diSiim  dominua^ 
**  aaftnim  reg^m^  fiatres  faos,  vtx*  Thmnam  ducem  Clartncuf^  J§^ 
**  katmem  de  Lancaftrt^  &  Humfridiim  de  Lancqftn^  aec  aoa  pne* 
^  laioa  &  magnaties  pnedi^os  iaterficcie,  u«g  aoa  ipfom  domiaum 
^  noftnim  regcm  &  hsredes  fiioi  de  legao  fuo  pi^EcdidlQ  ^a(h«redan% 
^  ic  pnemifla  oamia  &  fingula*  Dec  aoa  quaiaplura  alia  mab  2c  i«h 
'<  tolcnibtlia  facere  &  perimpleret  falfo  &  proditorie  propofiieniac  Ifi 
*'  iflMgiaaveruaf^  &  ibidem  yerfui  campum  praMlifkuia  laodo  guerrina 
^  anatati  proditorie  modo  iofurredioais  coatra  ligeaadas  fuaft  equi-i 
''  taivcroat  ad  debellaodum  diftuin  dooiinuai  aoftriua  regem,  iii& 
^  per  ipfiim  opau  forti  gratio(e  iiapediti  fuifient,  quod  quideia  in- 
^  diiftampntun^.  domiaiM  rex  auac  cerds  de  caufii  oofam  eo  venim 
^  fiecit  tenninandum— *— -Per  quod  prasceptuia  fuit  vie'  quod  aoa 
*'  oinitlcret,  &c«  quia  capent  prsK&tuia  Johannem  OJdeaJleilt  &»  &c« 
**  &  iaWo,  jcc."  apoa  tbi^  iadi^^ment  reoioved  iato  the  kiag'<  beock 
be  was  outlawed. 

ASL  this  record  aad.  prooefs  at  die  requeft  of  the  commont  wat  re* 
iBOved  iato  psrliameot,  awl  ia  the  psefeace  of  the  tnfios  rtgm^  lords, 
hA  coiaaons  was  read,  aod  expoooded  ia  Englijkto  Sir  y^im  OJd* 
cqflU^  aad  it  was  deoianded  what  he  could  fay  why  execution  fliould 
not  be  doae^poa  htio  upoa  that  utiary ;  and  he  faying  nodung  in  bit 
encuie  **  fur  fue  agardtft  en  mtfme  kparkmeni  per  lesfeigneun  etVMtt 
*^  di^  df  l^qffhtt  de  U  dit  gardein^  ii  a  In.  pryer  fuifdiu  ff  k  dit 
^  Joha,  wne  treytour  a  dicu  tsf  heretique  nouiremeni  apprn/e  li  ad^ 
^*  j^gg^t  come  peirt  per  un  inftrument  V arclievefipu  confiu  ala  dprs  ek 
^  cefi  roU%  U  come  tngtour  areyi^  a  Jon  roiedme^  foU  amefne  a  foL 
^  Towor  de  LofidreSy  fs^  d^Uloeqias  fnt  treins  per  my  le  city  de  Loa^ 
^  dees,  tampie  as  t^i^^i/wrcho  en  le  pareche  de  Su  Giles  hors  de  la 
^iarre,  de  viel  Temple  de  Londres,  bf  illoeques  foit  pembis^  bt  art 
^' Jtefid^u  (nJ, 

How  tbis  aobltgtviaa  w^  pnrfued  by  the  eocle(iaftiGS»  and  ^       « 
d)$. whp]e  Aojy.  is  fiet  dowa  by  fVe^ngham*  ^  ^^* 

(u)  lliejQtliprof  the  trial  of  Sir  Jdm     pointed  that  puoiihrnent  ia  tltofe  cafei«. 
Wkifh  &yB,  that  thii  fentencc  wis  in  pur*     Sec  Zfeu  Tr»  rol.  Up.  49* 


liaaofie  of  ao  i^  of  parliament^  which  ap* 


That 
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That  which  I  obfem  in  it  is,  I.  That  the  indifiinent  19  principally 
founded  upon  that  article  of  this  (latnte  of  compaiBng  the  king's 
«ieath>  and  yet  the  overt-a6t  is  an  aiTcmbly  to  Ipvy  war,  and  actual 
levying  of  war.  2.  Altho  this  indi<5lment  is  not  exprefaly  upon  this 
€laufe  of  levying  of  war,  for  that  is  not  the  principal  charge  of  Ac 
indidbnent,  but  compaffing  the  king's  death,  yet  the  marching  with 
a  great  army  to  St.  Gileses  modo  guerrino  arraiati  was  an  expreft  ievy* 
ing  of  war,  tho  there  were  no  b\6w  yet  ftruck.  But  3.  it  feems  their 
firft  meeting  to  contrive  their  coming  to  St.  Gilis\  tho  it  might  be 
an  6vert-a&  to  compafs  the  ki^,g's  death,  and  fo  treafon  within  the 
firft  claufe  of  the  ftatute,  yet  was  "Hot  an  a6iual  levying  of  war,  and 
fo  not  treafon  within  that  claufe  of  the  ftatute ;  but  their  actual  march* 
ing  in  a  body  moch  guerrino  bi  modo  infurreffionis  might  be  a  levying 
of  war  within  the  ftatute.  4.  That  adlua)  levying  of  war,  tho  it  be 
t  treafon,  upon  which  Oldcaftle  might  have  been  indified,'  yet  it  was 
tifo  an  overt-a(^  to  ferve  an  indiAment  for  compai&ng  the  king's 
death,  as  hath  been  (hewed  at  large  before. 

If  there  be  an  aflual  rebellion  or  infurre£(ion,  it  is  a  levying  of 
war  within  this  a£l ;  and  by  the  name  of  levying  of  war  it  muft  be 
exprefied  in  the  indi£lment.    Co.  P.  C.  p,  10. 

And  in  AnderfirCs  Rep.  part  2  «.  2.  after  Trinity^tirm  37  Eliz. 
(x)  before  the  two  chief  juftices,  mafter  of  the  rolls,  baron  Clerk  and 
Ewensy  the  cafe  was,  that  divers  apprentices  of  London  and  Soutkwark 
were  committed  to  prifon  for  riots,  and  for  making  proclamation  con- 
cerning the  prices  of  viduals,  fome  whereof  where  fentenced  in  the 
ftar-chambcr  to  be  fet  in  the  pillory  and  whipt ;  after  which  divers 
other  apprentices  and  one  Grant  of  Uxbridge  confpire  to  take  and 
deliver  thofe  apprentices  out  of  ward,  to  kill  the  mayor  of  Londont 
and  to  burn  his  houfe,  and  to  break  open  two  houfes  near  the  Tower^ 
where  there  were  divers  weapons  and  arms  for  three  hundred  men, 
and  there  to  furnifh  themfelves  with  weapons ;  after  which  divers 
|.  -  apprentices  devifed  libels,  moving  others  to  take  part  with 
^  ^  '  them  in  their  devices,  and  to  aftemble  themfelves  at  Bun-hill 
and  Tower-iill;  and  accordingly  divers  aftembled  themfelves  at  BhM" 
hill^  and  three  hundred  at  the  Tower^  where  they  had  a  trumpet,  and 
one  that  held  a  cloak  upon  a  pole  in  lieu  of  a  flag,  and  in  going  to- 
wards the  lord  mayor's  houfe  the  ftierifts  and  fword-bearer  with  others 
ofiered  to  reilft  them,  againft  whom  the  apprentices  oflertd  violence. 

And 
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And  it  was  agreed  by  the  judget  referees,  that  this  was  treafon 
within  the  fiatute  of  13  EKz,  for  intending  to  levy  war  againft  the 
queen ;  for  they  hekl,  that  if  any  do  intend  to  levy  war  for  any  thing, 
that  the  queen  by  her  laws  or  juftice  ought  or  may  do  in  government 
as  queen,  that  (hall  be  intended  a  levying  of  war  againft  the  queeh ; 
and  Jl  is  not  material,  that  they  intended  no  ill  to  the  pcrfon  of  th« 
queen,  but  if  intended  againd  the  ofEce  and  authority  of  the  queen, 
to  levy  war,  this  is  within  the  words  and  intent  of  the  ftatute«  and 
hereupon  Grant  and  diveis  others  were  indi£led  and  executed* 

And  eodem  libra  n,  49.  {yj  the  cafe  of  Burton  mentioned  by  my 
lord  Cohy  p.  C.  p.  10.  is  reported,  vi^»  in  the  county  of  Oxford  di* 
▼en  perfons  confpire  to  aflemble  themfelves,  and  move  others  to  rife 
and  pull  down  inclofures,  and  to  efiedl  it  they  determined  to  go  to 
che  lord  Norrh^s  houfe  and  others,  to  take  their  arms,  horfcs,  and 
other  things,  and  to  kill  divers  gentlemen,  and  thence  to  go  to  London^ 
where  they  faid  manv  would  take  their  parts ;  and  this  appeared  by 
their  confeffions :  and  it  was  agreed,  1 .  That  this  was  treafon  within 
the  ftatute  of  )  3  Eliz.  for  confpiring  to  levy  war  againft  the  queciL 
2.  But  not  within  the  Aatute  of  25  E.  3.  becaufe  no  war  was  levied, 
and  that  ftatute  extended  not  to  a  confpiracy  to  levy  wan 

liota ;  in  both  thefc  cafes  there  was  a  confpiring  to  arm  themfelves 
as  well  as  to  aflemble,  which  had  they  efl^&ed  and  fo  aiTcmbled  more 
gueninOf  it  had  been  a  war  levied,  and  by  conftru<5tion  and  inteprcta- 
tion  a  war  levied  againft  the  queen. 

If  any  with  weapon  invafive  or  defenfive  doth  hold  and  . 
defend  a  caftle  or  fort  againft  the  king  and  his  power,  this  is  '-  ^  J 
a  levying  of  war  againft  the  king  within  this  a<Sl.    Co.  P,  C.  p.  10. 
yidi  the  ftatute  of  1 3  Eliz.  cap.  1 .  Uf  dilla  ibid,  poftea. 

Iliere  is  a  great  difference  between  an  infurre(^ion  upon  the  ac« 
count  of  a  civil  intereft  and  a  levying  of  war. 

A.  recovers  pofleflion  againft  B.  of  a  houfe,  l^c.  in  a  real  action, 
Dr  in  an  ^e^iotut  firma^  and  a  writ  of  feifin  or  poflefllon  goes  to  the 
flieriff,  B.  holds  his  houfe  againft  the  iheriff  with  force,  and  aflembles 
perfons  with  weapons  for  that  purpofe,  who  keep  the  houfe  widi  a 
ftrong  hand  againft  the  flieriff,  tho  ai&fted  with  the  pojfe  comtatus : 
this  is  ho  tieafon  either  in  B.  or  his  accomplices,  but  only  a  great  riot 
and  mifdemeanor ;  the  like  is  to  be  iaid  touching  a  man  that  keeps 
poiJe^Boo  tg^inft  a  reilitution  upon  an  indifbnent  of  forcible  entry. 

But 
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fiat  if  B.  eicber  fortifies  his  own  houfe  or  the  hoafe  of  anoQier 
^ith  weapons  defenfive  or  invaiiTe  purpoTeljr  to  make  head  againll 
die  king  and  to  fecure  himfelf  ^gainft  the  king's  regal  army  or  forces 
ihen  that  is  a  levying  of  war  agatnft  the  king. 

But  the  bare  detaining  of  the  king's  cafties  or  (hips  feems  no  levying 
•f  war  widiin  diis  ftatute:  viA  infra  13  Eli%,  cap.  I*  &  diffa  ibidem^ 

If  the  king's  lieutenaint  in  a  time  of  hoftility  or  lebellion  within  die 
tealm  be  aflaulted  upon  their  march  or  in  their  quarters  as  enemies, 
this  is  a  levying  of  war ;  but  if  upon  fome  fudden  falling  oilt  or  in^ 
jury  done  by  die  foldierR,  the  countrymen  rife  upon  them  and  drive 
them  outi  this  may  be  a  great  riot«  and  if  any'be  killed  by  die  a£dl«> 
mnts  it  is  felony  ui  them ;  but  this  feems  not  a  levying  of  war  againft 
die  king,  unlefr  diete  be  fome  traitorous  defign  under  the  cover  of  it : 
and  cUttif.  06  E.  $.  m.  M*  it  appears,  that  an  open  refiftance  of  tht 
juftices  of  yer  and  terminer  in  the  county  of  Surrey^  viz.  refijtend^ 
jufticidrm^  U  iffn  jtifiiciarhsj  quo  minus  eontettta  in  cmnmijfione  noftrS. 
f ii  indefaiia  ettefui  bf  facer e  poiuerunt^  impedieTido^  was  felony,  and 
die  offenders  wer^  executed  for  the  fame  as  felons. 
.^  ^  I  fliall  conclude  this  matter  with  a  confultation  of  the 
L  ^JJjudgcs,  where  I  was  at  prefcnt.  All  the  judges  except  J. 
fyiadiam  and  y.  Atkins  were  aflemblcd  by  my  lord  keeper,  September 
1615.  to  coniider  of  this  cafe,  as  it  was  ftated  in  writing  by  the  at* 
tomey  general  in  manner  following : 

*'  A  great  number  of  weavers  in  and  about  London  being  offended 
at  the  engitieJoom,  (which  are  inftruments,  that  have  been  uied 
above  thefe  fixty  years,)  becaufe  thereby  one  man  can  do  as  much 
in  a  day,  as  near  twenty  men  without  them,  and  by  confequence 
**  can  afford  his  ribbands  at  a  much  cheaper  rate,  after  attempts  in 
**  parliament  and  elfewhere  to  fupprefs  them  did  agree  among  them^ 
*^  felves  to  rife  and  go  from  houfe  to  houfe  to  take  and  deftroy  the 
*'  engine^looms ;  in  purfuance  of  which  they  did  on  die  9th,  lOth^ 
**  and  ildi  of  this  inftant  Aupift  ailemble  diemfelves  in  great  num*^ 
^'  bers  at  fome  places  to  an  hundred^  at  others  to  fbur  hundred,  and 
^  at  others,  particularly  at  Stratford-Bow  to  about  fifteen  hundred. 

^  They  did  in  a  moft  vident  manner  break  open  the  houfes  of 
^  many  of  the  king's  fubjefts,  in  which  fuch  engine-looms  were,  or 
**  virere  by  thetn  fufpe6bed  to  be,  they  took  away  die  enginesi  and 
^  poaking  great  &rcs  burnt  dio  fimsct  and  not  only  die  looms,  but  in 

«*  many 


4< 


HISTORIA  PLACITORUM  COtLGHX.    ^143 

^  WMOf  placet  the  ribbands  made  dwrebjr,  and  feirefal  odier  goodi  of 
^  die  fcxSooB  whole  boufes  they  broke  opeo ;  this  diey  did  not  in 
^  ooe  place  only,  but  in  feveral  places  and  cooodes,  viz.  Middleftx^ 
^  Lmkn^  Effex^  ICtntt  and  Sumy^  in  the  laft  of  whidit  viz.  at  SautA'^ 
**  work  they  ftormed  the  houfe  of  one  TAamms  Byhby^  and  tho  diey 
^  were  rcGfted  and  one  of  them  killed  and  another  wounded,  yet  at 
<*  laft  diey  forced  their  way  in,  took  away  his  looms  and  burnt  them ; 
^'  the  value  of  the  damage  tbey  did,  is  computed  to  feveral  thoulaikl 
^  pounds. 

**  This  they  did  after  feveral  proclamations  made  and  command 
^  {^ven  by  the  juAiccs  of  peace  and  die  tStJ^h  of  MiiiUJtx  to  do* 
-  put,  boft  inftead  of  obeyiiig  tbey  refifted  *xA  affiromed,, 
<*  die  magiftrates  and  officers :  It  is  true  diey  had  no  war-^  ^^J 
'*  like  anns,  but  diat  was  fupplied  by  their  number,  and  they  had 
*'  fuch  weapons,  as  fuch  a  nd)ble  could  get,  as  ftaves,  clubs,  fledges^ 
'*  hammers,  and  other  fuch  inftrumeots  to  force  open  doors. 

^  There  was  this  further  evil  attending  this  infurredlion,  that  the 
^  foUera  and  oflkers  of  the  militia  were  fo  &r  from  doing  their  duty 
*^  in  fs^reffing  diem,  that  fome,  tho  in  arms  and  drawn  up  in  coixw 
*'  ponies,  ftood  ftiU  looking  on  while  dieir  neighbours  houfes  were 
**  broken  open  and  their  goods  deftroyed,  others  incouraged  them,  and 
^  others,  to  whole  cuftody  ibme  of  the  offenden,  who  were  taken, 
^  were  committed,  fuflered  them  to  efcape,  fo  that  during  all  the 
**  time  of  the  tumult  litde  or  nothing  was  done  to  fupprefs  them,  un« 
^*  til  the  lords  of  the  council  vrere  conftrained  at  a  time  extraordinary 
^  to  aflemble,  by  whofe  diredions  and  orders  as  vrdl  to  the  civil  ma* 
'*  giftraies,  as  to  the  king's  guards,  diey  vireie  at  laft  quieted.'' 

Five  of  the  judges  feemed  to  be  of  opinion  diat  this  was  trealba 
within  the  adl  of  25  E.  3.  upon  die  daufe  of  levying  war  againft 
die  king,  or  at  leaft  upon  the  cUufe  of  the  ftatute  of  13  Car.  8. 

u  I. 


1.  In  refpeft  of  die  manner  of  dieir  Itflembltng,  who,  dio  they  had 
no  weapons  or  enfigns  of  war,  yet  their  mukitttdes  fupplied  that  dc* 
left,  being  able  to  do  diat  by  their  mukitudes,  which  a  lefler  number 
of  aimed  men  might  fcaioe  be  able  to  eflSsA  by  dieir  weapons;  and 
hefides,  Ae)r  had  ftaves,  and  clubs,  and  fome  hammers  or  fledges  to 
break  ope^  }io|dcs»  an4  avcoi:din|^y  they  a£t94  by  breaking  open 

doors 
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doors  and  burning  the  cngme-looms  and  many  of  the  wares  made  by 
them. 

2.  In  reTpcd  of  the  defign  itfelf»  which  was  to  bum  and  dcftroy^ 
not  the  (ingle  engine^iooms  of , this' or  that  particular  perfon,  but  e»* 
r«  1  gine-looms  in  genera],  and  that  not  in  one  county  only,  but 
*-     ^^J  in  feveral  counties,  and  fo  agreeable  to  Burton  $  cafe. 

The  other  five  judges  were  not  fatisfied,  that  this  was  treafon  widi- 
in  die  claufe  of  25  £.  3.  againft  levying  of  war,  nor  within  the  (la- 
tute  of  13  Car.  2*  for  confpiring  to  levy  war. 

1.  It  was  agreed,  that  if  men  aflemble  together  and  confuk  to  raife 
a  force  immediately  or  direAIy  againft  the  king's  perfon,  or  to  re- 
firain  or  depofe  him,  whether  the  number  of  the  perfons  were  more 
or  lefs,  or  whether  armed  or  unarmed,  tho  this  were  not  a  treafon 
within  this  claufe  of  the  ftatute  of  25  JE.  3.  yet  it  was  treafon  within 
the  firft  claufe  of  compafTing  the  king's  death,  and  an  overt>ad  fuf- 
ficient  to  make  good  fuch  an  indiiflment,  tho  no  war  was  adluaOy 
levied  r  and  with  this  accord  the  refolutions  before  cited,  efpecially 
that  of  the  infurrcflion  in  the  north  at  Farley  wood  (♦> ;  but  no  fuch 
confpiracy  or  comparing  appears  In  this  cafe,  and  fo  that  is  not  now 
in  queftion,  but  we  are  only  upon  a  point  of  coiiftruftivc  or  interprc* 
tative  levying  of  war. 

2.  Here  is  nothing  in  this  cafe  of  any  confpiring  to  do  any  thmg» 
but  what  they  really  and  fully  efFeAed  ;  they  agreed  to  rife  in  multi- 
tudes  to  bum  the  looms,  and  accordingly  they  did  it,  but  nothing  of 
confpiring  againd  the  fafety  of  the  king's  perfon,  or  to  arm  theni«< 
felves ;  therefore  if  what  they  did  were  not  a  levying  of  war  againft 
the  king  within  t!ie  ftatute  of  25  E,  3.  here  appears  no  confpiring  to 
levy  fuch  war  within  the  ftatute  of  13  Car.  u.  cap.  1.  for,  what  ap- 
pears, all  was  done,  which  they  confpired  to  do. 

3.  It  feemed  very  doubtful  to  them,  whether  in  the  manner  of  this 
aflembling  it  was  any  levying  of  war,  or  whether  it  were  more  than 
a  riot,  for  in  all  indiAments  of  this  kind  for  levying  of  war  it  is  laidf 
^^  ^.  that  they  were  morf  gutrrim  arraiati^  and  upon  die  evidence* 
V     T  J  that  they  were  aftcmbied  in  a  pofture  of  war  arms  cffenftvh 

(»)  yidc  fipra  p.  lao. 
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kf  dtftn/iviif  and  fometimes  particular  circamftances  alfo  prored  or 
found,  as  banners,  trumpets,  drums,  tsfc.  and  where  diejF  were  indicted 
'  for  confpiring  only  to  levy  war,  yet  there  was  this  circumftance  ac- 
companied it,  viz.  a  confederacy  to  get  arms  and  arm  tbemfelvesy  as 
ia  GrwMi*9  cafe,  and  Burton^s  cafe. 

4.  It  feemed  very  dbubtful  to  diem,  whether  diis  defign  to  bum 
engine-looms  were  fuch  a  defign,  as  would  make  it  a  levying  of  war 
againft  the  king  (*),  for  it  was  not  like  the  defigos  of  altering  reli« 
gion,  la»ws,  puUing  down  inclofnres  generally,  as  in  Burton*%  cafe, 
nor  to  deftroy  any  trade,  but  only  a  particular  quarrel  and  grievance 
between  men  of  the  fame  trade  againft  a  particular  engine,  that  they 
diought  a  grievance  to  them,  which,  tho  it  was  an  enormous  riot» 
yet  it  would  be  difficult  to  make  it  treafon.  Vidijlatutes  S  H.  6. 
€af.  27.  9  H.  6.  cap.  5.  (f). 

Many  of  them  therefore  concluded,  that  if  Mr.  Attorney  ihouM 
think  fit  to  proceed  as  foT  a  treafon,  the  matter  might  be  fpecially 
found  and  fo  left  to  ftirther  advice,  or  rather  that  according  to  the 
^ufe  of  the  ftatute  of  25  E.  3.  the  declarative  judgment  of  the  king 
and  both  houfes  of  parliament  might  be  had,  becaufe  it  was  a  new 
cafe  and  materially  differed  from  other  cafes  of  like  nature  formerly 
ftfolved. 

Upon  the  conclufion  of  this  debate  we  all  departed,  and  Mr.  Attor* 
ney  upon  confideration  of  the  whole  matter,  it  feems,  thought  fit  to 
proceed  for  a  riot,  and  caufcd  many  of  them  to  be  indi&ed  for  riots, 
for  which  they  were  conviAed  and  had  great  fines  fet  upon  tliem,  and 
were  committed  in  execution  and  adjudged  to  ftand  upon  the  pillory. 

Touching  the  laws  of  treafon  in  Ireland^  by  the  ftatute  of  p     ^ 
18  i/.  6.  cap.  3.  levying  horfc  or  foot  upon  the  king's  fub*  ^  ^'^ 
jeAs  againft  their  will  fliall  be  treafon ;  this  they  call  ceffing  of  fol- 
diers  upon  men,  and  hath  been  often  done  by  the  lieutenants  or  de« 
puties  of  Ireland  by  confent  of  the  council  in  fome  cafes. 

Among  many  cumulative  treafons  charged  upon  the  late  earl  of 
Siraffmrd  the  king's  deputy  in  Ireland^  this  one  thing  of  ceffing  of 

(*)  By  IS  Gio.  1  •  <i^.  34.  «•  If  any  per-  «<  (hall  be  •djudged  guiky  of  fckmy  with 

*  foa  IbaU  wilfully  break  any  tools  ufed  *'  out  benefit  of  clergy. 
••  ia  the  woollen  manufaAuTe,  not  having  (t)  Concerning  the  riots  committed  by 

^  the  confent  of  the  owner,  or  fhall  break  the  Weip  upon  the  dragmeo  of  Stww^ 

**  mt  enter  by  ^rce  into  any  houfe  or  (hop  mdt  infrt^  j^  151  • 
•*  by  night  01  by  day  for  f neb  pvpofe,  he 

Vol  u  K  foUi« 
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foldiers  upon  the  king's  fubjeAs  in  Ireland  was  the  chief  paiticultr 
treafon  charged  upon  him. 

It  was  iniifted  upon  for  die  earl's  defence,  that  by  the  ftatute  of 
10  H.l,  in  Ireland^  cap.  22.  called  Poymng*s  law,  all  the  ftatutes  of 
England  are  at  once  enabled  to  be  obferved  in  Ireland;  and  therefore 
the  ftatute  of  25  £.  3.  declaring  treafons,  and  ihe  (latute  of  1  H.  4. 
cap,  10.  ena<fling,  that  nothing  (hall  be  treafon  but  what  was  within 
that  flatute,  the  treafons  enabled  in  Ireland  in  the  time  of  H.  6.  and 
and  afterwards  before  10  H.l.  were  repealed,  and  confequently  this 
ftatute  of  18  /f.  6.  cap.  3. 

But  that  feen)s  not  to  be  fo,  for  the  general  introduction  of  the 
ftatutes  of  England  being  an  affirmative  law  could  not  be  intended 
to  take  away  thofe  particular  ftatutes,  that  were  made  in  Ireland  for 
the  declaring  of  treafon,  as  this  and  that  alfo  of  the  fame  year,  cap.  2. 
for  taking  Comericke  (%). 

But  furely  this  was  no  levying  of  war  within  this  ftatute  (a)^  either 
in  refpeS  of  the  matter  itfelf  or  of  the  perfon  that  did  it,  he  being 
the  king's  lieutenant,  neither  could  an  a6^  by  the  lord  deputy  and 
council  of  this  nature  be  conftrued  to  be  within  the  penalty  of  this 
a&,  if  it  were  in  force  ;  yet  for  this  and  other  cumulative  treafons  he 
was  attainted  by  a£l  of  parliament,  but  that  attainder  was  very  juftly 
repealed  by  the  ftatute  of  14  Car.  2. 

-      -.-      Now  I  fliall  draw  out  fomc  obfervations  and  conclufions 
L  ^  J  from  the  precedents  and  inftances  before  given  touching  this 
obfcure  claufe  of  levying  war  againft  the  king. 

1.  A  confpiracy  or  confederacy  to  levy  war  againft  the  king  is  not 
a  levying  of  war  within  this  claufe  of  the  ftatute  of  25  E.  3.  for  this 
claufe  requires  a  war  a£tually  levied.  Co,  P.  C.  p.  10. 

And  this  appears  frji  by  thofe  temporary  laws,  that  were  made  to 
continue  during  the  king's  or  queen's  life,  which  made  confpiring  to 
levy  war  with  an  overt-adl  evidencing  fuch  confpiracy  to  be  treafon^ 
as  the  ftatutes  of  1  {sf  2  P//.  l^  M.  cap.  10.  13  EHz.  cap.  U  and 
13  Car.  2.  cap,  1.  and  fecondly  by  the  refolution  of  the  judges  in  the 
cafe  o(  Burton  39  Ellx.  cited  by  my  lord  Coke^  P.  C.  p.  9,  10. 

2.  That  yet  fuch  a  confpiracy  or  compaffing  to  levy  war  againft 
the  king  diredly  or  againft  his  forces,  and  meeting  and  confulting  for 

{9)  That  is,  for  taking  thicvet,  robbers,  words  of  th»t  ftatute ;  nor  does  our  author 

or  rebels  into  fafe  guard.  affiga  any  icafoo,  why  an  ad  of  lord  dr* 

C0)  T ho  this  were  not  levying  of  war,  puty  and  council  is  not  within  the  penalty 

yet  being  cefling  of  foldiers  upon  the  fub*  of  Chat  law.    Sec  Csmd,  Ziis^p^  sio, 
jc^i   it  was  ucafoa  within  the  expreb  ^m 
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the  tffcStmg  of  it,  whether  the  number  of  the  confpirators  be  more 
or  lefSf  or  difguifed  under  any  other  pretence  \vhatfoever,  as  of  re- 
formation of  abufesy  cafting  down  inclofures  particular  or  generally^ 
nay  of  wreftling,  football-play  lag,  cock-fighting ;  yet  if  it  can  appear, 
that  they  confulted  or  refolvcd  to  raife  a  power  immediately  againft 
the  kingt  or  the  liberty  or  fafety  of  his  perfon,  this  congregating  of 
people  for  this  intent,  tho  no  war  be  achially  levied,  is  an  overt-aifl 
to  maintain  an  indi£tment|  for  compafling  the  king's  death  within  the 
firft  claufe  of  the  (lacute  of  25  E.  3.  for  it  is  a  kind  of  natural  or  ne- 
ceflary  confequence,  that  he,  that  attempts  to  fubdue  and  conquer  tlie 
king,  cannot  intend  lefs  than  the  taking  away  his  life  ;  and  indeed  it 
hath  been  always  the  miferable  confequence  of  fuch  a  conquefl,  as  is 
witnefled  by  the  miferable  tragedies  of  £.  2.  and  R.  2.  and  this  was 
the  cafe  of  OldcaJlU  and  Ejjex. 

3.  That  yet  confpiring  to  levy  war,  (viz.  to  do  fuch  an  a<£l,  which 
if  it  were  accompli(hed  and  attained  its  end  would  be  an  adlual  levy- 
ing of  war)  and  being  accompanied  with  an  overt*a£l  evidencing  it, 
(tho  it  be  not  treafon  within  this  claufe  of  the  aA  of  25  £•  3*)  yet 
was  treafon  during  the  queen's  life  by  the  ftatute  of  13  EUz.  .  - 
€ap.  1.  and  is  treafon  at  this  day  by  the  ftatute  of  13  Car.  2.  ^  ^°-' 
€op.  1.  during  the  life  of  our  now  fovereign. 

But  then  the  overt-adi  fbe  it  fpeaking,  writing,  or  afling)  required 
by  thefe  ftatutes  to  evidence  the  fame  muft  be  fpecially  laid  in  the  in« 
di£lmcnt,  and  proved  upon  the  evidence ;  thus  in  Grant^s  cafe  and 
Burton's  cafe  the  confpiring  to  fetch  arms  at  the  houfes  therein  men- 
tioned was  an  overt-a(5l  proving  this  confpiracy  to  levy  war. 

4.  That  a  levying  of  war  with  all  the  circumftances  imaginable  to 
give  it  that  denomination,  as  cum  vexillis  explicatis,  cum  muhitudint 
gentium  armatorum  id  modo  guerrino  arraiat'^  yet  if  it  be  upon  a  mere 
private  quarrel  between  private,  tho  great  perfons,  or  to  throw  down 
the  inclofures  of  fuch  a  manor  or  park,  where  the  party  tho  without 
title  claims  a  common,  or  upon  difpute  concerning  the  propriety  of 
liberties  or  franchifes,  this,  tho  it  be  in  the  manner  of  it  a  levying  of 
war,  yet  it  is  not  a  levying  of  war  againft  the  king,  tho  bloodfhed  or 
bunring  of  houfes  enfue  in  that  attempt,  btK  is  a  great  riot,  for  which 
'the  offimders  ought  to  be  fined  and  imprifoped;  and  if  any  be  killed 
by  the  rioters  in  the  riot,  it  may  be  murder  in  the  aflailant. 

This  was  the  cafe  of  the  earls  of  Ghuceficr  and  Hireford^  aHn0  20 
£•  1.  tho  before  the  ftatute  of  25  £•  3.  and  the  feverai  great  riota 

K  2  above* 
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above-oieatiofiedt  to  wlueh  we  may  add  JC01.  ParL  50  £.  3.  «•  I40» 
164.  1 1  if.  4.  n.  S6,  57.  IS  jHT.  4»  ».  14.  I«  H.  6.  11.  30. 

5.  An  mdoal  levy ing  of  wir  dicrefare  agamft  the  king  to  make  a 
treafon,  for  which  the  ofiender  may  be  indiAed  upon  this  daufe  of 
the  flatute  for  levying  of  war  againft  die  king,  confifts  of  two  princi- 
pal parts  or  ii^redients,  viz.  I.  It  mud  be  a  levying  of  war.  2.  It 
niiift  be  a  levying  of  war  againft  the  king. 

6.  What  (hall  be  faid  a  levying  of  war  is  partly  a  queftion  of  fa&^ 
for  it  is  not  every  unlawful  or  riotous  aflembly  of  many  perfont  to  do 
an  unlawful  ad,  tho  de  fa£io  they  commit  the  aft  they  intend,  that 

^  .  makes  a  levying  of  war,  for  then  every  riot  would  be  trea- 
^  ^  -^  fon,  and  all  die  a£b  againft  riotous  and  unlawful  aflembliest 
as  13  H.  4.  cap.  7.  2  H.  5.  cap,  8.  8  H.  6.  cap.  14.  and  many  more 
(b)  had  been  vain  and  needlels ;  but  it  muft  be  fuch  an  allembly  as 
carries  with  it  Jpectcm  Mli^  as  if  they  ride  or  march  vextllis  explicaiitf 
or  if  diey  be  formed  into  companies,  or  fiimilhed  widi  military  officerst 
or  if  they  are  armed  with  military  weapons,  as  fwords,  guns,  bills, 
halberds,  pikes,  and  are  fo  circumftanced,  that  it  may  be  reafonably 
concluded  dyef  are  in  .a  pofture  of  war,  which  circumftances  are  fo 
various,  that  it  is  hard  to  define  them  all  particularly.       ^ 

Only  die  general  expreflions  in  all  the  indidments  of  this  nature, 
diat  I  have  feen,  are  mort  giurrino  arraiati^  and  fometimes  other  pard« 
culars  added  as  the  hiBt  will  bear,  as  cum  vexUiis  explicatis^  cum  armis 
defaifivU  &  offenfivis^  cum  tjmpams  f^  tubh :  but  altho  it  be  a  qneftioa 
of  faA,  whether  war  be  levied  or  confpired  to  be  levied,  which  de« 
pends  upon  evidence,  yet  feme  oyert-a6l  muft  be  ihewn  in  the  indi£U 
ooent,  upon  which  the  court  may  Judge ;  and  this  is  ufually  modo  pur* 
rim  arraiati,  or  armatif  or  confpiring  to  get  arms  to  arm  themfelves. 

And  therefore  in  the  cafes  of  Burton  and  Grant  before-mentionedt 
who  were  Indited  imd  convidled  upon  the  ftatute  of  13  £/fx.  cap.  1. 
.  for  confpiring  to  levy  war  for  pulling  down  inclofures,  C^^.  theie  ii 
not  only  the  confpiracy  to  do  the  thing,  but  alfo  to  gain  arms  and 
weapons  at.  die  lord  Norris*$  houfe,  and  eliewhere  to  arm  tbemftlvca 
fer  that  attempt. 

And  die  reafon  hereof  feems  to  be,  becanfe,  when  an  afiembly  of 
people  thus  arm  themfelves,  it  is  a  plain  evidence,  diat  they  mean  to 
defend  diemfidves,  and  make  good  dieSr  attempts  by  a  milkary  feroe» 
and  to  refift  and  fubdue  all  power,  diat  ihall  be  nftd  to  fuppiels  diem ; 

•ad 
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wni  befides,  the  very  ufe  of  weapons  by  fuch  an  afiembly  without 
the  king's  licence^  unlefs  in  fome  hwful  and  fpecial  cafes,  carries  a 
terror  with  it,  and  a  prefumptioo  of  warlike  force,  and  therefore  under 
a  diftinA  and  fpecia]  leftraint  by  the  flatute  of  JVeflmnfi  2«  ■-       ^ 
(c)  and  the  ftatute  (d)  of  7  £.  1.  ii  iefinJUw  portandi  ^  ^  ^ 

7.  Whether  the  bare  aflRHnbling  of  an  enormous  mnkitude  for  do* 
{ng  of  thefe  unlawful  %Si%  without  any  weapons,  or  being  mort  gKir^ 
rim  arraiat'h  efpecially  in  cafe  of  bcerpfetative  or  conftni£HYe  lerying 
of  war,  be  a  fufficient  overt-ad  to  make  a  levying  of  war  widiin  this 
a&,  efpecially  if  they  commit  fome  of  diefe  a£U  themfeWes,  is  very 
<oiiCdenibIe  and  feems  to  be  doubtfiil»  I.  Becaufe  I  have  not  knovvn 
any  fuch  cafe  ruled.  2.  Becaufe  the  adts  of  3  C^  4  Ed.  6.  eap.  5.  and 
1  Mar,  cap,  12«  (which  muft  be  intended  of  fuch  unarmed  aflemblies) 
snakes  it  in  fome  cafes  felony,  in  fome  cafes  only  mifdemeanor*  3. 
Becaufe  it  is  very  difficult  to  determine  what  that  number  muft  be, 
that  muft  make  treafon,  and  lefs  than  which  muft  be  only  a  riot ;  this 
therefore,  ihould  be  well  confidered,  and  the  dire&ion  of  the  ftatute  of 
Q&  £.  3.  to  expedt  the  declaration  of  parliament  in  like  cafes  is  a  iafe 
diredion,  and  fo  much  the  rather,  becaufe  the  ftatutes  of  £.  6.  and 
^ueen  Mary  feem  to  look  the  other  way  (t)^  to  which  may  be  added 
the  great  riots  committed  by  the  forefters  and  Wiljh  upon  the  dragmen 
of  Sn/entf  hewing  all  their  boats  to  pieces,  and  drowning  die  barge^ 
men  in  a  warlike  pofture.  Roi.  Pari  8  H.  €•  ».  30,  45.  9  H.  6* 
n.  37.  upon  which  the  ftatute  of  9  H,  6.  cap.  5»  was  made :  I  forbear 
dierefore  any  opinion  herein. 

8.  But  whether  the  aflembly  were  greater  or  lefs,  or  armed  or  not 
armed,  yet  if  the  defign  were  diredUy  againft  the  king,^as  to  do  him 
bodily  harm,  to  iroprifon,  to  reftrain  him,  or  to  offer  any  force  or 
Tiolence  to  himi  it  will  be  treafon  within  the  firft  claufe  of  compafl^ 
ing  the  king's  death,  and  this  aflembling  and  confulting  or  prafUfing 
together  to  this  purpofc,  tho  of  but  two  or  three,  will  be  an  overt-ad 
to  prove  it ;  therefore  all  the  queftion  will  be  only  touching  in-  .  - 
terpretative  or  conftrudive  levying  of  war,  whereof  here-  L  ^  J 
after. 

(e)  I  don't  find  any  thing  to  this  pnr-  day.    See  (U^FmC.^  15S  &  i6o«  TJtf»M» 

po!(e  in  the  ilatute  oi  fVtfimhifi,  2.  fo  fup*  f,  t<z. 

pofe  the  ftatute  here  meant  is  the  ftatute  of  (a)  Or  rather  proclamation :  fee  ths 

^^thmmpsBM  1  £.  3.  £af.  3.  whereby  it  ia  beginning  of  thia  chapter, 

prohibited  that  anyone  bring  force  in  affray  {g)  A»  doei  Ufo  i  Gn.  !•  ctf.  $• 
•£  the  people,  or  go  amicd  oy  night  or  by 

Ks  9.  If 
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9i  If  tliere  be  vrzv  levied  as  is  above  declared,  vi%»  an  ^fCcmVtf 
won  guerrlno  arraiatU  ^nd  fo  in  the  poAure  df  war  for  any  creafonable 
attempt ;  this  is  hllum  levaium,  tho  not  helium  percujjum :  and  thus 
far  touching  the  levying  of  war,  as  in  relation  to  the  manner  of  it. 

10.  But  belldes  the  circumftances  requifite  to  denominate  a  levying 
of  war  in  refpedi  of  the  manner  of  it,  there  is  alfo  requifite  to  make 
a  treafon  widiin  this  claufe^  that  it  be  a  levying  of  war  againft  tht 
Hmgf  which  is  the  fcope^  end  and  termination  thereof,  for,  as  hath 
been  faid,  there  maybe  a  levying  of  war  between  private  perfons  upon 
private  quarrels,  which  is  not  a  levying  of  war  againft  the  king,  and 
fo  not  treafon  within  this  claufe  of  this  zCt, 

11.  A  levying  of  war  againft  the  king  therefore  is  of  two  kinds, 
cither  exprefsly  and  direfily,  or  by  way  of  interpretation,  conftnic- 
tion  or  expofition  of  this  ad :  the  former  is,  when  a  war  is  levied 
againft  the  perfon  of  the  king,  or  againft  his  general,  or  army  by  hiai 
appointed,  or  to  do  the  king  any  bodily  harm,  or  to  imprifon  him,  or 
to  reft  rain  him  of  his  liberty,  or  to  get  him  into  their  power,  or  to  en* 
force  him  to  put  away  his  minifters,  or  to  depofe  him ;  many  inftaii* 
ces  of  this  kind  may  be  given,  fuch  as  was  in  truth  the  riding  of  iht 
earl  of  E/[cx  into  London  armed  with  fwords  and  piftols,  his  folUciting 
of  the  citizens  to  go  with  him  to  court  to  remove  from  the  queen  her 
minifters  and  counfellors,  his  fortifying  of  his  houfe  againft  the  queen** 
officers,  which  were  in  truth  a  levying  of  war,  tho  his  indictment  was 
upon  ttie  firft  claufe  of  compafling  the  queen's  death,  which  was  more 
clearly  included  within  thefe  adlions. 

1 2.  Conftrudlive  or  interpretative  levying  of  war  is  not  fo  mtich 
againft  the  king's  perfon,  as  againft  his  government:  if  n^en  aflemble 
together  more  gutrrino  to  kill  one  of  his  majefty's  privy  council,  this 
hath  been  ruled  to  be  levying  of  war  againft  the  king.  P.  16  Car,  1. 
Cro.  583.  Benjled^s  cafe  before  cited,  and  accordingly  was  the  refolp- 
don  of  the  houfe  of  lords  17  ^.  2»  7a/^0/'scafe  above-mentioned. 

P  -  So  in*the  cafe  mentioned  by  my  lord  Coke  in  the  time  of 
■-  ^^'-l  H.  8.  Co.  P.  C.  p.  10.  levying  war  againft  the  ftatureof  £a* 
ffourers  and  to  inhance  fei^ants  wages  was  a  levying  of  war  againft 
the  king ;  and  altho  levying  of  war  16  demolifti  fome  f  articular  in- 
clofures  is  not  a  levying  of  war  againft  the  king,  d.  P,  C,p.  9.  yet 
if  it  be  to  alter  religion  eftabliflied  by  law,  or  to  go  from  town  to  town 
generally  to  caft  down  inclofures,  or  to  deliver  ^^n^r^?/^  out  of  prifon 
^rfons  lawfully  imprifoned,  this  hath  been  held  to  be  levying  of  war 
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againft  the  king  within  this  zEt^  and  the  confpiring  to  levy  war  for 
thofe  purpofes  treafon  within  that  claufe  of  the  a£l  of  13  Eliz,  cap.  1. 
as  was  refolved  in  Burton*^  cafe  and  Grani*^  cafe  above-mentioned  ; 
and  the  like  refolution  was  in  tlie  cafe  of  the  apprentices  that  afTem* 
bled  more  gvirrino  to  pull  down  bawdy-hoiifes. 

It  is  conGderable  how  theie  refolutions  fland  with  the  judgment  of 
parliament  in  3  ^  4  Ed.  6.  cap.  1 2.  which  makes  fpecial  proyifions 
to  make  aflemblies  above  twelve  to  alter  the  laws  and  ftatutes  of  the 
Jcingdom,  or  the  religion  e{labli(hed  by  law,  or  if  above  forty  affem- 
bic  for  pulling  down  inclofures,  burning  of  houfes,  or  {lacks  of  corn, 
treafon,  if  they  departed  not  to  their  homes  within  an  hour  after  pro- 
claroation,  or  after  proclamation  put  any  of  thefe  defigns  in  praftice, 
wbich  is  neverthelcfs  reduced  to  felony  within  clergy  by  the  ftatute  of 
1  Afar.feff.  2.  cap.  12.  Thefe  ofFenfcs  being  the  fame  with  thofe  ad* 
judged  treafon  in  Burton's  cafe  and  fome  others  before  cited,  why  was 
it  thought  neceflary  for  an  adt  of  parliament  3  {5^  4  EJ>  6.  to  make  it 
treafon  under  certain  qualifications,  and  why  reduced  to  felony  within 
clei^  by  the  ftatute  of  i  Mar.  cap.  12.  and  the  (latute  ot  3  ist  ^  E. 
6.  repealed?  It  feems  that  altho  the  unlawful  ends  of  thefe aflemblies 
thus  puniflied  by  3  (^  4  Ed.  6.  and  1  Mar.  were  much  the  fame  with 
ibofe  of  Burton  and  Grant  and  others,  that  were  adjudged  treafoHf 
yet  the  difference  between  the  cafes  flood  not  in  that,  but  in  the  man* 
ner  of  their  aifcmbly ;  thofe  that  were  adjudged  treafons  in  Burton*% 
a'nd  Grants  cafe  were,  becaufe  it  was  a  confpiracy  to  arm  themfelvet 
and  levy  a  war  mon  guerrino. 

But  thofe,  that  were,  thus  heightened  to  treafon  by  3  £2^  4  p  m 
E.  6.  and  reduced  to  felony  by  1  Mar.  were  not  intended  of  '*  "^  •* 
fuch,  as  were  more  guerrino  arraiati^  nor  a  levying  of  war,  tho  their 
multimdes  were  often  great,  and  tho  they  did  put  in  ure  the  things  they 
confpired  to  e%(5t,  and  fo  were  but  great  riots  and  not  levying  war 
within  this  claufe  of  25  E.  3.  and  therefore  thofe  adls  infli£led  a  nev 
and  farther  punifliment  to  them. 

III.  En  Jon  realme :  hitherto  it  hath  been  faid  what  is  a  levying  of 
war ;  we  are  now  to  confider  the  place,  En /on  realme. 

The  realm  of  England  comprehends  the  narrow  feas,  and  therefore 
if  a  war  be  levied  upon  thofe  feas,  as  if  any  of  the  king's  fubje&s  hof- 
tily  invade  any  of  the  king's  (hips,  (which  are  fo  many  royal  caflles) 
this  is  a  levying  of  war  within  his  realm,  for  the  narrow  feas  are  of 
the  ligeance  of  the  crown  of  England:  vide  Seldeni  Mare  claujum* 

K4  And 
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And  this  may  be  tried  in  die  county  next  adjacent  to  Checoaft  by  an 
iadiAment  taken  by  the  jurors  for  that  county  before  fpecial  commif^ 
fioners  of  0yrr  and  terminer^  de  ^U9  vide  infrat  and  in  the  chapter  of 
piracy :  vide  5  R*  2.  Trial  54. 

It  is  true,  before  the  ftatuteof  28  H.  8.  cap.  15.  thofe  treafons  were 
vfually  inquired  and  tried  by  fpecial  commiffion^  wherein  the  admiral 
and  his  lieutenant  were  named,  as  likewife  oilier  felonies  commitled 
upon  the  fea. 

But  divers  inftances  were  in  the  time  of  £.  3.  whereby  fuch  offcnfea 
upon  the  fea  were  puniHied  as  treafon  or  felony  in  the  king*s  bench. 
40  ^JJ.  25.  A  Norman  captain  of  a  ibip  robs  the  king^s  fubjedls  upon 
the  fea,  he  being  taken  was  hanged  as  a  felon,  but  the  EngUfi  chat 
aflifted  him  were  drawn  and  hanged  as  traitors ;  and  by  the  ftatute  of 
28  H.  8.  cap,  1 5.  there  is  a  direction  of  a  fpecial  commiffioq  to  try 
them  in  fuph  counties  or  places  as  (hall  be  affigned  by  fuch  commiffion 
according  to  the  mediod  of  trials  of  fuch  oflenfes  at  the  co^imon  law, 
but  before  that  ftatute  they  might  be  tried  by  fpecial  commiffion  at  di9 
common  law,  and  according  to  the  courfe  of  the  common  law ;  but 
of  this  allH  in  tradfatu  de  Adnfiralitate. 

P        ^      For  treafons  and  other  capital  ofienfes  in  Sc^tkmd  there  it 
»•  ^^  J  a  provi£on  ipade  by  the  ftatute  of  4  Jac.  cap.  1.  aiid  7  Jacm 
cap.  J. 

Ireland^  dio  part  of  the  dominions  of  the  crown  of  England^  yet  it 
pp  part  of  the  realm  of  England^  nor  iftfra  quatupr  maria,  as  ha^i 
been  ruled  temp.  E.  I .  Aforrice  Howard^s  cafe :  the  like  is  to  be  faid  for 
tcotland  tyesi  while  it  was  under  the  power  of  the  crown  qf  England^ 
as  it  was  in  foinetimes  of  £•  l*  and  fame  part  of  die  time  of  £•  3.  8 
Mich.  2.  Cantinual  claim  13* 

for  Jrelawd  hath  the  fame  laws  for  txeafon  tliat  England^  tho  it  Iiath 
fpmamore;  yet  for  a  levying  war,  or  other  treafon  in /r#/tfin/ the  of- 
lendci'  may  be  tried  here  in  EmgUmdhj  the  ftatute  of  35  H>  8.  cap.  2« 
for  treaf<HI<  doiie  opt  of  the  reahn,  as  was  refolved  in  the  cafe  of 
0-Rark,  H.  83f  Elbe.  (♦)  v^  after  diat  in  Sir  J^bn  Perrot'^  cafe  f/J. 
Co.  P.C.p.ll.t  Co.  Rep.  Calvin's  cafe,  23.  a. 

In  the  cafe  of  the  lord  Afacgufre  (g)  an  Itifik  peer,  who  was  in- 
dited in  Middlefex  for  high  treafon  for  levying  war  agaki  die  Idng  in 
Ireland^  he  pleaded  to  the  indidment,  that  he  was  one  of  tb^  peetiapd 
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lofdt  of  parfiasnent  inlreUatd,  tnd  demanded  jadgment,  if  he  ihould 
W  «it«igiicd4il  Engbmdfor  a  titafon  committed  in  Ireland^  whereby 
be  fliouM  lofe  die  benefit  of  trial  by  his  peers ;  but  it  was  refolved,  K 
TbaC  for  a  treafon  in  Ireland  a  man  may  be  tried  here  in  England  by 
Ac  ibtute  of  35  H.  8*  for  it  is  a  treafon  committed  out  of  the  realm. 
£•  That  altho*  Macguhn^  if  tried  in  Ireland  for  his  treafon^  ihould 
haye  had  bis  trial  by  his  peers,  as  one  of  the  lords  in  parliament,  which 
he  cannot  have  liere,  but  muft  be  tried  by  a  common  jury»  yet  that 
altered  not  the  cafe ;  he  was  therefore  put  upon  his  trial  by  a  MiddU* 

fixjoTf^  and  was  convided  and  had  judgment^  and  was  executed.  H* 
20  Car*  t.  B.  R.  fo  that  the  opinion  20  Eliz.  Dy.  360.  i.  was  ruled 
no  law:  vide  Co.  Litu  261. 

Aiid  the  fiune  that  is  (aid  of  Ireland  may  be  laid  in  all  par-  -  ^^ 
ticulars  of  the  ifle  of  Man^  Jerfey^  Guernfey^  Sark^  andi^/  L  ^  J 
demey^  which  are  parcel  (>f  the  dominions  of  the  crown  of  England^ 
but  not  within  the  realm  of  England  as  to  this  purpofe  concerning 
treafon ;  yet  they  have  fpecial  laws  of  their  own  applicable  to  crimi- 
nals and  jurifdidion  for  their  trials  :  as  touching  treafon  committed  in 
Wales  before  the  (latute  of  26  H.  8.  cap.  6.  no  treafon,  murder,  or 
felony  committed  in  JValei  was  inquirable  or  triable  before  commif- 
fioners  of  oyer  and  terminer^  or  in  the  king's  bench  in  England^  but 
before  juflices  orcommiflioners  affigned  by  the  king  in  thofe  counties 
of  Wales  where  the  faft  was  committed.  P.  2  H.  4.  Rot.  1 8.  Salop* : 
•*  Johannes  Kynafton  ind'Ulatus  fmt  quid  ipfe  confenttensfuit  adfalfam 
•*  ti  proditiofam  infurre^ionem  Oweyn  Glyndour  li  allorum  Wallico- 
^  rum,  fifclens  de  toto  propojito  eorundemy  qui  proditiosi  combujjerunt 
^'  villas  de  Glyndour  Dynby,  fie.  i^  quod  proditiosi  mi/it  Johannem 
^*  fiUumfuum  beni  armatum  ^  arraiatum  pro  guerri  fs/  Willielmum 
"  Huntt  fagittdaum  adpradiflum  Oweyn  tf  exercitum  Wallicorum, 
**  iic*  dicit  qucdpradiffiT  villa^  in  quibus  fupponitur  proditiones  pnr^ 
^  diffas  faff  as  fuijfe^  funt  infra  terram  Walliae  isf  extra  corpus  cmf 
"  Salop*  fi  legem  terra  hxa^xa^  unde  non  intendit  quod  dominus  rex  d§ 
**  prodisionibus  pradi0is  in  hoc  cafu  ipfum  impetire  velit^  feu  ipfum  po^ 
^  ner4  velU  inde  refponfuruntf  fi  quiaplenarii  ti  certitudinaliter  tefifi'* 
*'  caium  efl^  quid  prefdiifa  villa  funt  infra  terram  Walliae  l^  extra 
*^  corpus  comitatib  Salop*  V  legem  terra  Anglis,  &  Thomas  Covele 
^'  attomatus  ipfins  regis  coram  ipfo  rege  inde  examinatus  hoc  non  dedicit, 

'  *'  Vfcjufliciarii  ad  inquirendum  defroditionibus  pradiffis  infra  Wal- 

^  ^mskfaffis  virtute  cornmijjioms  pr4fdklf4^  in^wrerf  mif^tn^  potuerunt 

*•  nee 
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nee  proditionls  pradi^a  Jie  in  terra  Walliae  faila  per  legem  terra 
AngliaB  tr'iari  nee  titmlnari  pojjunt^  eonjideraiiim  tft^  quid  quoad 
pradl^as  proditiones  pradiflus  Joliannes  Kynafton  eat  inde^  ^ietus^ 
*'  {sfr."  But  it  is  true  by  the  ftatute  of  26  i7.  8.  cap.  6.  counterfeit* 
ing  of  coin,  waftiing,  clipping  or  mini(hing  the  fame,  felonies,  maiv 
dersy  wilful  burnings  of  houfes,  manflaughters,  robbenes»  burglaries, 
P  -|  rapes,  and  acceflfaries  of  the  fame  and  other  ofienfes  feloni- 
•"  ^ '  •*  oufly  done  in  JVales  (h)^  or  any  lordfliip  marcher  may  be  in- 
quired of,  heard  and  determined  before  the  juAices  of  goal-dcliverf 
and  of  the  peace  and  every  of  them  in  the  next  adjacent  county :  this 
ad  is  confirmed  by  the  great  (latute  of  fVales  34  tJ  3^  H.  8.  cap.  96. 
which  fettles  the  grand  feffions  and  juftices  thereof,  and  gives  the  juf- 
tices  of  the  grand  feffions  powei-  to  hold  all  manner  of  pleas  of  the 
crown,  and  to  hear  and  determine  all  treafons,  felonies,  tie,  within 
the  precin£t  of  4ieir  commiifions,  as  fully  as  the  court  of  king's  bench 
may  do  in  their  places  witliin  the  realm  ot  England ;  fo  that  as  to 
thofe  oflFenfes  enumtrited  in  the  ftatute  of  26  H.^  8.  the  judices  of 
gaol-delivery  in  the  adjacent  counties,  viz.  Glaucejler^  Herejordf  Salop 
and  fVigorn\  had  thereby  a  concurrent  jurifdidion  with  the  juftices  of 
the  grand  feifion  (i). 

But  whether  the  (latute  of  26  i7.  8.  extended  to  treafon  for  com« 
pafllng  the  king's  death  or  levying  of  war  (kj^  or  whether  the  fame 
remained  only  triable  by  the  juftices  of  the  grand  feffions,  feems  doubt* 
ful,  and  the  rather,  becaufe  that  ftatute  is  not  conftrued  by  equity,  and 
thcrcforc  it  extends  not  to  an  appeal  of  murder  in  an  adjacent  county, 
and  fo  it  ^as  adjudged  HiL  1  Car.  B.  R.  Sently  and  Price  (I) ;  but  at 
this  day  26  H.  8.  cap.  6.  ftands  repealed  by  I  W  2  Ph.  ii  M.  cap.  10. 
as  to  the  trials  of  treafon  (m). 

It  is  true,  that  in  other  criminal  caufes,  that  are  not  capital,  as  in 
cafes  of  indi£bnents  of  riots,  they  may  be  removed  by  certiorari  into 
the  king's  bench,  and  when  iflue  is  joined  they  may  be  tried  in  the 
next  EngliJIi  county,  71  16  "Jac.  Sir  ^ohn  Carew\  cafe  (nJ9.uA  divers 


{b)  For  this  zGt  extends  to  all  the  antient 
counties  of  H^ales,  as  well  as  the  lordfliips 
marchers ;  and  fo  it  was  refolved  in  ^^Z- 
tboe*t  cafe  for  a  murder  in  Pembrckefiiire.  T. 
9  (7fo.  I.  B,  R. 

(i)  I  Mod.  64,  68. 

( I )  It  ibould  feem  tha*  it  did  not,  «n4 
that  was  one  rcafon  of  making  the  ftatute 
of  31  /f.  8.  cap.  4.  whereby  all  treafona 
or  mifprifioni  of  treafons  committed  in 
^^alcs  voAy  be  prcfented  aad  (ried  in  (uch 


{hires  and  befi^re  fuch  commiflioncrt  it  the 
king  (hall  appoint,  in  like  manner  as  if  tbe 
fa£ls  had  been  committed  in  fuch  (birea.^ 
(  /)  Cro.  Car.  147.  If^.  J»tm  %^$.  '  ^ 
(m)  The  i  &  xPb.^M.  reducing  all 
trials  for  treafon  to  the  order  andcoarfe'  of 
the  common  law  is  a  virtual  repeal  of  ^6 
H,  8.  and  by  the  fame  rcafon  ot  31  H*  8. 
aio  u  to  treafon« 

(n)  Cro.  Jac.  ^84.    %  M.   a8«    I  M. 

othcrst 
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ethers,  as  well  as  in  a  quo  tninus^  which  is  at  the  king's  fuit: 
but  whether  a  certiorari  lies  into  fFiales  upon  an  indidiment  ot 
treafon  or  felony  hath  been  doubted  M.  9  Car.  B.  R,  Ckedley*% 
C3it(cJ:  it  feems  a  certiorari  imy  iflue  for  a  fpecial  purpofe,  as  to 
^oaih  the  indi£bment  for  infufficiency  or  to  plead  his  pardon,  but  not 
a^  to  trial  of  the  fa£t  fpj^  but  it  (hall  be  fent  down  by  mittimus  accord* 
ing  to  the  fiatute  of  6  H,  8.  cap.  6.  becaufe  it  is  in  a  manner  eflencial 
for  felony  or  treafon  to  be  tried  in  the  proper  county,  unlefs  where  a 
fiatute  particularly  enables  it^  which  it  did  in  the  cafe  of  26  if.  8.  only 
whilft  it  was  in  force^  where  the  indi^ment  as  well  as  the  trial  is  ia 
the  adjacent  county. 

But  certainly  fFalos  h  within  the  kingdom  of  England  (q)^  and 
tfterefore  not  within  the  fiatutc  of  35  JFf.  8.  cap.  2*  for  trial  of  foreiga 
treafons. 

If  a  felony  or  treafon  be  conunitted  in  Durham^  a  certiorari  lies  to 
remove  it  into  the  king*s  bench  out  of  Durham  diredled  to  the  juftices 
of  peace^  oyer  and  termimr^  or  gaol-delivery  there ;  for  (ince  the  fla- 
tute  of  21  H.  8.  cap.  24.  they  are  all  made  by  the  king's  commiffiont 
and  fo  the  proceedings  before  them  are  his  own  fuic,  and  thus  it  was 
done  in  Ruttabie^s  cafe  (rj  upon  debate ;  but  if  the  party  plead  not 
guilty  it  fhall  be  fent  down  thither  to  be  tried,  as  was  done  in  that  cafe. 
71 1653.  They  of  Durham  claim  a  privilege  not  to  be  fworn  out  of 
the  precinA  of  the  county  palatine.  Fide  the  ilatute  of  2  if  5.  cap. 
5.  9  H.5.  cap.  7*  II  H*  7.  cap.  9.  for  treafons  and  felonies  in  Tindal 
and  Hexamjhin. 

And  thus  far  concerning  treafon  in  levying  of  war  againft  the  king. 

Src  Foftcr*t  difcourfe  of  Higii  Tittfon  per  totum.  and  z  Hawkt  P.  C«  ch.  17*  of  High 
Treafon,  and  Kclyn^'i  Rep  7.  Sec.  Hifh  Treafon,  %  9ur.  64s  to  65a.  Kelyng,  75. 
%  Black.  Com.  ch«  vt.  p.  Ss.    a.  WUion,  365. 

(  0 )  Cr§,  Cart  3«i.  Laick.  ii; 

(/  I  But  yet  it  hat  been  done  in  felony  ( f  }  a  M.  i8« 

at  to  the  ttiai  of  the  faa,  as  in  the  cafe  of  (  r  )  Fidi  infra^  p.  467.  and  ?0rt  Ih  p. 

9lUnit*  I  Fm.  93,  \^%    BtrkmtH  oft^  am. 


CHAP. 
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CHAP.  XV. 

Concerning  trenfon  in  adhering  to  the  king's  eoen^ies  within  tfu  land  #r 

without. 

m 

THE  words  of  the  ftatute  of  25  £.  3.  go  on,  v/z.   Oufoit  aidant 
al  enemies  nojire  £t  feigncur  le  roy  enfon  royalme  donant  a  eux  ayd 
9U  comfort  enfon  royalme  on  per  ailliors. 

I.  Therefore  we  fliall  inquire  what  (ball  be  faid  enemies  of  tie  king: 
thofe  that  raife  war  againft  the  king  may  be  of  two  kinds,  fvbjeds  or 
foreigners :  the  former  are  not  properly  enemies  but  rebels  or  traitors, 
the  latter  are  thofe,  that  come  properly  under  the  name  of  enemies. 

This  gives  us  occafion  to  conGder  fomewhat  of  die  nature  of  war 
and  peace. 

The  power  of  making  war  or  peace  is  inter  jura  fummi  imperii ^  and 
in  England  is  lodged  (ingly  in  the  king,  tho  it  ever  fucceeds  beft  when 
done  by  parliamentary  advice. 

Peace  is  of  two  kinds,  viz.  1.  Podtive  and  contra6led.  2.  Such  m 
peace,  as  is  only  a  negation  or  abfence  of  war:  that  peace,  which  I 
call  pofitive,.  is  fuch  as  arifeth  by  contrafls,  capitulations,  leagues, 
or  truces  between  princes  or  ftates,  that  have  jura  fummi  impe^ 
riiy  and  is  of  two  kinds:  1.  Temporary,  which  is  properly  a  truce, 
which  is  a  ceflation  from  war  already  begun,  and  dien  the  term  being 
elapfed  the  princes  or  dates  are  ipfofaHo  in  the  former  ftate  of  war, 
unlefs  it  beprotra6led  by  new  capitulations,  or  be  otherwife  provided 
in  the  inftrument  or  contrail  of  the  truce.  2.  Perpetual,  Jtne  termina 
or  indefinite,  which  regularly  continues  according  to  the  tenor  or  con- 
ditions of  the  agreement,  until  fome  new  war  be  raifed  between  the 
princes  or  dates  upon  fome  emergent  injury  fuppofed  to  be  done  by  the 
one  party  or  the  other;  and  this  is  properly  called  a  leagueydr^vx,  and 
makes  the  princes  and  ftates  confoederatij  and  tho  this  may  be  vari- 
r  r  '\  oufly  diverfified  according  to  the  capitulations,  conditions  and 
*•  -*  qualifications  of  fuch  leagues,  yet  they  are  ordinarily  of  thefc 
kinds :  i.  Leagues  ofienfive  and  defenfive,  which  oblige  the  princtt 
not  only  to  mutual  defenfe,  but  alfo  to  be  affifting  to  each  other  in 
their  military  aggrefles  upon  others,  and  makes  ihe  enemies  of  one  in 
effe£t  the  common  cneoues  of  both*   2*  Pcfeofive,  but  not  oflenfive, 

obliging 
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obliging  each  to  fuccour  and  drfeod  the  other  in  cafes  of  inyafion  or 
trar  by  other  princes.  3.  Leagues  of  fimple  amity,  whereby  the  one. 
concra^b  oot  to  invade,  injure,  or  offend  the  other,  which  regularly 
includes  alfo  liberty  of  mutual  commerce  and  trade,  and  fafeguard  of 
merchants  and  traders  in  either's  dominions,  tho  this  may  be  diverfi* 
lied  according  to  fuch  contra^  as  are  made  in  fuch  leagues ;  and 
therefore  in  the  league  between  king  Janui  of  England  and  the  king 
of  Sfain  there  was  a  tacit  exception  on  the  part  of  the  Spc^ard  by  the 
wary  penning  of  the  articles,  whereby  the  freedom  of  our  trade  into 
die  weftem  plantations  of  the  king  of  Sptun  hath  been  fuppofed  by 
the  Spaniard  to  be  refbahied« 

2,  A  peace,  which  is  only  a  negation  or  abfence  of  war,  is  that  which 
I  call  a  negative  peace,  becaufe  it  is  only  an  abfence  or  negation  of 
war,  there  intenrening  no  league  nor  articles  of  peace,  nor  yet  any 
denuopation  of  war,  for  it  is  regularly  true,  ubl  helium  non  eft^  faxtfl^ 
dio.  neither  prince  is  under  any  capitulation  orcontraft ;  for  there  are 
divers  princes  in  die  world,  that  never  capitulated  one  with  another, 
and  yet  there  is  no  flate  of  war  between  them ;  and  therefore  the  war 
by  the  Spaniards  upon  the  Indians^  tho  under  pretenfe  of  religion* 
Without  any  jufl  provocation  hadi  been  held  injurious  and  an  uquft 
a^effion,  tho  there  intervened  no  former  articles  of  peace  betweeii 
them. 

War  was  andently  of  two  kinds,  helium  folemne  vet  nonfolemne :  % 
folemn  war  among  the  Romans  had  many  circumflances  attending  it 
(a)t  and  was  not  prefently  undertaken  upon  an  injury  received  without 
cfaefe  fokmn  circumflances.  1.  Clarlgaiio  (h)  or  demanding  r  ^  -| 
reparation  for  the  injuries  received.  2.  That  being  not  done  ^  ^ 
there  followed  indl£lion  or  denunciation  of  war.  3.  Dilation  or  a 
fpace  of  thirty-three  days  before  adlual  hoftility  vras  ufed ;  but  mofl- 
dmes  neceffity  and  politic  confiderations  both  among  them  and  other 
nations  did  difpenfe  with  thefe  folemnities,  whidi  were  foond  often* 
times  too  cumberfome  and  inconvenient,  efpecially  where  the  delays 
might  occafion  fuiprizal  or  irreparable  damage  to  the  commonwealth, 
at  where  the  adverfe  party  made  preparations,  which,  if  not  fuddenly 
reprefied,  might  prove  more  dangerous  and  irrefiftible. 

But  thefe  folemn  denunciations  of  war  had  place  only  in  ofl^nfive 
or  invafive  wars,  and  even  then  had  many  exceptions. 

(  «  ^  Sec  the  manner  of  it  deficribed  by  intervened  between  the  demanding  reptn* 

mmfj.  Bm!,  Lib,  II.  jigel.  Lih,  XVI.  cap.  tion  and  the  indiaion. 
4.  awi  ti V.  Lih.  h  V  ^^^  whereby  it  ap.         (  ^ )  Sec  Flin.  Lib,  XXII.  gap.  %. 
fois,  tfatt  the  thifty-tiiRC  dayi  of  dilatioa 

1.   If 
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!•  If  a  war  be  aftualiy  between  two  princes  or  ftares,  and  a  tern* 
pontry  trace  be  made  as  for  a  year  or  two,  that  term  being  elapfed 
they  are  in  a  ftate  of  war  without  any  denunciation,  for  they  are  in 
the  former  condition,  wherein  they  were  before  the  truce  made. 

2.  In  cafe  a  foreign  prince  in  peace  violate  that  peace  and  becomes 
die  aggreflbr,  or  invades  the  other^  tho  without  any  denunciation,  the 
prince  that  is  upon  his  defenfe  was  not  bound,  neither  was  it  necef- 
fiiry  for  him  to  make  a  folemn  denunciation  or  proclamation  of  war, 
ibr  this  folemnity  of  denunciation  was  thought  only  requifite  on  the 
part  of  the  aggrefibr. 

S.  If  after  reparation  of  injuries  fought,  inftead  of  reparation  of 
Ae  former,  new  are  committed  by  the  adverfe  prince,  as  killing  of  an 
embaflador,  contemptuous  reje£Uon  of  all  reparation  or  mediation 
touching  it,  great  provifions  of  hofHlity,  or  the  like,  there,  this  de- 
nnnciation  or  dilation  was  not  requifite  in  the  aggreflbr ;  but  when  all 
is  done,  fupreme  princes  or  ftates  take  themfelves  to  be  judges  of  pub* 
Kc  injuries,  ;ind  of  the  manner,  means  and  feafons  for  their  repara- 
tions, and  what  they  judge  fafeft  and  moft  for  their  advantage  is  moft 
commonly  done  in  thefe  cafes,  and  they  feldom  want  &ir  declarations 
fb  juftify  themfelves  therein. 

r  ^  1  And  therefore  whether  thefe  handfome  methods  be  obfervdd 
^  -"or  not,  yet  if  difaHo  there  be  a  war  between  princes,  they 
and  their  fubjedls  are  in  a  ftate  of  hoftiiity,  and  they  are  in  the  con* 
dition  of  enemies  (hoftes)  to  each  other  ;  but  now  for  the  moft  parr 
thefe  antient  folemities  are  antiquated,  I  come  therefore  to  the  prance 
of  our  own  country  and  modern  arms,  and  what  we  may  obferve 
from  our  own  books,  hiftory,  and  monuments. 

We  may  obferve  in  the  wars  we  have  had  with  foreign  countries, 
diat  they  have  been  of  two  kinds,  vlx.  fpecial  and  general :  fpecial 
kinds  of  war  are  that,  which  we  ufually  call  marque  or  reprifal,  and 
thefe  agsun  of  two  kinds,  1.  Particular,  granted  to  fome  pardcofair 
perfons  upon  particular  occafions  to  right  diemfelves,  for  which  vide 
fiatute  4  H*  5.  cap.  7.  but  this  is  not  the  proper  place  to  treat  touch- 
ing it.  2.  General  marque  or  reprifal,  which  tho  it  hatb  the  efl^ 
of  a  war,  yet  it  is  not  a  regular  war,  and  it  differs  in  thefe  two  in^ 
ftances  :  1.  Regularly  it  is  not  lawful  for  any  perfon  by  aggreflion  to 
take  the  fhip  or  goods  of  the  adverfe  party,  unlefs  he  hath  a  commif* 
fion  from  the  king,  the  admiral,  or  thofe  that  are  fpecially  appointed 
thereunto.    2.  It  doth  not  make  the  two  nations  in  a  perfed  ftate  of 

hoftiiity 


HISTORIA  PLACITORUM  CORONiB.       i6* 

hoftility  between  them,  tho  they  mutually  take  one  from  another,  as  eoe- 
cmes,  and  many  times  in  procefs  of  time  thefe  general  reprifals  grow  into 
a  very  formed  war:  and  this  was  the  condition  of  the  war  between  us 
and  the  DtttcA  22  February  anno  1664.  the  firft  beginning  whereof  was 
by  that  a^  of  council,  which  inftituted  only  a  kind  of  univeriki  re- 
prifal,  and  there  were  particular  reafons  of  ftate  for  it ;  but  in  procels 
a(  time  it  grew  into  a  very  war,  and  that  without  any  war  folenmly 
denounced ;  and  dierefore  by  the  fiatute  of  17  Car.  2.  a^.  S*  Dole^ 
tnam  and  others,  that  were  in  Holland^  were  declared  to  have  trai- 
toroufly  adhered  to  the  king's  enemies,  and  were  attainted  of  treafon^ 
unlefs  they  rendered  tfaemfelves  by  a  day  certain,  and  all  others,  that 
fcrved  the  dates  of  the  united  provinces  during  the  continuance  of  the 
iirar,  foldiers  or  ieameu,  by  fea  or  land,  and  not  returning  by  a  time 
certain,  were  attainted  of  treafon  ;  and  this  had  all  the  efie£ts  of  war 
and  hoftility :  the  goods  of  the  Englijk  taken  by  the  Dutch  and  r  ^^  ^ 
brought  intra  prafidia  the  property  was  wholly  changed,  and  '*  '^^ 
tho  retaken  again,  fhould  not  be  reftored  again  to  the  firft  owner,  ac-^ 
cording  as  in  capmres  by  enemies,  7  E.  4. 14.  22  £.  3.  16.  and  fo  it 
was  pradlifed  during  that  war. 

A  general  war  is  of  two  kinds :  1  •  Bellum  folemniter  denuntiatnm^ 
or  htllum  noH  fiUmnithr  dcnuntiatum ;  the  former  fort  of  war  is,  whea 
war  is  folemnly  declared  or  proclaimed  by  our  king  againft  anotiier 
prince  or  ftate ;  thus  after  the  pacification  between  the  king  and  the 
DutcA  at  Bnda^  upon  new  injuries  done  to  us  by  the  Dutch  the  king 
by  his  printed  declaration  1671.  declared  war  againft  them;  and  this 
is  the  moft  formal  folemnity  of  a  war,  that  is  now  in  ufe. 

A  war  that  is  nBnfoUmnMr  denuntiatum  is,  when  two  nations  flip 
fuddenly  into  a  war  without  any  folemnity,  and  thb  ordinarily  hap- 
peoeth among  us;  the  firft  Dutch  war  was  a  real  war,  and  yet  it  be<* 
gan  barely  upon  general  letters  of  marque :  again,  if  a  foreign  prince 
invades  our  coafts,  or  fets  upon  the  king's  navy  at  fea,  hereupon  a  reali 
tho  not  folemn  war  may  and  hath  formerly  arifen,  and  therefore  to 
prove  a  nation  to  be  in  enmity  to  England,  or  to  prove  a  perfon  to  be 
an  aiien  enemjf  there  is  no  neceifity  of  fhowing  any  war  proclaimed, 
but  it  may  be  averred,  and  fp  put  upon  trial  by  the  country,  whether 
Acre  was  a  war  or  not ;  and  therefore  P.  31  Eiiz.  in  juftice  Owfn*% 
reports  fcj^  in  an  a£tion  of  debt  the  defendant  pleaded,  that  the  plain- 
tiff was  an  alien  born  in  Gaunt  under  the  obedience  of  the  king  of 

SfasH^ 
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SpatHf  enemy  of  the  queen«  the  plea  was  ruled  good,  tho  he  fliewed 
not*  that  any  war  was  proclaimed  between  the  two  realms ;  and 
according  is  the  pleading  1  £.  4.  13.  RaflcFs  Entries ^  Trefpafs  par 
alien  (d)* 

And  in  very  deed  there  was  a  ftate  of  war  between  the  crowns  of 
England  and  Spain^  and  the  Spaniards  were  adual  enemies,  efpectally 
after  the  attempt  cf  invafion  in  88.  by  the  Spani/h  Armaday  and  yet 
there  was  no  war  declared  or  proclaimed  between  the  two  crowns,  as 
|.  ^  .  appears  by  Camden  fub  anno  31.  (e)  ibidem  p.  404.  &  ibidem 
^  ^*  466*  (f)  fo  that  a  ftate  of  war  may  be  between  two  king- 
doms without  any  proclamation  or  indidion  thereof  or  other  matter 
of  record  to  prove  it. 

And  therefore  in  the  cafe  in  queftion  touching  treafon  it  <hall  upon 
die  trial  be  inquired  by  the  jury,  whether  the  perfon,  to  whom  the 
party  indifled  adhered,  were  an  enemy  or  not,  and  in  order  to  that* 
whether  there  were  a  war  between  the  king  of  England  and  that  other 
prince,  whereunto  the  party  adheres,  this  is  purely  a  queftion  of  hSt 
and  triable  by  the  jury,  and  accordingly  is  the  book  19  £.  4.  6.  and 
the  reafon  is  plain,  becaufe  it  may  fall  out,  that  tho  there  were  a  league 
between  the  king  of  England  a^d  a  foreign  prince,  yet  the  war  may 
be  begun  by  the  foreign  prince :  again,  fuppofe  we,  that  the  king  of 
England  and  the  kihg  of  France  be  in  league,  'and  no  breach  thereof 
between  the  two  kings,  yet  if  a  fubjed  bom  of  the  king  of  France 
snakes  war  upon  the  king  of  England^  a  fubjeA  of  the  king  of  England 
adhering  to  him  is  a  traitor  within  this  law,  and  yet  the  Frenchman^ 
diat  made  the  war,  is  not  a  traitor  but  an  enemy,  and  (hall  be  dealt 
with  as  an  enemy  by  martial  law,  if  taken :  this  was  the  cafe  of  the 
duke  of  Norfolk  adhering  to  the  lord  Herife  a  fubje£b  of  the  king  of 
Scots  in  amity  with  queen  ElizabetAy  that  made  an  a&ual  invafion 
upon  England  without  the  king's  commifliQn.  Af,  13  &  14  EHz. 
Co.  P.  C.p.  11.  Camd.  Eliz.  fub  anno  1571  (g)^  14  Eli%.  f.  175. 
and  the  cafe  of  Perkin  Warbeck  a  Frenchman^  7  C§^  Xep,  Calvit^t 
cafe  fhj.  6  Dy.  145.  a  Sherfy*$  cafe  fij;  fo  diat  an  enemy  exteoda 
farther  than  a  king  or  ftate  in  enmity,  namely  an  aUen  coming  into 
England  in  hofttlity. 

IL  In  the  next  place  I  fludl  confider  what  fliaU  be  (kid  a  fir/m 
adhring^  and  aUb  what  fliall  be  adkering, . 

(JJ  Rfffl.  Mmtr.  p.  ^5*  d.  s^s.  b.  (r)  Aad  alfo  Arl  amn  1^%.  U  *rfawM» 
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If  a  foreign  prince  be  in  aiSual  war  againft  the  king  of  England^ 
any  fabjedl  of  that  prince  under  his  protedlion  is  prefumed  to  be  ad* 
hering  to  bimV  bat  he  is  not  a  perfon  within  this  adl,  for  if  he  -  ^  ^ 
be  taken,  he  fball  be  dealt  with  as  an  enemy,  viz.  he  (hall  be  ■-  ^^ 
ranforaed,  and  his  goods  within  this  realm  feifed  to  the  nfed  of  the 
king.  When  king  yoAn  was  devefted  of  the  duchy  of  Normandy  by 
the  king  oi  France^  and  thereupon  the  iV^rm/iiir  forfook  the  alligeatice 
fA  the  king  of  Englandj  which  was  due  to  him,  as  duke  of  Normandy^ 
ftU  the  lands  of  the  Normans  in  England  were  feized  into  the  king's 
hands,  and  thence  grew  firft  the  efcbeat  de  terris  Ncrmannorum  men- 
tioned pr^trogat'tva  regis  (kj  cap.  1 2.  and  the  ftyle  of  ftich  forfeiture 
was  ufually,  quia  receffit  afervitio  noJir9  H  adkoffit  inimicis  noftris  in 
Normannia,  Clauf.  6  John,  m.  19.  pro  EnJlacAia  uxoro  Lureofir  Jo« 
hannist  Clauf.  8  John.  m.  5.  pro  Mbati  Clumacenfi:  fee  the  reafon 
dicreof  before  cap.  10.  they  were  adfidtm  utriufqui  regis* 

If  there  be  war  between  the  king  of  England  and  the  king  of  FrancOf 
thofe  Englifimen,  that  H^e  in  France  before  the  war,  and  continue 
there  after,  are  not  fimply  upon  that  account  adherents  to  the  king's 
enemies,  unlefs  they  a£lually  affift  him  in  his  wars,  or  at  leaft  refufcs 
lo  return  upon  privy  feal,  or  upon  proclamation  and  notice  thereof 
into  England \  and  this  refufal,  tho  it  is  an  evidence  of  adherence^ 
feems  not  to  be  fimply  in  itfelf  an  adherence :  this  appears  plainly  by 
the  ftatute  of  Magna  Charta^  cap.  30. 

If  a  fubjefl  of  a  foreign  prince  hath  lived  here  In  England  under 
die  protedion  of  the  king  of  England^  and  fo  continues  after  a  war 
proclaimed,  and  partakes  of  all  the  benefits  of  a  fubje6l,  and  yet  fe* 
cretly  pradifeth  with  the  king  of  France^  and  affills  him  before  he 
hath  left  this  kingdom,  or  openly  renounced  his  fubjedlion  to  the 
crown  of  England^  this  man  feems  to  be  an  adherent  within  this  Vi&f 
and  commits  treafon  thereby :  tamen  quarcj  vide  Dy.  144.  a  Sherley^% 
cafe ;  and  the  like  law  feems  to  be  of  an  enemy  coming  hither  and 
(Wyjng  here  under  the  king's  letters  of  fafecondu<ft :  quare^  vide  ftatute 
18  H.  6.  cap.  4.  20  H.  6.  cap.  1. 

If  there  be  a  war  between  the  king  of  England  and  France^  and 
then  a  temporary  truce  is  nuide^  and  within  the  time  of  that  truce  an 
Englifihnan  goes  into  France f  and  ftays  there  and  retuma  r  rf'i 
before  the  truce  is  expired,  this  is  not  an  adherence  to  im  L       ^ 
enemy  within  dxi9  ftatutei  Clauf.  1  E.  3.  part  U  m.  9.  fro  Johanm 

(k)  17  E.  %. 
Vol.  U  L,  Pojnter^ 
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PopHer^  who  had  an  emoveas  nutnus  cum  exitikuSf  his  lands  having 
been  feifed  for  that  caufe :  but  this  record  implies,  that  if  during  his 
flay  (it  was  in  Scotland)  he  had  confederated  or  confpired  with  the 
eoemy  or  affifted  thetn  in  order  to  dieir  farther  hoftility,  this  might 
have  been  an  adherence:  nota^  the  reafon,  *^  Quia  pradl^us  Johannes 
^  tetnfre  ireugarum  inter  patrem  noftrum  bi  Robertum  tk  Bi  uys  ivk 
^*  m  Scodzm  fer  pnteeptim  Andreae  Ji  Harcla  ad  pi^andum  quandam 
*'  imaginem^  fu§  tempore  bene  licult  uniculque  dt  Anglla  intrare  in  Sco- 
'*  tiam  per  lieentiam  ii  iiieras  de  conduffu  cujlodis  Marchla^  t^  quod 
^  idem  Johannes  habuit  tales  Uteras  Andreae  de  Harcla,  fi  ibidem 
'*  talidr  moram  fecit  per  moan  annum  abfque  eoy  quid  aliquo  tempore 
''  Scotis  pradiHis  fm%  adheerens^  ti  quod  idem  Johannes  reditt  in 
*'  Angliam  duratuibus  treugis  pradi^'u^  (i  femper  ha^enils  full  ad 
^*  pacem  noftram  li  patris  mftri!^  Nota^  this  Andrew  Harcla  hav- 
ing been  created  earl  of  CarliJU  was  by  an  extr^udicial  military 
lentence  firft  degraded,  and  then  had  judgment  of  high  treafon  given 
againft  him.    H.  1 8  £•  2.  Rat.  34  in  dorfo  rex  (I). 

(I J  ThU  fentenoeof  degradadon,  u  weU  '*  pur  meyntcncr  Ic  dit  Rehtrt  d'dire  rot 

•t  tne  judgment  for  high  treafon,  were  "  d^E/coce,  proprement  en  la,reverfc  de  la 

mnottoced  at  Cmrlj/ti^  before  Sir  RtJfh  **  cmenciouii  le  roi*.  pur  cpiele  il  votu  fit 

stsfet^  Sir  y«^M  Futbt^  Sir  Jtbn  it  Wijum  '*  counte  \  par  quti  agardc  ceQe  court,  (|« 

and  G^frtf  U  Scnf^  who,  together  with  **  vous  Coiett  degradee,  Se  qe  vous  perdets 

the  tulof  Kiti  the  kinf$  brother  and  **  noun  de  counte  put  vous  St  pur  voa 

To&adf  A;/fjjr{«i,wererpecialIyconftituted  **  heirei  t  toutz  Jours,  Sc  qe  vous  foietz 

By  ktlcn  patcnU,  JuJtiamrW  id  digradan^  **  deceynt  del  cipeye  Sc  qe  voi  efponiaa 

dum  Andreara  d*  Uarda  co9Utem  Carlioli,  '*  d'orrcz  foient  coupes  dc  talouns  *,  &  pur 

immkmm  t^  frodiionm  reHi  6f  reguifuiy  "  ceo  qe  vous  Andreu^  hommc  lige  noftre 

fmtm  n^ir  ja  €»mHemtdadto  cinxtrMt^  9  ad  **  feigaour  le  roi,  countre  voftre  noina{^» 

'    judUium  de  ipfofuper  dtgradaiione^  inlmicitim  '<  foi  Sc  ligcaunce,  en  countre  voftre  feig« 

^  ftdUknt  prMdiBit  prviuwctandum  &  red"  **  nour    lige,   eftes  alies,    treUouCinnent, 

dindum^  and  the  form  of  the  faid  judg«  '*  faufement  8c  malveifement,  a  Xo^^rrde 

■KBt  to  be  pronounced  was  at  the  fame  **  Brut,  enemy  mortel  a  noftre  feignour  le 

^  tune  icat  to  the  (aid  jufUces  in  a  ceruin  *<  roi  Se  de  foun  realme  It  a  Toua  poeple* 

'  fchedule,  fuh  pede  figltli  regit,  the  which  **  par  fercment  &  par  efcrit,  por  meyntc- 

judgyneol  iiras  acoordingly  pronounced  in  **  ner  au  dit  Rthert  ft  a  fea  heires  le  rot- 

the  foUowing  words  t  '*  Pur  ceo  qe  noftre  *'  alme  d*Efcoc§  entcrement,  a  tut  voftre 

*'  (ctgnor  le  roi  pur  le  graunt  bien  valu  ft  **  force  ft  power,  countre  toutes  gentc,  9k 

^  loiallCf  qu'il  cntendit  davoor  trove  en  '*  qe  vous  nomeretz  fu  hommcs,  ft  le  dit 

««  vons  jhidreu  de  Harda  por  aider  ft  **  RUert  autre  (is,  Ics  queux  dufse  ordey- 

**  neyntcner  (es  dreytouret  ft  les  droits  "  nereint,  de  toutes  let  grolles  bdoignea 

^  de  ta  coroune  ft  de  (bun  people,  countre  **  de  roialme  d'Eugteum  ft  dKJcKt,  ft  qe 

**  iea  enemys  de  touts  parts,  ft  nomement  **  leur  oideinement  fe  tendroit  en  toun 

**  countie  Rsheret  de  Srus  ft  ties  autres  **  PPX*^'  ^  ^  ^^*  ^^  H^  '^  ^"^  ^'^"^ 
**  caefliys  d'Mfetee,  voui  fift  counte  de  Car*  '*  dtcioon  qu*il  fuii,  voulit  eountredire  le 
*<  dsc/,  ft  deu  meyn  vous  fcynt  ['«y«f]  *^  dit  ordey^mrnt  en  nul  poynti  que  vpua 
t*  d'Efpee,  ft  vous  dona  fee  de  la  counte,  '*  ove  toute  voftre  force  ft  power,  {ikfj 
■•  dbaftcusf  villes,  terics  ft  tencmeats,  pur  *'  curries  feur,  ft  en  tauote  eapreifto^trei* 
**  Voflre  efiat  roeyntener,  come  counte;  ^  ^  troafeneat,  fsocenent  ft  malveifemeiit 
**  ft  ap^  ceo  oe  vous  aviets  tiel  honour,  **  d'cnprendre  roial  power,  countre  voftiv 
**  ft  bicB  fait  rcieeu  de  noftre  dit  feignoor,  **  feig|x>ar  lige,  lei  piara  ft  les  people  4« 
M  fi  eftes  ales  tcJIim]  au  dit  RoUrt  de  **  loialme,  par  eux  mettre  en  fttojeoiouo, 
<•  Mrmi^  taeitiouteBiest,  fanfemem  At  maU  **  ft  al  ordinaunce devout,  ft  du  dit  R»* 
^  veiiemeati  par  efcxit  ft  par  lereacBti     ••  hri^  qi  eft  comu  cacmy  an  roy  ft  a« 

I*  twlamt 
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If  the  king  of  England  and  the  king  of  France  be  in  aimkyt 
yet  if  a  fubjcS  of  the  king  of  England  foliclts  by  letters  die  king 
of  France  to  invade  this  realm^  this  is  high  treafon :  it  was  die  caft 
of  cardinal  PooU^  who  wrote  a  book  to  that  pnipofe  to  Charles  the 
emperor.  Co.  P.  C.  p.  14.  It  is  certainly  an  overt-a<&  to  prov9 
treafon  in  compaffing  the  king's  death,  but  it  feems  not  an  overt-a& 
to'convidl  him  of  adhering  to  the  king's  enemies,  for  at  the  time  of 
this  ad  done  the  emperor  was  not  an  enemy.  Co.  P.  C.  p.  14. 

If  an  Englifiman  daring  war  between  the  king  of  England  and 
France  be  tsjcen  by  the  French^  and  diere  fwear  fealty  to  the  king  oT 
France^  if  it  be  done  voluntarily,  it  is  an  adhering  to  the  king's  ene- 
mies ;  but  if  it  be  done  for  fear  of  his  life,  and  that  he  returns,  aa  iboa 
as  he  might,  to  the  alligeance  of  the  crown  of  JSngland^  this  *^  r  ^q^ 
Bot  an  adherence  to  the  king's  enemies  within  this  a£t  Clauf.  *-       ^ 
1  E.3.  part  1.  m.  15.  Join  CulwMs  land  being  feized  upon  diis  ao-^ 
count  there  ^as  oufter  le  main  cum  exitihus^  *'  Q,uia  compertum  eft  per  in^ 
**  qutfitlonem^  t^c.  ^itm/ Johannes  adfidem  (slpacem  noftram  extttiu  quod* 
**  que  idem  Johannes  captus  fuit  de  guerrd  per  Scotos  inimicos  no/lras$ 
*•  bf  in  prifoni  in  Scotia  per  di^os  inimicos  noftros^  f^  pro  viti  fuA 
'*  falvandi  ad  fidem  difforum  Scotorum  per  dimidium  annum  extitit^ 
^*  quodque  idem  Johannes  poftea  in  Angliam  rediit^  tst  adjidem  fst  pa^ 
*'  cem  noftram  a  tempore  pr^di^o  Aa^eniis  extitit ;"  tho  this  was  before 
25  £.  3.  yet. the  inftance  is  ufeful,  becaufe  adhering  to  the  king'a 
enemies  was  then  treafon. 

If  a  captain  or  other  officer,  that  hath  the  cuftody  of  any  of  the 
king's  cables  or  garrifons,  (hall  treacheroufly  by  combination  with 
the  king's  enemies,  or  by  bribery  or  for  reward  deliver  them  up,  diia 

^  roiilme,  Sr  ■  ceft  trefoun,  faufmey  mal-  *^  wyek  8t  le  qoaitre  a  Safe^*  ft  voftre  tell» 

^  vciftc  &  treitroufe  alUunce  meyntcnir,  **  fcur  le  poant  de  ZrOMff^rM,  por  cnfemple . 

^  feiftea  le  poeple  noftre  feignour  le  roi  "  qe  autrea  n'enpreigoent  a  faire  tietoi 

"  jarer,  ca  ettreaunt  le  dit  poeple  a'  voui,  **  treafona  a  lour  feignenr  lige»  Se  diftua 

"  taunt  come  en  vout  feuft,  pour  roeynte-  '*  eft  vicccomtti  Cumpriif  quod  facial  indo  ' 

^  nir  la  dite  trefon,  faafme,  malveine  &  **  cxecotioaem*" 

**  tretroucc  aliauAce  fufditei,   les  queux         This  whole  proceeding  waa  returned  in* 

'*  fount    notoriea   &  conaz    en   le    roi-  to  chancery  upon  a  artivrarit  and  from 

"  alme,  &  noftre  feignour  le  roi  le  re*  thence  fent  by  aii//ian(j  into  the  kiag'a  bench 

**  corde;  pir  quei  agarde  cefte  court,  oe  there  to  be  inrolled  sd  ptrteiuam  ret  memtm 

**'  por  le  dite  trefoun  foiets  treyncz  «  rmm\  by  tbia  it  appcara,  tnat  it  waa  not  n 

**  pcndttta  &  decole,   Sb  qe  voftre  quer,  military  but  defignedaa  a  judicial  fentence, 

**  Douels  Sc  cntraylei,  dount  let  treitroufes  altho  it  fcarce  defervea  that  name,  being 

**  penlcs  vindrent,  foient  aracccz,  art  en  throughout  irregular  and  illegal,  for. that 

**  poodre,  &  le  peudre  ventee,  ft  qe  Toftr*  the  party  waa  not  admitted  to  » triaf,  nor 

f*  corpt  foit  coupee  en  quartre  qntrteri,  indeed  had  the  commiflioaera  power  to 

**  d'onnt  Tun  quarter  fount  \,foit\  pendu  try,  their  commiifion  being  (not  ad  mtdi* 

M  amount  de  latour  de  Cardoil^  un  autre  endum  &f  ttrmn4Mdum  but}  oalv  ad  degra* 

**  cMiarter  amount  de  la  tour  de  Nv^d  dandum  ^  ad  jttdidam  nddiaim  tf  fro* 

*  Ck^t/Ulf  te  tetco  fieur  U  pount  d«  Evtr*  una^iMdMau 

h  2  ii 
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is  adherence  to  Ae  king's  enemies.  This  was  the  cafe  of  fVilGam 
fFefioH  for  delivering  up  the  caftle  of  Oughtnwicke^  and  John  di  Go" 
fnetujs  for  deKvereing  up  the  caftle  of  jtrdes  in  France^  bodi  which 
were  impeached  by  the  commons,  and  had  judgment  of  the  lords  in 
parlii^mentf  jR«r.  Par.  I  R.  3.  n.  40.  namely  fViUiam  fVeflon  to  be 
dnwn  and  hanged,  but  execution  was  refpited,  que  U  roy  iCeft  uncont 
tf^wma  id  mamur  d$  ctji  judgement :  Gemenefs  judgment  was  thus, 
Les  feigneun  inplein  parlement  vcus  adjudgent  a  la  mott,  £tf  pur  re$ 
^ejies  gentlehwie  V  bauueret  U  aves/erve  ie  atel  U  r^y  enfes  guerres^ 
a  H^ejles  lige  home  nofire  /eigneur  le  rpy^  vous  feres  decclie  fans  autre 
Ju/lyce  oueTy  but  execution  was  refpited  (m). 

And  note,  tho  die  charge  were  treafon,  and  poflihly  the  proofii 

might  probably  amount  to  it,  and  fValJingham  fuh  anno  1  R.  2.  tells  us 

it  was  done  by  treafon ;  yet  the  reafon  exprefled  in  the  judgment 

againft  Wefton  is  only,  que  furrendtfts  le  dit  caJiU  de  Oughtrewicke  al 

enemies  noftre  feigneur  le  roy  avant  dhsfans  nul  dureffe  on  defalt  de  vio- 

tualls  centre  vous  ligeance  V  emprlfe :  and  the  like  reafon  is  expreft 

in  the  judgment  againft  Gomeneys^   Vous  emf  rifts  a  fauitnent  garder 

|.  ^  -  fans  Us  furrendy  a  nully,  f^c.  ii  ore  xwis  ]o\\^nfans  nul  du^ 

*■      "-■  refee  ou  defalt  de  viHuals  ou  de  artillery  ou  autres  ehofes  necef- 

fortes  pur  It  difenee  de  dsts  vilU  ii  caflle  de  Arde  fans  comtnandtnent 

nofire  feigneur  U  roy  malement  Pauets  delivers  &  furrendres  al  enemies 

noftre  feigneur  le  roy  per  voflre  defalt  demefne  contre  tout  plain  de  droit 

f^  reafoHy  tf  encountre  veftre  emprifes  fuifdits^  f^c. 

The  truth  is,  if  it  were  delivered  up  by  bribery  or  treachery,  it 
might  be  treafon,  but  if  delivered  up  upon  cowardice  or  imprudence 
widiout  any  treachery,  tho  it  were  an  oflFenfe  againft  the  laws  of  war, 
and  the  party  fubjedt  to  a  fentence  of  death  by  martial  law,  as  it  once 
happened  in  a  cafe  of  the  like  nature  in  the  late  times  of  trouble  fnj^ 
yet  it  is  not  treafon  by  the  common  law,  unlefs  it  was  done  by  trea* 
chery ;  but  tho  this  fentence  was  given  in  terrorem^  yet  it  was  not  ex« 
6culed-:4rfeem8  to  be  a  kind  of  military  fentence,  tho  given  in  parlia- 
ment, like  unto  that  of  the  baron  Grayftock  governor  of  Berwick  (o)^ 
who  travelled  into  France  without  die  king's  commandment,  and  left 
die  care  of  the  garrifon  to  Rahert  de  Ogle  a  valiant  knight,  who  ufed 
all  imaginable  courage  in  defenfe  thereof,  but  it  was  loft  in  die  ab- 


Cm)  See  thefe  ofet  Smm  Tr,  r«/.  I.  /»  \y  forreB^^riag  the  tumt  to  iSba  kisg^s 

795*  lorcei«  See  SteteTr.  Vol,  I.  f.  74c. 

(m)  Thie  wu  the  cafe  of  Col.  Retma^  (%)  See  this  cafie  &tau  9r.  VtL  I.  fm 

ptrliameot  ^vcraor  of  Brijhl  for  coward*  ^97. 

fence 
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fiaace  of  the  baron  of  Gr^jfteck,  who  wa^  tbereapon  fentcnccd  to  deadly 
becaufe  he  had  undertaken  that  charge,  and  yet  went  from  it  without 
the  king's  command^  and  in  his  ahfence  it  was  loft:  thig  alfo  feema 
rather  a  fentence  of  council  of  war,  dian  a  judgment  of  high  treafon ; 
and  thus  far  touching  die  treafon  of  adhering  to  the  king'*  enemiei 
within  die  land  and  without. 

Touching  die  trial  of  foreign  treafon,  vi%.  adhering  to  the  king's 
enemies,  as  alfo  for  compffing  the  king's  death  without  the  kingdom 
at  this  day,  the  fiatutes  of  35  H.  8.  €ap.  2.  hath  fufficiently  provided 
Sot  it  (pj.  P.  13  Eh%.  Djir^  298,  300«  Storfh  cafe  ;  but  at  ^  - 
common  law  he  mi^  have  been  indided  in  any  county  oi^  '  ^ 
Emglandy  and  efpecially  where  the  ofendcr's  lands  lie^  if  he  have 
any.    5  R*  2.  Trial  54. 

And  it  lieems,  if  the  adhering  to  the  king's  enemies  were  upon  the 
narrow  leas,  this  is  an  adherence  to  the  king's  enemies,  within  the 
realm,  and  tho  it  be  triable  by  a  fpecial  commiffion  at  diis  day  ground- 
ed upon  the  flatute  of  28  H*  8.  yet  at  common  law  .it  mig^t  have 
been  jndidled  and  tried  in  any  adjacent  county  by  a  fpecial  commiffion 
of  oyer  and  terminer^  for  the  narrow  feas  are  within  the  king's  allige- 
ance,  and  part  of  the  realm  of  England.  6  R.  3.  ProteiiUn  46.  Co. 
Lit.  260. 

7«ft.  197. 117.  iiS.  119s  22a  and  fee  hit  Difc.  T*  ch.  ti.  per  Cot.  4  Black. Com.  cb.  vi. 

82.  83.    1  filack,  Cora*  ch.  vii.  p.  957. 

'    Ct)  Thit  ftatute  gives  power  to  try  fuch  trearon  to  the  coarfe  df  the  coaimoB  hur, 

treafoaa  in  the  king'a  beach  or  by  com-  becaufeit  U  nor  iatrodu&ivc  of  a  acw  Uw^ 

Diflionert  to  aay  county  appointed  by  the  but  only  fettles  a  point,  that  was  before 

oomaifiioni  and  continues  in  fotce  not-  doubtfal  at  common  bwt  aad  it  waa  ac- 

wiihftanding  \  &  %  Fh,  ^  Mar»  tap,  10.  cordingly  fo  rcfolved  in  Stme*%  cafe,  Dftr 

which  rrducei  the  methods  of  trial  for  19S.  ^.  C«.  P.  C /.  S4« 


■*■ 


CHAP.    XVI. 

Concerning  treafon  in  cpuntcrfciting  the  great  feal  or  privy  feal. 

JplRST,  I  (hall  upon  this  article  confider  how  Ac  common  law 
Jt  ftood  before  diis  ftatute,  and  what  kind  of  o£fenfe  this  was  an« 
tiently,  and  how  puniihed.  Secondly^  I  fliall  confider  how  the  law 
hath  been  uken  touching  this  offenfe  fince  die  ftatute,  and  how  po- 

niihed. 

L  3  I'The 
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I.  The  great  feal  of  England  i8  the  great  inftrument,  \vhereby  the 
king  difpenfeth  the  great  a£l8  of  his  governmeilt  and  the  adminiftra- 
tion  of  juftice;  under  this  feal  the  great  (^oramiflions  to  his  judicet 
and  others  are  pafled ;  original  vunts  and  mandates,  and  thofe  pro- 
cefles  diat  ifiiie  out  of  diancery,  all  the  king's  grants  and  charters  of 
lands,  liberties!  franchifes,  honours,  pardons  are  pafled'  under  this  feal. 
P  ^  There  is  or  (bould  be  always  a  memorandum  made  upon 
"-  '  -'  the  clofe  rolls  of  the  breaking  of  the  old  feal  and  making  and 
Slivering  of  the  new ;  and  by  the  very  delivery  of  this  feal  the  office 
of  keeper  of  the  great  feal  is  conftituted,  and  moft  ordinarily  is  to  the 
£une  perfon,  that  is  lord  chancellor :  fometimes  the  cuftody  of  the 
great  feal  is  in  one  perfon,  and  the  office  of  lord  chancellor  in  another; 
but  always  a  memorandum  of  the  delivery  thereof  entered  upon  the 
clofe  rolls.  The  great  feal  confiAs  ordinarily  of  two  impreflxons,  the 
one  the  vcFy  great  feal  itfelf  with  the  king's  effigies  inftamped  on  it^ 
the  other  is  commonly  called  pesJigilU^  and  fometimes  in  our  old  books 
'called  le  targe^  which  is  the  impreffion  of  the  king's  arms  in  the  figure 
of  a  target,  which  is  ufed  in  matters  of  fmaller  moment  as  certificates, 
which  are  ufually  pleaded  yii^  pede  Jigillu 

Antiently,  when  the  king  travelled  into  Normandy^  France^  or  other 
foreign  kingdoms  upon  occafion  of  war  or  the  like,  there  were  two 
great  feals,  one  went  along  with  the  king,  the  other  was  left  with 
the  oifios  regni^  or  fometimes  with  the  chancellor,  if  he  went  not  along 
wkh  the  king,  for  the  difpatch  of  the  afiairs  of  the  kingdom,  and 
4hen  the  king  upon  his  return  fometimes  redelivered  the  old  feal  and 
took  in  the  new,  Clauf.  20  E.  3.  part  2.  m.  26.  dor/.  Clou/.  19  E*S, 
part  2.  m.  23  i^  10.  dorf.  Clauf.  20  E.  3.  part  2.  w,  18,  dor/,  fst/r^- 
quenttffimi  alibi  in  dor/o  clau/orum. 

The  privy  feal  is  ordinarily  a  warrant  for  the  paffing  of  things 
under  the  great  feal,  fometimes  a  warrant  to  ifiiie  treafure,  to  make 
allowances,  i^c.  vide  1 1  Co.  Rep.^  92.  the  earl  of  Devonfiire*^  cafe  j 
and  this  feal  is  ordinarily  in  the  cuftody  of  the  lord  keeper  of  the 
privy  feal  or  commiffioners  thereunto  appointed. 

Befides  thefe  feals  of  greater  moment  there  are  other  feals  of  the 
king,  as  the  privy  Jignet^  the  particular  feals  of  the  feverai  courts, 
diat  of  the  king^s  bench  and  common  pleas  in  cuftody  of  the  chief  juf* 
tices  of  either xourt,  or  their  clerks  appointed  for  that  purpofe,  the 
fall  of  the  exchequer  in  the  cuftody  of  the  chancellor  of  the  exche- 
jiiucr,  the  fcal  of  the  duchy  of  Lancafter  in  the  cuftody  of  the  chan- 
cellor 


HISTORIA  PLACITORUM  CORONJE.       tji 

cellor  of  the  duchy,  the  fcal  of  the  county  palatine  of  Lancafitr  m 
the  cuftody  of  the  chancellor  of  the  county  palatine,  which  are  fomc^- 
times  in  die  fame  perfon,  the  feals  of  county  palatine  of  Chifier^ 
of  the  fevcral  juftices  of  affife,  oyer  and  terminer  and  gaol-delivery, 
die  king's  feal  of  ftatuces  and  recognizances,  the  feal  of  the  cocket ; 
and  for  the  mod  part  tbefe  feals  are  delivered  by  the  king^s  order  figni* 
fied  fometimes  by  his  privy  fignet,  fomcdmes  by  his  fecrctaries,  bol 
antiently  the  moft  of  them  were  delivered  by  the  king  in  perfon  to  the 
feveral  perfons,  that  had  the  cuftody  thereof,  and  a  memorandum  made 
thereof  upon  the  back  of  the  clofe  roll.  Clauf.  43  E.  3.  m.  1 8.  iorf. 

The  antient  manner  of  delivery  of  the  feal  for  ftatutes  merchant^ 
and  probably  for  other  feals  of  like  nature  was  by  the  king  in  perfon 
as  before,  or  by  a  clofe  writ  and  memoranehtm  under  the  great  leal.  71 
19  £.  1.  it  is  commanded,  that  for  the  future  it  Ihould  be  delivered 
under  the  feal  of  the  chancellor  of  the  txchequer. 

The  manner  antiently  of  delivering  the  judicial  ieals  of  the  king's 
bench  and  common  pleas  was  by  the  king  or  chancellor  to  the  chief 
juftices  refpefiively,  and  in  like  manner  the  judicial  feal  of  the  ex- 
chequer to  the  chancellor  of  the  exchequer ;  thefc  were  ordinarily  in 
two  pieces,  Clauf.  43jE.  3.^.18.  dorf.  The  profits  of  the  feals  be- 
longed to  the  king,  except  th^  fe^nth  penny,  which  is  tlie  fee  of 
either  chief  juftice  (a)  ;  and  when  the  king  farmed  out  the  profits  of 
the  fcal  of  either  court,  fometimes  one  piece  remained  with  -  . 
the  chief  juftice  or  his  deputy,  the  other  piece  remained  with  *•  "^ 
the  farmer  or  his  deputy  :  thefe  profits  of  the  feals  of  the  courts  of  the 
king's  bench  and  common  pleas  were  let  for  lOOOA  per  awnm  (h)  by 

L4  the 


(m)  The  antient  ffc  to  the  chief  julUce 
If  one  penny  for  vtzry  writ,  >•  appears 
iiom  two  of  the  recordt  here  quoted  by 
ouranthor,  vis.  to  £.  7.  ti^u  87*  22  f.  3. 
JUr.  115.  the  firft  of  thefe  is  a  grant  to 
Waittr  of  Tarmoutb  of  the  profits  of  the 
feaU  for  ten  years,  in  confideration  that  the 
£ud  ITWlrrr  Ihoald  pay  to  the  clerk  of  the 
faasaper  for  the  king's  ufe  250  marcs  etery 
year,  and  (honld  lihewife  dtfcharge  a  debt 
of  the  king's  of  aooo/.  by  the  yearly  pay* 
nent  of  2S0/.  the  faid  ff^altir  to  be  allow- 
ed every  year  cent  fiidt  for  his  expenfes  in 
fealing  writs;  all  writ!  adjt&etm  rei'Uf  ^c* 
to  pay  no  fcesy  Etpulu  jmjtictt  prtigntnt 
vn  dcniei  dm  hrUfpt  itmr  ftMix  en  wutntro 
gem  Mi  efU  ufg  m  tm^  fjt* 

Tbe  latter  is  a  grant  of  the  king  (ttpoa 
biahavim;  refumed  the  fetls  on  account  of 
(OMC  milacmcanor  committed  by  WtiUtr 


of  Ttrmotith)  to  7«^  i*  TaiAmry  and  Um- 
ry  de  SvlibulU  reddendp  mde  regi  de  claro  per 
mnnmrn  drntntss  Csf  fuater  viginti  mturcea  per 
manut  elerici  ^nsperiif  writs  adfeOmm  tregttf 
fife,  to  pay  no  fces»  (<f  fucd JMiiisrii  mefift 
tupUueis  Utis  ferei^aui  unum  iemrium  de 
hrevi  pre  JigHiit  /iif*,  p^eut  Hidtm,  laffenmi 
(fl  lifitatmm :  it  &ould  feem  therefore,  aa 
if  the  perfon  employed  by  onr  author  to 
confult  the  record  mi  (look  the  vsri  vn  is 
tbe  Srft  grant  for  a  numeral  riu  and  that 
this  was  the  occafion  of  kit  makh^  the  fe- 
venth  penny  to  be  tbe  fee  of  the  c^ief  juf- 
tice. 

C^)  Thefe  profits  were  not  let  fo^  above 
three  or  four  hundred  pounda  p^  ^swtt 
ai  appears  not  only  from  the  sib<sve*ttiea- 
tioned  cafct«  (tbo  higb^of  which  ia  aob/. 
and  250  marks  per  smuoHf  which  U  on 
more  than  366/.  x  tf,  dd,)  bst  iKo  from  the 

'  18  S« 
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Aeking.    M.  18  E.  3.  Rot.  35.  Rex.  P.  20  E.  3.  R^t.  87.  T.  22 
E.  $.  Rot.  115.  Af.  23  £.  3.  ft^r.  31.  coram  rege  fe). 

Many  ttmef  the  jufiices  iflaed  procefs  under  their  own  feals  unto 
.  -  the  iheri£Fs :  this  was  complained  of  inter  petUtiomespariiamenii 
L  /^J  12  £.  S»  Ji.  6.  by  the  chancellor  of  die  exchequer  and  clerk 
of  the  banaper,  as  a  derogation  to  the  king's  profit,  and  contrary  to 
the  duty  of  the  (hcriiF,  who,  by  his  oath,  is  bound  to  receive  no 
writs,  but  under  the  king's  feal ;  the  anfwer  is,  Soit  brief e  mancT  a 
jujiic*  de  common  banc  contenant  Peffe^  de  petition^  H  fuils  pur  lour  ad* 
vifement/acenttiel  remedy  en  lour  place,  comeils  verront^  Vf^^^  afatn 
et  profit  duroy. 

And  it  feems  moft  ufual,  that  fince  that  time- jndicial  procefs  not 
only  in  thofe  greater  courts,  but  in  moft  other  courts  iflued  under  the 
king's  feals  thereunto  deputed,  yet  juitices  of  affife  and  gaol^^elivery 
fometimes  make  their  precepts  under  their  own  feals  :  t;ide  JutSciai 
jReitfier,  34,  35,  41,  43,  73,  84-  vide  pur  ceo  Rot.  Pari.  25  £.  3-  if. 
85*  a  petitk3a  that  judicial  proceis  out  of  the  king's  bench  and  com* 

1$  E,  g.  Jiff.  35*  where  the  Vxng  figBifiet  4t*mfamsm  V  condUuntm  In  hrmnftmMo 

hy    wncio  ORob*  to  hUjufticci,  that  be  C9nuiitmt  pirkmh  fuU  lncum^t^f^€» 

lui4  granted  !•  Mattktw  Csnateen  and  hit  Altho  the  confidcntton  ia  here  laid  to 

afligna  toiMm prejieuuwi  a//«  dtfigillit  omnium  be  the  difcharging  of  a  debt  of  ten  thou* 

huvium  judicia.'um  de  tauiofuo  &  banco  tom^m  fand  |>ounda,  (which  probably  led  our  au» 

9Ut»i  exeuntium  ptrtimns,  ufqut  ad  ttrmlnum  thor  to  think  the  prontt  were  let  at  iooe/« 

d/ctm  annofum^  in  valorem  trtfeentarum  /i-  fir  annum,  fo  that  in  ten  yeara  time  that 

hrarumftr  annum^  de  fnib*ts  ipjt  M^ent  ad  debt  might  bedifcharged)  yet  the  annaal 

efus  regis  cujlodi  banaptrii  cancelfarige  quoli^  produce  of  the  feals  being  no  more  thao 

iet  didorum  duemaanornm  eetttum  Rbrat  de  30c/,  one  hundred  whereof  wai  to  be  paid 

exinib^t  brevium  pr^ediSornfit^  f^  refervabnni  yearly  for  the  king's  ufe,  it  fcema  to  ait 

penes  ft  totvm prcfictnm  refiduum  de  brevibus  pretty  plain,  that  the  kinc;*a  debt,  which  he 

fitpradiBit  duraute  di3o  termino  in  reeompemm  undertook  to  pay,  could  be  only  itui  and 

Jativnem  deiem  [duoj  miirntm  librarumfter'  not  rcnthoufand  pound  a  ;  what  ftrcngthena 

Hmrum,  de  quibaj  pr^eiiffas  Mattheus  in  thia  obferratiou  is,  that  the  indcnturea  of 

debitiSf  in  fuihut  rex  eertis  perfomt  in  dueatn  agreement  being  in  Frenebt  it  wu  very 

Aj)ttitanie  tcnebamr,  affumpfX  regem  acquit'-  eafy  to  miftake  de^x  for  eUm. 

tArt  &  exonerate  \  itafemitr  ^uod  brevta  ad  (e)  This  was  a  grant  of  the  feala  of  the 

JeSam  &  pre  cmmnde  regu  per  vifum  &  /r/*-  king's  bench  and  common  plcaa  to  ^tntkenn 

iimonium  illontm^  qui  pro  rege  frojequuntur  Bache  for  fevcn  years   in  reeompenfatianem 

ae  brevia  pro  bomtnibxs  de  cnrtit  regis,  £^  feptingcntarum,  marcamm  (due  to  him  on  nm 

pauperibut  bemnibus  faBa  ^Jacienda  abffue  annuity  formerly  granud)  at  the  rate  of 

aiiqno  indefolvendo  aeliherentwr^  front  bac^f  tool,  for  annum  for  the  t^o  ilrft  years  o| 

tenus  in  eaneellaria  feri  conjnevit*   Et  Jcitn-  the  faid' term,  and  200  marks  ^«r  tfusMa 

dum  qued  eodem  10  die  Oaob.  Robertus  dt  for  the  five  remaining  years,  the  faid  An^ 

SadvDgtoa  Cancellar*  domki  regit  /iberavii  ebony  to  pay  to  the  clerk  of  the  hmaper  for 

IViflielmo  Scot  Uefitali  jufiitiaricj  apud  theking*a  uU  one  [riiMl  hundred  marks 

Weftm'  qnoddamjgil/umdomini  regit  pro  br$'  her  annum  for  the  two  firft  years,  and  oo« 


w'lbus pradiSis  in  fanco  domini  regis  fgUla%>  h|indrc4  marks/^riiMrfrff  for  the  6ve  1 

dis,  cnjus  unam  farttm  idem  Williclmus  Scot  iqg  years ;  and  the  king  thereupon  fenda  bit 

Uberavie  enidam  Rofcro  de  Merlawe,  depuj-  writ  de  admiUendo  priUBum  Amomum  W 

tato  diSi  Mauhci  Canapcon  juratOf  oRam  ejus  aUom*  ad  ^ium  preediMnm  wmdn  dtbilO 

vera  partem  ^MjdcmSgilli  pints  jfe  ipfum.  reti'  faciendum  i  UMI  Jb€  w«|  >difiitX4  SC^mU 

peudo  i  £t  diSnm  ^  tidcm  Aogcro,  ^nod  nft  iPfljT*                                     " 
'  \qfrgd\So  ^eoc  atJideUt^  iufptd^t  feemw 

moil 
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mon  pleas  mij^t  iflue  undeit  the  feal  of  the  diief  juftices,  as  is  vied 
an  €jirty  qffifes^  V  cfer  fst  termitUTf  but  denied. 
'  But  to  return  to  die  bufinefs  of  the  great  and  privy  feal. 

The  great  feal  which  Matthew  Paris  (d)fuh  anno  1250.  well  calh 
(clavis  repn)  hath  been  with  great  care  and  folemnity  kept  and  ufed, 
and  therefore  antiendy,  when  diere  was  any  change  made  of  the  great 
feal»  there  was  not  only  a  memorandum  made  thereof /»  dvrfo  elauforum 
cancetlari^j  and  a  public  nodficadon  diereof  in  the  court  of  chancery, 
but  public  proclamadon  was  made  thereof.  Clou/.  1  £•  8.  part  2  m. 
1I»  ebrji. 

Yet  in  cafes  of  fpeed  and  neceffity,  and  fomedmes  for  diftin6lion*8 
lake  the  king  ufed  a  private  feal  for  fuch  occafions,  which  were  to  be 
pafled  under  the  great  feal. 

King  John  died,  his  fon  king  Henry  III.  being  but  about  ten  years 
old,  from  the  beginning  of  his  reign  until  S  U.S.  all  grants  pafled  un- 
der die  feal  of  the  earl  marflial,  that  was  his  protedlor  or  guardian, 
but  in  die  king's  name,  viz.  In  eujus  rei  teJHmonium  has  literas  nojlroir 
JigMa  cmfnitis  marifcalli  re^oris  noftri  V  regni  no/In  Jigillatas^  quia 
nondikmJigiUum  habuimuSi  voiis  mittimusf  tejfe  Willielmo  cemite  ma* 
rifcedlo.  This  feal  he  continued  nil  the  third  year  of  his  reign,  Clauf. 
S  U.  3.  m.  14.  hie  incepit  Jtgillum  regis  currere :  and  in  the  -  - 
£use  third  year,  viz,  Pat,  3  H.  3.  m.  6.  there  was  a  provi-  '■  '^^ 
fion  made  in  pariiament  for  the  difcriminadon  of  thofe  charters,  that 
pafled  during  his  minority  and  after  his  full  age,  in  thefe  words : 
**  Henricus  del  gratii^  fie.  Sciads  quod  provifum  e^  per  commune 
^*  confilium  regni  noftri,  quod  nullae  cartas,  nuUae  literae  patentes  do 
"  confirmadone,  alienadone,  vendidone  vel  donadone,  feu  de  aliqua 
**  re,  quae  cedere  poffit  in  perpetuitatem,  iigillentur  magno  figillo 
**  noftro  uique  ad  astatem  nbftram  completam,  Tejle^  &r.*'  and  after 
the  fetdng  down  of  divers  wimefies  are  thefe  words,  **  Provifum  eft 
**  eriam  per  commune  confilium  regni  noftri  &  coram  omnibus  prss^ 
^  di<%s,  quod  il  aliquae  cartas  vel  aliquae  literae  patentes  faAas  fecun- 
**  dum  aliquam  praediftarum  formarum  figillatas  inveniantur  prssdi^o 
^  figillo,  irritas  habeantur  U  inanes,  teftibus  praedidlis." 

It  appears  Clauf.  20  E.  2.  m.  3.  dorf,  in  the  beginning  of  that  mi- 
ferable  tragedy,  that  the  26di  of  Oihber  20  £.  3.  the  king  flying 
from  his  wife  and  fon,  who  was  afterwards  king,  a  great  number  of 
lords  and  others  chofe  Edward  the  king's  eldeft  fon  to  be  ^tflus  regni^ 

fuppofiug 
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fuppofing  the  king  to  be  out  of  die  kingdom  ;  at  that  time  the  cbafr- 
cellor,  together  with  the  great  ieal  were  with  the  king,  and  die  new 
cuftos  regni  eCy  fua  juris  fmrunii  fub  Jigillo  fuo  privato  in  su/lotTta  do^ 
mni  Robert!  de  Wyvill  cUriei  fui  exlftent\  eo  quid  aliud  JigUhtm  ftt 
diffo  reginune  ad  tune  ncn  habuitf  exerccre  inafh^  pqftm^dum  Vif0  20 
die  Nwemb,prcximcfequcni*^  captis  immicis  pfadiiiU  isf  (6S9  rwge  in 
regnum  rtuertenttf  upon  a  mefluage  fern  to  the  king  for  die  feal  the 
king  thereupon  fent  the  great  feal  co  his  wife  and  ion,  ut  nonfolum  /« , 
jU4g  pro  jure  U  pace  ejfent  facienda^  fed  etiam  qua  grating  forent^  fieri 
facerent ;  the  feal  was  brought  to  them  26  Navemb,  and  the  morrow 
being  the  feaft  of  St.  Jndrew  it  was  opened  by  the  queen  and  her  fon, 
and  delivered  to  die  bifliop  of  Norwich  :  and  it  is  to  be  obferrod,  tbut 
a  parhament  was  fummoned  between  die  26th  of  Offober  and  the  26th 
of  Ncvemker  in  the  name  of  die  king,  but  to  be  held  before  the  ^neeo 
and  the  cu^os  regni  in  tpnndena  JanRi  Andrea y  which  fummons  muil 
P  ^^  needs  be  under  his  own  private  feal ;  but  the  3d  of  December 
.  ^  '  -'the  great  feal  being  then  in  their  power  it  was  prorogued  onto 
the  morrow  of  Epiphany :  the  £r(l  fummons  is  recited  in  the  writ  of 
prorcgation^  but  it  is  not  entered  of  record^  for  it  was  a  hafiy  confufed 
bufinefs,  neither  had  they  the  rolls  of  the  chancery  in  their  hands  to 
make  any  entry  of  it;  and  if  they  had^ad  them,  yet  it  would  have 
been  irregular,  and  not  have  amended  the  matter  ;  all  that  I  (hall  far* 
ther  add  concerning  thefe  two  inllances  is,  that  neither  the  feal  of 
fViUiam  earl  Marjhal  ufed  by  Henry  III.  nor  die  private  feal  of  prince 
Edward  were  great  feals  within  this  fiatute^  whereof  the  counterfeit* 
jng  might  be  high  treafon. 

When  the  king  dies,  tho  the  office  of  keeper  of  the  great  feal  ex-> 
pires,  as  well  as  all  commiffions  to  (he rids  and  juftices,  yet  the  great 
feal  of  the  laft  king  continues  the  great  feal  of  England^  till  another  be 
made  and  delivered. 

King  Edward  III.  began  his  reign  the  25th  of  January^  he  made 
.the  bifKop  of  Ely  his  chancellor  the  28th  of  January^  it  was  not  po(* 
fible  a  new  feal  could  be  made  in  diat  time,  and  befidcs  the  ieal  was 
not  altered  till  the  3d  of  O^ober  eodctn  anno^  as  appears  by  the  pro* 
clamation  diereof,  CUmf.  1.  £»  3.  part  2.  m.  11.  dorf,  fo  diat  all  that 
while  the  old  feal  with  the  old  infcripdon  (lood ;  the  method  of  which 
alteration  was  thus  :  llie  king  by  his  proclamadon  bearing  tefie  3 
O^ob.  anne  1 .  direded  to  all  the  chief  (heriffs  of  EngU^nd,  (igpifyingt 
d)at  he  bad  made  a  new  great  feal,  aj^  that  it  was  to  take  place  from 

the 
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die  fourth  day  of  that  month  of  Offoier^  fends  them  die  impreffion 
of  the  ncw<eal  in  wax,  commands  them  to  publifli  it,  and  that  after 
die  fourth  day  of  O^obcr  they  (hould  give  faith  to  it,  and  receive  no 
writs  but  under  the  new  feal  after  that  day. 

The  fourth  day  of  OHober  being  Sunday  the  bifhop  of  Ely  chancel* 
lor  prodoceth  the  new  feal,  declares  the  king's  pleafure,  that  it  (hould 
be  from  thenceforth  ufed  ;  the  Monday  after  the  old  feal  is  broke /r^r* 
cipiente  rtgt^  and  the  pieces  delivered  to  the  Spigurnel  (e). 

Again,  king  Henry  V.  died  30  Auguftl  anno  Jut  decimo^  *  f  *y  1 
pariiament  was'fummoncd  by  writ  bearing  te/le  29  Septemb.  ^  ' '  ^ 
m9tn§prinw  H.  6.  to  be  held  die  luna  ante  feflum  Martini ^  a  commiflioa 
iflued  to  the  duke  of  GlouceJUr  bearing  tejie  6  NovemL  \  H,  ad  in* 
ciandum  parliamentumy  bfc.  and  the  biftiop  of  Durham  chancellor  to 
Henry  V.  delivered  up^  the  feal  to  the  king  28  Septemb.  The  new  feal 
with  the  new  infcription  was  in  diat  parliament  ordered  to  be  made, 
die  bifliop  of  Durham  was  made  chancellor  by  commiffion  under  the 
great  leal  dated  16  Novemi.  the  new  feal  was  not  made  till  fome  time 
after,  therefore  the  old  feal  of  Henry  V.  was  ufed  in  the  fummons  of 
the  parliament  and  all  the  traniadlions  till  the  new  feal  was  delivered : 
indeed  when  Edward  IV.  nflumed  the  crown,  the  feal  of  Henry  VI. 
was  not  ufed,  for  it  could  not  be  had,  and  if  it  could,  yet  Henry  VI. 
being  declared  an  ufurper,  there  was  no  reafon  for  Edward  IV.  to  give 
any  countenance  to  that  ufurpation  by  ufing  of  bis  feal»  who  was  de- 
dared  an  ufuiper  and  attainted  of  treafon. 

So  that  (except  the  lad  cafe  of  an  ufurper)  till  a  new  great  feal  be 
xnade,  the  old  feal,  being  delivered  to  the  keeper  and  ufed  and  em* 
ployed  as  the  great  feal,  is  the  great  feal  of  England  within  this  ftatute» 
notwithftandingdie  variance  in  the  infcription,  portraiture^  and  other 
jabftantials  from  the  ftate  of  the  prefent  governor. 

But  then,  what  ihall  we  fay  of  the  old  feal,  when  the  new  feal  is 
made  and  delivered  of  record  to  the  keeper,  and  the  old  feal  broken  ? 
To  tliis  I  fay,  1.  It  was  once  the  great  feal  of  England^  and  there* 
fore  the  counterfeiting  of  that  feal  and  applying  it  to  an  indni* 
ment  of  that  date,  wherein  the  old  feal  ftood,  or  to  an  inftrument 
widiout  date,  is  high  treafon ;  nay,  if  in  the  time  of  Edward  IV.  a 
man  ihould  counterfeit  the  great  feal  of  Henry  VI.  and  apply  it  to  a 
patent  or  other  inftrument  of  his  time,  it  had  been  high  treafon,  tho 

• 

(e)  The  S^gmrwel  wtf  n  officer,  tvlrafe  place  was  to  icsl  the  king's  writit    Camkd. 
JUmmntf  f.  lai, 

Henry 
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Hmry  VI.  were  an  vfurper,  tnd  hit  feal  in  die  time  of  Eekuard  IV* 
of  no  value.  9  £.  4  (f). 

-  ^.  But  what  if  in  the  cafe  befere  infkinced  in,  after  the  4th  of 
**  '  -^  Offober  i  £.  3.  a  man  had  forged  a  grant  by  king  Edward 
ni.  (g)$  bearing  tefte  2  E.  3.  when  the  ok!  feal  waa  out  of  date,  or  in 
die  time  of  Edward  IV.  had  forged  a  grant  by  Edward  IV.  and  coun* 
terfeited  die  feal  of  Henry  VI.  thereunto ;  this  feems  not  to  be  a  couxi- 
terfeidng  of  the  great  ical  of  England^  if  die  (fiflFerence  appear  very 
kgible  and  confpicuous,  for  at  the  time,  whereimto  it  rdatea,  there 
Was  no  fuch  great  feal  in  being;  but  if  the  dificrtnce  between  the 
ieals  be  fuch  as  be  not  evident  to  the  view  of  every  man's  eye,  it  may 
be  more  doubtful ;  fed  vide  de  hoe  infra. 

This  ftatute  fpeaks  only  of  the  great  feal*  and  privy  fealt  and 
therefore  no  other  ieals  were  within  this  (btute. 

But  by  the  ftatute  of  1  Mar.  Jeff.  2.  cap.  6.  ^  If  any  do  ftUely 
^  forge  or  counterfeit  the  queen's  fign  manoaly  privy  fignct  or  privy 
**  feal,  every  fuch  ofienie  fhall  be  high  tieafon,  and  die  ofleuJeis 
**  herein,  their  counfettors,  procurers,  aiders  and  abettors  bemg  con* 
**  vi£t  according  to  die  courfe  of  law  fhall  be  adjudged  traitors  agyinft 
<«  the  queen,  herhdrs  and  fucceflbrs."  But  now  what  fliaU  he  laid 
concerning  thefe  other  feals  above-mentioned,  as  die  feals  for  the 
writs  of  the  courts  of  king's  bench,  common  picas,  «nd  excbeqnert 
the  feal  for  ftatute-merchant,  lie. 

By  the  old  law,  it  feems  that  counterfeiting  any  of  die  king's  fiali» 
wherewith  writs  were  fealed,  was  petit  treafon,  tho  it  came  onder  the 
name  of  enmen  falji.  Glanvil^  that  wrote  in  Heurj  II/s  dme,  Lik. 
XIV.  eap.  1.  **  Diftinguendum  eft,  utrum  fuit  carta  regia  an  prtvita» 
•«  quia  fi  carta  regia,  tunc  is,  qui  fvper  hoc  convincatur  (fcilicet  de 
*<  faifificadone)  condemnandus  eft  tanquam  de  crimine  Isfse  ma* 
**  jeftads ;  (i  vero  ftierit  carta  privata,  tunc  cum  comvidio  mitius  agen- 
*'  dum  eft,  ficut  in  casteriif  minoribus  criminibus  falfi,  in  quorum  j»- 
**  diciis  confiftit  eorum  condemnatio  inmembrorum  folummodoamif^ 
**  fione,  pro  regia  tamen  voluntate."  Braflon^  that  wrote  in  the 
lime  of  Henry  IIL  Lib*  III.  cap.  3.  de  crifUitu  lafm  nuffe/laiist  §.  2» 
P        -^  **  Eft  &  aliud  genus  criminis  laefs  majeftatis,  quod  inter  gra- 


viora  numeratur,  quiauldmum  indncit  ftq^diciiim  fc  mor- 

Cf)  This  it  Bagot't  cafe,  o  £,  4.  i  ^i  <<  comraffing  hit  death,  Vc** 

where  it  is  faid  by  the  covnfel,  «*  That  a  .  (g)  Tha  muft  bs  undcfftood  iwdcr  Uui 

<»  maa  fhall  be  ariaigncd  in  the  lime  of  X^  «M  M* 
*•  4.  Iqt  ucafon  iwt  a|piii^  |f.  #•  iu 

<«  ti« 
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**  tis  occafionem,  fciticet  crimen  fiilQ  in  quadam  fhi  fpecic  &  quod 
**  tangit  coronam  ipfius  regis,  ut  (i  aiiquis  accofatiis  fuerit  vel  con* 
*^  vidliis,  quod  figillum  domini  regb  falfaverit  confignando  inde  cartas 
^*  vel  breria,  vel  fi  cartas  confecerit  &  brevia  &  (igna  appofuerit  adid* 
^^  cerina,  quo  cafu  ii  quit  inde  inveniator  cnlpabilis  vd  feifitus,  fi  war* 
**  rantum  noB  habuerie,  provoluntate  regis  judicium  fuftinebit,  &,  6, 
^  wanantum  habuerit  &  warrandsaverit,  liberabitor  &  tenebitur  war- 
^  ranlHS  :'*  Fistaf  that  wrote  in  the  time  of  £•  1.  Lit.  L  caf.  22.  Jir 
mmine/affif  tells  us,  *'  Crimen  fiiUi  dicitur,  cum  quis  accufatus  fuerit* 
quod  (igiiium  regis*  veil  appeUatus»  qttod  ii^um  domini  fui,  de 
cujus  familia  fuerit,  faliaverit  &  brevia  inde  confignaverit,  vel 
cartam  aliquam  vel  literam  ad  exhseredsitionem  domini  vel  altcrius 
damnum  fie  fagiilaverit,  in  quibus  cafibus  ii  quis  inde  convi<3us  fu* 
^  erit,  deCradari  meruit  &  fufpendi.  §.  3.  Item  crimen  f^ld  dicitur* 
^  cum  quis  illicitus,  cui  non  fuerit  ad  hoc  data  authoritaSf  de  figilio 
**  regis  rapto  vel  invento  brevia  cartafveconfignaverit:'*  Brhtonj  that 
wrote  in  the  time  alfo  of  £.  1.  cap»  4.  *'  Soitinquife  de  touts  ceux* 
*'  qui  aicun  faufin  averont  fait  a  noftre  feale,  come  de  ceux  qui  per 
**  en^  ont  noftre  feale  pendu  a  afcun  charter  fauns  conge,  ou  que 
^  nofhe  feale  ount  emble  ou  robbe,  ou  autrement  troue  eient  enfele 
**  bre&  iauns  autre  audorite,  wajSi  cap.  8.  Graund  trefon  efl  a  faofer 
**  noftre  fcal,  &c.** 

Upon  thefe  old  books  there  is  no  difference  made  touching  the 
king's  feals,  but  generally  the  crime  of  treafon  was  fuppofed  id  coun« 
terfeiting  any  of  them»  but  mofl  certainly  the  fbture  of  25  E.  3.  ex- 
tends only  to  the  great  and  privy  feal,  as  to  the  point  of  treafon ;  but 
Aen  whedier  that,  which  was  a  treafon  before,  remain  not  flill  a  fe- 
lony at  the  common  law  (for  all  treafoQS  include  felony.  3  H.  7«  10. 

Cp.  p.  C.p.  15.)  is  confiderable. 
Af.  2  H.  4.  B.  R.  Rot.  2.  as  I  take  it,  Vlfum  ejl  eurtit,  quod  roir- 

ttafeitU  Jigilli  regis  pro  recognitionihu  non  eft  mfi  felonia  (h):  but 

tho  they  hekl  it  not  treafon,  they  do  not  pofitively  affirm  it  ^  ^^ 

felony  fince  the  ftatute  of  25  E.  3.  but  only  non  eji  nijifelo"  ^       *' 

a/tf,  viz.  that  at  mod  it  can  be  only  felony* 

P.  6  E.  2.  B*  Rot.  2.  EfTex.  Johannes  de  Bofco  per  cur*  eft  culpa- 

iilij  pro  falfttate^  eo^  quod  cepit  eultellum  fuum  H  calefaciebat  eum  apud 

(h)  There  It  no  fuch  cotry  to  b«  foand  Mich,  i  H.  4.  Ro/.  7.  but  upon  what  «o- 

cioier  on  the  iecoad  or  feventh  roll  of  the  thorityU  unccrtiini  being  in  a  diffetenc 

f\Bk  or  crown-roll  cf  that  term,  but  the  and  more  modern  hand  than  that  of  Mr. 

.woidi  cited  by  our  author  are  in  the  ah*  ^g^rd^  who  in  the  reign  of  Jamts  I.  ab* 

IraA  of  the  roUt  of  the  King'*  bench  of  .  breviatcd  the  iung'&  bench  roUt. 

igneta 
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ignem  isf  apfrttit  breve  regis  ti  impofult  aVtud fiHunt^  diA  qjMift  ch-- 
rieus^  bt  traditur  ordimrio  Wcftm*  (i).  Simile  P.  18  £.  2.  B.  R.  Rot. 
25  Rex  (k). 

r  o  -I  It  appears  not,  whether  h  were  a  writ  vncler  the  great  feal 
^  -^  or  a  judicial  writ  of  fome  court,  but  whether  it  were  the  one 
or  the  other,  it  feems  to  be  capital,  for  he  had  the  benefit  6i  clergy^ 
which  in  thofe  times  was  allowable  in  fome  cafes  of  treafon ;  fo  that 
it  feems  a  counterfeiting  of  any  of  the  king's  feab  was  felony  at  com* 
mon  law,  but  whether  it  fo  continues,  notwithftanding  the  ftatute  oT 
85  £.  3.  hadi  degraded  it  from  treafon,  unlefii  it  be  the  great  or  privy 
fall,  (hall  be  farther  examined. 

IL  Having  thus  confidcred  the  fe^s,  it  remains  to  confider  what^ 
iball  be  iSud  a  counterfeiting  of  the  great  or  privy  feal. 

A  confpiracy  or  compafling  to  counterfeit  the  great  or  privy*  feal  it 
not  a  counterfeiting  nor  treafon  within  dxis  ad,  for  it  muft  be  an  ao» 
dial  counterfeiting.  Co.  P.  C.f.  15. 

(IJThft  record  of  thii  cafe  it  that,     <•  quiariufpcQa  carta  prK^tAi«qiis4icitiir 


**  figilli  &  brcvia  domint  regis,  eo  quod 
**  Wit  cum  breti  [de  eam£tiUria]9d  igmm 
**  decalefactebatcultdlum,&cniii  iUo  cul- 
*'  tcUo  ceram  diQl  brevis  findebat,  and 
**  amoto  illo  brevi  impofuit  aliud  breve 
**  Ubit  Vf0i  M  Supcrfedeu  /•  tbe  Jheriff'of 
*  EJIex']  Sc  illud  in  eadem  cerainclutitft 
**'  tradidit  fervienti  fuo  illad  breve  viceco- 
**  miti  EJix  deferendom,  qui  quidem  fer* 
*>  vieni  in  prxfeotia  praEdidI  Jobannh  d$ 
**  ^o/co  libcravit  eidcm  vicecomiti  falfum 
**  breve  prcdiftum :  Dicit  quod  clericua 
**  eft  :'*  upon  which  he  wai  claimed  by 
the  abbot  of  Wtfiminfitr  hit  ordinary  | 
**  Sed  ut  fciatur  pro  quali  cidem  ordina- 
<*  rto  Uberari  debcat,"  a  jury  t»  ojid^  pafa 
vpon  hinit  who  find  htm  guilty  <*  de  prc- 
^  di£b  falfitate,  (iodendo  cum  cultctlo  fuo 
**  prxdi£to  ceram  prcdi£bm  &  imponeo* 
M  do  falfum  breve  prcdi^m,  ficut  ei  (a- 
**  periua  imponitur  c  Ideo  inde  ad  judi- 
**  cium,  ice  Je  interim  committitur 
**  marefch',  fsfc,**  There  it  no  judgment 
entorcd  upon  the  roll  $  fo  that  tf  om  thta 
lecord,  which  it  not  in  ufual  form,  it  it 
doubtful  whether  he  had  bit  clergy  or  not, 
tho  from  a  jury  paf&ng  upon  him  tx  tfda 
St  ta  moft  probable  he  iiad ;  but  yet  it 
fbould  feem  from  tbe  cafe  of  Gtnrty  de 
BMntjwUu  tc  Kuhard  it  Chfmton^  which  waa 
but  fix  years  afterwards,  as  if  this  offenfe 
was  not  fo  much  as  felony;  they  were 
charged  **  pro  contrafaAione  figilli  regis  & 
**  carte  fuo  ligillo  regis  (ic  contntfaoo,*' 
which  was  found  in  their  cuftody  ;  aftcr- 
'wards  they  plead  the  king's  pardon  "  prd. 
M  omaibua  feloaii*  &  tr«nfgreplonibaS|  & 


"  efle  contrafafia,  compertum  eft  quod 
'*  caru  non  eft  de  forma  in  cancellaria  regia 
**  uiiuu,  tnfpefia  etian  cera  ejndem  carts 
**  fufpe6bt  compertum  eft,  quod  ciera  ilia 
'*  imprefla  eft  ^illo  re^s  cancellar*,  fed 
**  prius  appofita  fuit  cuidam  alteri  liters 
**  regis  patcntx,  ^utd  eitimt  dkijMtfi  trmnj^, 
"  f*Jpo%  y*"  M^^fsSio*  £t  aominua 
'*  rex  perdonavtt  eis  ItCtun  pacis  fuK,  qus 
*'  adipfum  pertinet,  deomnimodis  felo* 
<*  niis  U  tranfgrelfibnibus,  &c.-~jam  per 
*'  tres  annoa  in  prtfona  regis  fteterint  oe- 
•<  cafione  prxdim&  non  aua  caufa,  didum 
«  eft — -— ^uod  deliberet  eos,  ftc.  &  ipfi 
(*  eant  inde  quieti,  fcc.  £t  cartt  iUa  caa* 
<•  cellatu^  in  cur.*'  MUB,  ii  £*  i*  B.  R. 
Jtot.  1(6.  Here/,  from  hence  it  appears  tBat 
the  jttdigment  afterwards  inLeske**  cafe  4 
Jae,  I.  wu  agreeable  to  the  antient  refo* 
Itttions. 

fkj  This  is  the  cafe  of  PkiHp  Bmrin, 
but  is  by  no  means  fimilar  to  that  of  J9hu 
it  B^feot  for  this  was  a  diieft  aftoal  eoaa* 
terfeiting  of  the  great  feal :  viie  safrs  19 
uotit.  See  alfo  another  cafe  to  this  porpofe 
for  counterfeiting  the  privy  feal.  EtLfetrtm 
6  £.  1.  fart*  %,  m,  18.  **  J»h9  it  Me* 
**  dfagfs  was  arraigned  and  tried  coram 
"  (enefcallo  &  marefcallo  hofpitii  domiai 
**  regis  pro  contrafsAione  privati  figilli 
'*  domint  regisy  &  pro  qniboTdam  Utteria 
**  praedi&o  figillo  controfsftia  j€§Ktr0' 
**  fiff*}  confi|^tts  cum  eo  inventis,"  and 
bemg  found  ^ilty  had  judgment,  ^  (2nod 
**  pro  prcdifia  feductone  [/^^^U,  fi^ 
**  detra^bisi  &  pro  inamiopcie  com  tigill« 
<•  praedido  poftea  fufpenins.'*  FUt  JPf- 
^^  FleeUs  FtrUlmaisri0i  f.  54»— 54^^- 

A  taking 
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A  taking  the  great- feal  off  lirocn  a  true  patent  and  clapping  ic  on  a 
forged  patent  in  former  times  hath  been  held  high  treafon  ;  in  40  jiff. 
33.  it  is  plainly  held  to  be  high  treafon,  (tho  ray  lord  Coke  (I)  faith 
odierwife)  for  the  woman,  that  did  it,  could  not  be  let  to  mainprife, 
which  if  it  had  been  only  a  great  mifprifion,  (he  had  been  bailable 
opon  that  indidhncnt  (m). 

2  H.  25.  which  is  entered  H.  2.  H  4.B.  R.  Rot.  16.  Afidd.  C/e- 
menf  PetitfofCs  cafe,  the  taking  ofF  the  true  leal  from  one  patent  and 
fixing  it  to  a  forged  patent  is  adjudged  high  treafon ;  yet  the  judgment 
is  only  fuod  di/irahaiur  ii  fufpendatur^  which  is  the  judgment  in  petit 
treafon. 

This  cafe  and  the  reporting  of  it  is  di&iked  by  my  lord  Coh  P.  C 
f.  15.  fnj\  but  Stamf.  PL  C.  p.  3.  feems  to  agree  with  this  refolution. 

Bat  the  later  authorities  are  againft  it,  and  that  it  is  only  a  -  ^  . 
great  mifprilion  and  offenfe,  hut  not  high  treafon,  no  nor  yet  ^  * 
felony,  as  it  feems  by  the  book  hereafter  cited. 

37  H.  8.  B*  Treafon  3.  A  chaplain  taking  a  good  feal  oflT  from  an 
old  patent,  and  fixing  it  to  a  forged  difpenfation  of  non-refidence  no 
treafon,  but  only  a  great  mifpriHon  punifliable  by  fine  and  imprifon- 
ihenL 


(m)  This  argument  of  our  author  is 
ncry  fiir  from  being  couclufive,  for  by  the 
Qatute  of  fFieftm.  i.  cap,  15.  where  the  of* 
feaCe  is  tpem  mtd  manifeft  (which  for  what 
appears  was  the  cafe  here)  the  offender  ia 
not  bailable,  altho  it  were  only  a  mifpri- 
fioa.     iC;  Infi.  i%}it  1S91 

(m)  And  well  it  might  be«  for  that  cafe 
appears  by  the  record  to  have  been  thus  : 
'*  dement  Ptytfijn  was  indi^d,  quod  con- 
**  tf  afecit  magnum  llgillum  domini  regis 
**  iilfo  9c  BiaUtioff  Se  proditoriei,  ft  cum 
**  difto  figiUo  fie  coiitrafia£U>  quafdam  li- 
**  terat,  quae  pne(en(*  prcdift  funtcou- 
**  fut',  figiU*:  he  pleaas  not  guilty,  the 
^  jury  find,  ouod  quoad  contrafa£^tonem 
"  iigilU  praedi^li  idem  CtenunM  in  nuilo  eft 
**  culpabilis,  fed  dicunt,  quod  idem  C/#- 
**  wuns  faifo  Sb  ^leceptorie  ft  in  decep- 
*'  tionem  populi  de  adenfu  aliorum  de  co« 
"  vioa  fua  icribi  fecit,  ft  finxit  literaa  illaa 
**  pendl  fecit  figillum^  magnum  domint 
**  regis,  quod  antea  pendebat  fuperaliam 
^^  magnam  patcntam  oomini  regis,  ft  figil- 
'*  lum  domini  regis  prsedifkum  fubtiliter 
*'  ft  private  oonfui  fecit  fuper  literas  falfas 
"  prsdi^aa,  ft  illaa  falfas  literas  una  cum 
*'  ngillo  domini  regis  prsdiAo  in  diverfis 
^  pjinibua  regni  Jngtm  t^nqium  vcni  li« 


**  terat  pateatet,  pRMit  ecdem  liters  fa* 
('  ciunt  mentionemt  ufus  eft  ft  excrceb'ait 
*'  in  deoeptioncm  domini  regis  ft  Mp«U 
**  fui;  propter. quod  pro  co,  quoa  curia 
■*  nonavtfatur,  quale  judicium  prxdi^us 
**  CUmnu  in  hac  parte  fubire  debeat,  r«« 
**  mittitur  prifonse  marefch* :  Afterwards 
*'  in  the  Eafitr  term  next  following,  ivifa 
**  indidamento  necnon  veredido  prcdi£lia 
**  videtur  curia  hie,  quod  falUe  litent 
«  prxdidx  fie  in  dcceptionem domini  regit 
**  ft  populi  fui  &dc  ft  figillatas,  una  cun^ 
'*  ufii  ft  exercitio  earundem,  aka  phdim 
<*  futtt,  confideratttm  eft,  quodprsdiduft 
■*  Ctemeut  PtftWfm  diftrafaatur  ec  fufpea- 
(*  datur."'  This  muft  be  owned  to  be  • 
very  extraordtnarv  cafe,  for  as  lord  Coii 
juftiy  obfervea»  wnatever  offenCe  this  were^ 
yet  this  judgment  ou^ht  not  to  have  been, 
given  upoa  this  verdi^^  for  the  jury  liad 
cxprefsly  acquitted  him  of  the  offenfe 
charged  in  the  indiftment ;  not  ,to  meiu 
tion,  that  it  isdire^y  contrary  to  thecafit 
above-mentioned  of  Ceoffrey  dt  Huntyu* 
ton\  ther<e  it  likewife  another  irrcgulavitf 
in  this  cafe»  that  tho  the  offenfe  was  cona» 
mitted  after  the  15  R,  3.  and 'is  laid  to  be 
dont  prttStpritt  yet  it  is  not  laid  to  be  rc«- 
tra  Jormam  fiatuti,  as  fincc  thai  ftatute  all 
treafona  ought  to  be*  ▲ 

if.  4, 
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H>  4  Jac.  cited  by  lord  Cokty  P.  C.  p.  16.  Leake  i  cafe,  who  joined 
two  parchm^Dts  together  with  glow  fo  clofe,  that  it  could  not  be  dis- 
cerned, and  put  a  label  through  both,  and  on  the  one  a  true  patent 
granted,  which  paiTed  the  feal,  and  then  afterwards  upon  the  other 
parchment  wrote  a  forged  patent,  then  he  cut  off  the  true  patent  and 
publiflied  the  gther  as  a  true  patent ;  this  was  ruled  by  the  advice  of 
all  the  judges,  1.  That  this  was  no  counterfeiting  of  the  great  feal> 
nor  treafon  within  this  a&.  .  t.  But  if  it  had  been  a  couterfeitiag  of 
the  feal,  be  might  have  been  generally  indided  of  treafon  for  counter* 
feiting  the  great  feal,  but  it  was  ruled  to  be  a  great  roifprifion  or  of* 
fenfe,  but  not  high  treafon ;  and  with  this  opinion  agrees  my  lord 
Cokff  and  it  is  tbefafer  and  later  opinion  and  fit  tp  be  followed. 

If  the  patentee  of  the  king,  of  lands  under  the  gi^at  feal,  raze  tb« 
name  of  one  of  the  manors  and  make  it  another  name,  this  is  not 
-  Q  .  counterfeiting  of  the  fekl  nor  treafon  within  this  ftatute,  but 
L  ^  J  a  great  offenfe  or  mifpriilon,  for  which  the  abbot  of  Bruer 
was  fentenced  before  the  king  and  his  council,  and  the  abbot  delivered 
up  the  charter  to  be  cancelled.  Clauf.  42  E.  3.  m.  8.  dorf,  Co.  F. 
dp.  16. 

If  the  chancellor  or  keeper  affix  the  great  feal  to  a  charter  without 
warrant,  tho  this  be  a  mifdemeanor  in  him,  it  is  not  treafon  widiia 
this  ftatute,  tho  Britton  and  Fleia  ubi  fupra  make  it  treafon  at  cdm- 
mon  law  ;  and  altho  it  Ihould  be  fuppofed  treafon  at  common  laWy 
but  not comprifed  whhin  the  ftatute,  yet  it  is  not  now  felony;  there-  . 
fore  the  rule  taken  3  H.  7.  10.  that  thofe  treafons  at  common  law, 
which  are  not  within  the  declaration  of  25  £.  3.  yet  remain  felony, 
is  not  true,  as  might  be  made  appear  by  many  inftances. 

And  upon  the  fame  acqount  it  feems,  that  altho,  by  FUtq  and  Brit* 
iotti  if  a  man  find  cafually  the  great  feal,  and  feal  a  fisrged  charter, 
this  was  treafon  at  common  law ;  yet  it  is  neither  fi:Iony  nor  treafon 
at  this  day,  for  here  is  no  counterfeiting  of  the  great  feal»  it  is  thero* 
fore  only  a  great  mifdemeanor,  Co,  P.  C.p.  16. 
*  And  altho  it  ieems,  by  the  old  books  above  c|ted,  that  counterieit- 
ing  of  the  judicial  leal  of  the  king  u&d  for  writs  was  then  treafon,  yet 
very  lately  in  die  king's  bench  it  was  ruled  to  be  no  felony  at  this  day, 
but  only  a  great  mifdemeanor  punifhable  by  fine  and  imprifonment,  or 
by  ftanding  in  the  pillory,  or  both,  fo  that  the  book  of  9  if*  7.  tsnot 
in  all  points  agreeable  to  law,  for  many  things  were  treafon  before  25 
B*  3.  which  are  thereby  declared  not  to  be  treafon,  and  yet  remain 

nor 
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not  fdony  at  this  day  ;•  and'the  like  for  counterfeiting  die  feal  of  a 
ftatute  merchant. 

If  a  man  grave  die  fculpture  of  the  great  feal  without  vnmnM  from 
die  king,  but  never  ufe  it  or  apply  tt  to  feal  any  diing,  diis  feems  to 
be  no  counterfeiting  pf .  the  great  feal,  tho  it  be  widi  defign  and  pre^ 
paratory  to  fuch  an  attempt ;  for  tho  in  (ruth  die  inftnimeiit  itfelf  ba 
the  feal,  as  appears  by  the  ufual  expreffion^i7/o  me$Jlgillat\  and  by 
die  fl-equent  proclamations  deJ!gillo  amijjif  when  either  the  king  or  a 
fubjcfk  loft  his  feal  caibally,  yet  it  feems  not  a  feal  within  diis  ftatutt 
till  an  impreffion  made  in  wax  in  teftimony  of  fome  wridng,  V  q  ^ 
.no  more  than  the  forging  of  a  ftamp  for  money  is  a  cponter-  ^  -  ^ 
feiting  of  money,  tfhiefs  it  be  ufed^  tho  in  both  cafes  it  is  a  great  mif- 
diemeanor  and  a  great  evidence  to  prove  the  ofienfe  committed,  if  any 
pdier  ftircumftances  concur  to  prove  it  done. 

Af.  16  Jac*  B.  R.  One  counterfeited  the  draught  of  a  patent  to 
himfelf  and  others  to  compound  with  alehoufe-keepers  and  ufurers 
touching  their  ofienfes,  and  counterfeited  the  privy  iignet  to  warrant 
die  pafEng  of  the  other  commii&on  fo  by  him  drawn,  and  coUeAed 
divers  fums  of  money  thereby,  and  ibr  counterfeiting  the  privy  fignet 
he  was  indi  Aed  of  high  treafon  upon  the  ftatute  of  1  Mien:*    It  was 

,  refolved,  1.  That  the  counterfeiting  of  the  great  feal,  privy  feal,  fign 
manual,  or  privy  fignet  is  at  this  day  high  treafon.  2.  That  the  ad^ 
ding  of  the  ci'own  in  the  counterfeit  fignet,  whicl^  was  not  hi  die  tme, 

'  and  the  omiffion  of  fome  words  in  the  infcription,  which  were  in  the 
true  fignet,  and  the  inferting  other  words,  which  were  not  in  the  true, 
(which  was  done  purpofely,  that  diere  might  be  a  difierenoe  betweeo 
die  true  fignet  and  the  counterfeit)  alters  not  die  cafe,  but  it  b  high 
treafon,  for  the  fixing  of  the  counterfeit  fignet,  and  thereby  obtaja*  • 
ingthe  great  feal  to  his  feigned  patent,  and  thereby  publifhing  it  to  be 
true,  and  colIeAing  fums  of  mon^y  by  it  m^ke  it  treafon ;  the  ofiender 
had  judgment  to  be  drawn,  hanged  and  quartered  fcj» 

So  diat  it  fliould  feem,  that  tho  there  might  be  fo  great  a  difparity 
between  the  triSe  and  counterfeit  fignet,  that  the  bare  aflucing  of  fuch' 
a  feal  might  not  be  a  counterfddng  widiin  the  ftatute ;  yerif  kweie 
to  like,  diat  it  deceived  die  officers  of  the  great  feal,  and  was  ufed  to 
that  puipofe,  and  attained  its  efitA,  viz.  the  affixing  of  die  great  feal 
Id  the  forged  commiffion,  at  was  a  fuflkient  couoterfeitang  to  brii^ 
him  witbinthis  law  of  1  Mar. 

fv^  TbU  ais  is  fcpoiud  ia  a  iUI^  X^  JO.  by  te  a«B(S  of  iWJi)Ks 
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The  like  mutatis  mutandis  may  be  applied  tothe  great  or  privy  feat. 
,  P  Q-  -  If  a  man  counterfeit  the  ftamp  of  the  great  feal,  and  deliver 
^  ^-'  it  to  B.  to  ufe,  B.  being  ignorant  titat  it  is  a  counterfeit  ftamp, 
but  thinking  it  true,  (eals  a  writ  or  commiflion,  this  feems  not  to  be 
treafon  in  B.  becaufe  he  did  it  not  prwditorih^  but  it  feems  to  be  treafon 
in  die  deliverer,  if  he  delivered  it  to  that  purpofe,  foe  he  did  ixprfidi* 
torii^  but  the  other  not. 

UL  I  come  in  die  lad  place  to  coniider  the  judgment  in  the  cafe  of 
counterfeiting  of  the  feal,  whether  it  be  only  to  be  drawn  and  hanged^ 
as  in  the  cafe  of  counterfeiting  money,  or  to  be  drawn,  hanged,  be« 
headed,  btc.  as  in  the  cafe  of  compaffing  the  king's  death,  levying  of 
war,  or  adhering  to  the  king's  enemies*         • 

It  feems  that  at  the  common  law  this  offenfe  was  Telony  or  treafon 
at  the  king's  ele&ion ;  if  the  indi^iment  ran  osAyfelonich  it  was  only 
felony,*  if  pr^itori^  it  was  treafon  (p). 

But  altho  it  were  proditori^  and  fo  applied  to  treafon,*  it  was  not  a 
treafon  of  fo  deep  a  die,  as  that  of  compaffing  the  king's  death,  adhering 
to  the  king's  enemies,  or  levying  war,  which  ftrikes  at  the  head,  and 
.therefore  in  compartfon  t)iereof  it  was  a  kind  of  petit  treafon. 

Clauf.  6  Johan.  M.  1 2.  dorf.  "  Scias  quod  dedimus  jida  de  E^fU 
**  derico  nollro  pro  fervito  fuo  omnia  terras,  tcnementa  &  jura,  quae 
^  fuerunt  fVilUelm  de  Strubbjy  cujus  terrae  &  tenementa  funt*  ef- 

chaeta  nofira  {ver  feloni^m*   quam  fecit  de  felfificatione  figilli 

noftri."  £/  nota  the  king  had  the  efcheat,  yet  the  oftnfe  was  ftyled 
felony. 

At  the  parliament  18  E.  I.  Co.  P.  C.  p.  16.  Qlergy  was  allowed  to 

9LWaiXkCQnvi&profalJificationefigilliregis\  deliberaiur  ordinario  (q)^ 

T  tfk'\  ^^^^^^^^A  ^ft  (^niitienda  eji  purgati$ ;  and  yet  in  thefe 

L       •*  greater  cafes  of  treafon  of  levying  war  or  compaffing  the 

king's  death  clergy  was  not  allowed  at  common  law.  7.  21  jE.  3.  B» 

R.  Ret0  23*  Jie^f  (rj. 

•  •  • 

S'  fp)  C«.  p.  C,p»  i$*  to  his  ordinary,  tanfu^m  deruus  t9MW0mi^ 

'  tq)  Chit  it  conftrmed  by  IfhUif  BurtonH  from  hence  it  ap|^n  that  at  eommoo  law 

lie,  ^P.   i8  E,   %,  B,R>   Rot.  z|.  Reie  clergy  was  allowed  in  cafet  of  ticafoB, 

0mtb*J    y^   together   with    Richard  di  where  it  was  nofr  tminediatdy  againft  th* 

Bmrm  was  mdioed  ^od  mtfulttr  ^  Jcdi^  king's  perfon. 

ii»fe  C9ntrafeeitJigiUum  d*  mttalh  ai  mUum  (r)  That  cafe  was  thus,  ^tur  di  Tb§rp$ 

m^gni  /igwi  regis,  dt  f»f  ^idtm  //t&  c4m»  Una  of  Jtbm  d»  Thtrf§  waa  indiAed,  and  Um 

irajado  dive'n'a  Srevia  fitamp/mrima  ctrnfigna-  ter%ifarcu  outlawed  ohim  iS  JF.  t,prc  dintrju 

wJir:  he  pleads  #ar«/r/rff(iri  <yf,  the  jury  find  fthniis  ^  Jc^tiwaibm%%  ^liz*  going  to  UoIb 

liim  guiuy  dc  fihium  hfjeditum*  pracai£iii  ti  Tmrm—tb  and  Gorl^^n  turn  trikm  vexUlii  exm 

imfffiui  and  bt  wu  lactieupoa  delivered  ttnjis  U  m%dum  gutttstt  btaikMg  opea 

hgafes 
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M.  1  £.  3.  Charter  dt  Pardon  13  (f).  A  man  arraigned  for  counter- 
feiting  the  king's  feal  pleaded  a  charter  of  pardon  of  all  felonies,  and  it 
was  allowed  ;  yet  there  it  is  agreed,  that  the  judgment  for  fuch  an  of- 
fenfe  is,  that  he  (ball  be  drawn  and  hanged,  but  fuch  a  pardon  will  nol 
ierve  in  fnch  a  cafe  fince  the  ftatute  of  25  E,  3. 

Trin.  \0  E.  Z  Rot.  132.  B.  R.  Bucks.  "  Robertus  Legal  iij$^ 
**  hannes  Salecok  per  ballivos  coram  rege  dn£li  ad  refpondendum  do* 
**  raino  regida  hoc,  quod  ipfi  cum  aliis  ignotis  in  pleno  mercato  villae 
'*  de  Olneycy  cum  quadam  fal(a  commiffione  &  fidbi  cum  quodam 
*'  figillo  regis  controfadlo  fignata,  quam  ballivi  in  cifria  regis  hie  por« 
**  rexerunt,  afierentes,  illam  fuper  eos  inveniri  die,  quo  aitachiati  fu^* 
**  enmt,  &  dicentes,  qu^  virtute  illius  commiffionis  prifas  fecerunt 
«  ad  opus  domini  regis,  ufque  ad  fummam  fexaginta  beftiarum,  de 
**  quibus  quatuor  bediae  inventae  fuerunt  in  eorum  pofleffione  &  cum 
"  CIS  hip  dujftae ;  they  both  plead  not  guilty ;  the  jury  find  Jokn  Salt- 
^  cok  guilty  de  falfitatibus  &  feloniis  prsedi(^is,  judgment  given  a^punft 
^  him  pro  falfitate  figilli  regis  &  commiffione  praedidis  quod  dctra- 
'*  batig'Sf  pro  fiirtivaabdudlionepraedi^nim  beftiarum  fufpendatur.'*  ' 

Nota^  an  arraignment  of  treafon  withoutJndi£tment  upon  r   q   -« ' 
the  mainouer  (t)  found  upon  them :  vid^  P.  21  £.  3,  B.R.^     'J  ' 
Rot.  46.  Mdd*  Rex. 

According  to  the  old  books  abore-mentioned,  FletOf  f^c.  ubifupra^ 
diflraht  debet  V  fufpendi ;  and  fo  it  waabpra£lifed^n  the  cafe  of  2  H. 
4.  above-mentioned,  where  the  judgment  is  only  dijhahi  l£  fufpencB. 

And  it  may  be  reafonably  argued,  that  as  in  the  cafe  of  counterfeit- 
ing the  king's  coin,  which  was  a  treafon  at  common  law,  tbo  it  be  fo 
declared  by  the  ftatute  of  l25  E.  3.  yet  the  judgment,  that  was  at  com- 
mon law,  which  was  only  to  be  drawn  and  hanged,  is  not  altered, by 
that  ftatute.  A/.  10  Car.  B.  R.  li/forgan^s  cafe  (u) :  fo  in  cafe  of 
counterfeiting  the  £^1 ;  but  at  this  day  the  law  is  generally  held,  that 

houfet   there,    felonioufly   taking    tway  •<  fpond^tt  are.    Et  iofpeau  india>xneiiitt 

goodt  there,    ^€.    nd    alfo    fire  (hips,  **  prvdidti,  Seetiara  record o  &  procefTd 

<•  Qu«  pr«pirat«  erant  de  vi&uali^ut  &  *"  utlagar'^praedifi«  manifeibe  comp«rtura 

**  aliia  necetfartis  eundt  cum  domino  rege  **  eft  in  etfdeoi,  quod  utlagar*  praKlida  fu« 

"  in  guerra  fua,  &c.  Afterwards  coTan  **  pcrarticulo/A(frfMn«pfomulgatur,ia^ttO 

**  rege  quaelituin  eft  a  praefato  Tetro^  fi  quid  "  cafu  praedidui  Pdrus  privilegio  clchcali 

*•  pro   fe  habeat  vcl  dic^c  ^ctat,  quare  ad  •**  gaudere*  non  poteft  fecundum  legem  II 

«'  executinoem  judicit  de  eo  fuper  utlaga*  **  cofkfuecudincm  regnt,  &c.*    Ideo  idem 

•*  ria  prsdifU  procedi  non  debeat,  £c*  <•  Prfmi  diftrahatur  ft  fufpcodatur,  ftc** 

«*  Q^i  dicu,quod  cleticui  eftSc  merabma  (J)  i  £.  3.  23.  ^. 

*«  facrae  cccleto,  dec.  £t  qucfitum  eft  fae-  (t)  See  fortbii  kind  of  arraigimaeot,  % 

9*  pius  ab  eo,  (i  quid  altud  velic  dicerc  pro  H.  4.  43.  h.  S,  P.  C.  148.  <•  a,  C4*  Ifi0k^ 

**  rcfponfioneanrctardationem  judicii^dcc.  188. 

^  l^ui  dicit,  w  piittSi  k  aUul  aiiud  re-  C^J  Cfo,  Csr,  383* 
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for  comoterfeiring  of  die  great  or  privy  leal,  or  (^  the  privy  ugnet  or 
fignamnuaU  the  judgment  is  to  be  hanged,  beheaded  and  quartered,  aa 
•  in  other  high  treafoiis,  and'fo  was  the  judgment  in  the  cafe  of  1 6  yae% 
*  a3x>ve-meotioneii ;  and  it  is  fafeft  to  follow  the  modem  litadice,  in 
judgments  of  high  treafon,  tho  I  think  it  no  error,  if  the  judgment  be. . 
Q€\f  quid  £/lrakantr  H  fufpendoHir^  according  to  the  antient  preco- 
dents,  becaufe  die  judgment  is  ftiU  capital,-  and  tho  it  be  leis/than  the 
hij^ieft  jo^ment  in  treafon,  yet  it  is  ftill  included  in  it.    ,     . 

t  Htwk.  ?•  C«  4i«    4  BUck.  Cora*  e.  vi.  p.  %i^  Kelyng  8o.  Coke*!  Entricft  360.  b« 

•  fce  •  pfeocdmt  theie* 


(i8»]  '     CHAP.  XVil. 

CMceriing  high  ireajin  in  counterfeiting  the  king's  coin,  anJ  in  thi 
firft^laci  UucUng  the  hlftory  of  the  coin  and  coinage  ej^  England* 

THE  Intimation  of  money  and  the  giving  it  its  denominated  va« 
lue  is  jiiftly  reckcxied  inter  jura  majeftatisf  and  in  England  ix  is 
one  fpecial  part  of  the  king's  prerogative* 

Before  I  enter  into  the  particulal)  concerning  money  I  will  give  a 
hiftory  or  narrative  of  the  various  ftates  and  conditions  and  changes 
of  money  indie  ftveral  agespf  dits  kingdom,  and  then  Ihall  defceod 
to  fome  more  particular  obfervatioQS/  which  will  be  ufefol  in  this 
Imfinefs.  . 

' .  Money  is  the  common  meafuie  of  all  commerce  almoft  throu|^  the 
world ;  it  coniifts  principally  of  three  parte ;  1  •  The  material,  whereof 
k  is  made.  8*  The  denomination  or  cxtrinfic  value^  3.  The  impref- 
fionor  ftamp*  * 

•  L  The  nftterial  in  England  .is  either  pure  fiher,  or  pure  goU» 
wberepf  poffiMy  feme  money  was  antiently  made  &ere  in  England^  or 
dfe  filVer  or  gold. mixed* with  an  aUay,  which  veal  ufually  and  il 
hitherto  a  fmall]^roportion  of  copper*    •  *  * 

.  The  ftandard  of  the  money  of  Emgland^  dutt  lyitfa  for  niany  agei 
obtained^  is  that,  which  is  c»mm6cd|r  called  &irik«^/^tf^  gold  or  Sccr^ 


! 


f4i)Sonm  inm^ottHtdt  wotd  to  cone  tomtMmlfh wotflmisi, whofaithc icjpdf 

from  the  townofSttrHi^  10 SmUrndt^ham  King y$kB  wtretevtttd  oter <o  tcdtioe  tbs 

ihay  pneccii4  the  pntdl  money  trie  for-  nooey  lb  its  proper  fioeadti  the  pcepkdl 

msrly  msdei  othert  thst  it  ii  derived  from  Ihtt  coootty  npig  fOlViUy  olkd  iJjPi^ 

the  SMxm  woid  SUtrt^  which  fignifiet  mlo  9mH  « 

•r  flaoditd  t  othcts  ihit^t  was  tilmirom ' 

§t^ 
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S^g  GhfCTf  for  dio  the  denomination  of  Sterling  was  at  firft  applied  to 
die  coin  of  (ilver  and  to  that  coin,  which  was  the  penny  com-  J  ^  - 
inonly  called  SterGnguSf  jft  nfe  hath  madt  it  applicable  not  ^     ^^^ 
only  to  air  kind  of  Englsji  coin  of  fiiver,  but  alio  to  coin  of  goldi  and 
4his  is  called  the  ftandard  of  coin. 

Bnt  bc|b];p  this  can  be  well  nndcKlood,  we  muft  make  fonfe  digtef- 
liontoodiing  tht  meafores  applicable  to  thefe  materials. 

lo  filver  the  meafare  or  weights  applicable  thereunto  are  princi* 
paDy  thefe :  , 

I .  The  pound,  which  being  not  averdupoh^  but  •/rsjr  weight  con* 
fiAs  of  twelve  ounces.    * 

S.  Tlie  ounce  confiding  of  twenty  ^nny  weight. 

9.  The  penny  or  Sterling  confifting  of  thirty-two' gnuns  of  wheat 
taken  out  of  the  middle  of  the  ear. 

Thik  is  the.old  ttmp^fiti^^  mmfwrarmm  fetded  in  the  time  of  Jf  1.  (h) 

vrz..  qiMi  dmarius  Anglise,  qni  Jmcmhtatur  Sterlingus  vBtundus^  Jin$ 

tbmfura  fonderabit  triginta  du^  grana  frmmnti  meS^  Jpic^^  id  viginti 

dauniifaciunt  uncium^  f^  dmedeeim  unM  facitmt  Ehram,  H  oiio  libra 

faimnt  gallgnem^  &  o^o  gallants  buffilum  (c)* 

And  it  is  to  be  remembered,  tb^t  at  that  time  a  penny  did  really 
weigh  the  twentiedi  part  of,  an  ounce  of  (ilrer,  and  twenly  pennies 
did  really  weigh  an  ounce  of  filver,  and  two  hundred  and  fofty  pence 
did  really  amount  to  a  pound  weight  troy,  and  \o  twenty  ibillingSy 
which  made  a' pound  of  filver  coin.  .  *      * 

And  altho  at  this  thne  the  coin  is  raifed,  and'dierefprs  vtfries  front.    -^^   ^  * 
what  it  was  at  that  time,  yet  to  this  day  fwenty  Ihillings  in  filver  is  ^>  '• '-  n; 
idled  a  pound,  and  the  meafure  of  an  ouirfe  is  by  t^^c^ity penny    (/''.' 
»    wei^ts  according  to  the  old  proportion ;  4)ut  indeed  *the  grain  il  ..-**"*.; 
dianged  (*),  for  whereas  thirty  [two]  j;rain8  of.  con)  th^  made  an 
Ounce  [a  penny  v<iight]t  yct'becaufethe^vei^tj^^pom  ^  hot  alwa^a 
uinfi3nn,  and  the  number  of  thirty  [two] '^asynoi  t^ 'fpady.*       .. 
and  eafy  for  conqputation ;  the  pengy  'weight  is  now  dfvided  **  ^^^ 
nto  twenty-fixir  equal  parts,*  which  are^qommonly  rbt^  bufinefr  ol 
die  mint  called  grains. 


••  •■ ' 


•  »  *.  • 


An  oia  iciecr  0OOR  01  uiv  bddcjt  or.:  ^  laininn  wia  inrc*  pence*   ibcq   vwm 

Uma^btuy  teyt  the  aftir  %via  •chut  aoce  ^'R^M$  hiftory  f^^f^  ^4^  i« 

in  t  £•  !•  by  Gewrp  Rteklty  *thcn  fej  IT^ibtate  31 2. 1.  a  Ct.  Js/ffir. 

of  LeaMa  and  hiafter  of  the  mint  (  (*)  tlicre  bcmg,  at  I  tpprehead,  tW 


{kj  An  old  Iciger  book  of  tht  abbey  of:  ty  fhiNihgi  and  thret  peace*  A*  Timtstt 

fmmadjhity  teyt  theaftir  %vaa  •thue  aoce  do'Ktf^ii '  "^ 
in  t  £•  i< 
■nyor  of  Lemdw  _ 

•nd  tn  the  iS  £.  i.  an  indented*  Iri^-piece  three  miftaket  in  this  para|[ripky  I  %iras  not 

ot  tlie  goodiaeii  olhild  Sarlim^  wpt  lod^d  tviUing  to  vary  from  me  Migtnal  MS,  bnt 

in  the  excheouer,  and  every  oound  wei|;ht  jiave  infcited  10  bnckett  WMI 1  thiak  wea 

tioy  of  (ach  tuvcr  wu  to  be  dma  at  twea-  intended* 

M3  .ftit 
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But  touching  the  meafure  of  gold,  there  is  fome  difference  in  rela-^ 
tlon  to' com  from  that  of  (ilver,  for  we  are  told  by  the  liber  ruber  fcac^ 
earii  in  that  large  tmSt  coilceming  money^  that  the  pound  of  gold 

.  confifts  of  twenty-foUr  carets,  every  caret  weighing  half  an  ounce  of 
filver,  and  every  caret  conCfting  of  four  grains ;  and  confequently 
every  grain  of  gold  would  weigh  (ixty  of  thofe  grains,  w}ii(^  we  call 
grains  of  Clver,  viz.  the  artificial  grains,  whereof  twenty-four  madd 
the  penny  weight  fJJ, 

Now  the  Sterling  ftandard  was  ant^ently,  as  it  feems,  fomewhat 
difBetient  from  cht  ftandard  as  it  is  at  this  day,  and  for  fome  hundred 
of  years  before ;  for  from  the  46th  year  of  Edward  III.  and  for  fome 
time  before  until  this  day  the  ftandard  of  Steniing  filver  hath  been  and 
is  th^,  viz.  every  pound  of  Sterling  filver  hath  eleven  ounces  two- 
penny weight  of  fine  filver,  and  eighteen  penny  weight  of  cof^rt 
which  makes  th^  allay  of  Sterling;  but  becaufe  there. cannot  be  fo 

,  exad  an  obfervation  of  the  proportion,  a  half-penny  weight  of  cop« 
per  over  or  under  is  allowed  for  the  remedy,  which  is  the  caufe  that 
Sir  John  Davis  in  the  cafe  of  mixt  monies, /o/.  24.  b,  faith,  tliat  eigh- 
teen (hillings  and  five  pence,  halfpenny  argenti  puriffimi  continentwrin 
fud/ibet  librdt^  &  qualilfet  libra  de  Sterlipg  money  avoit  ISd.  ob.  de  aU 
lay  de  copef^  l^  nient  pluis. 

But*  before  that  time  it  appears  by  the  red  book  in  the  exchequer* 
(which  was  written  before  4i  £.  3.  and  after  23  £.  3«)  the  ftandard 
of  Sterling  filver  confifted  of  eleven  oUn(:6s  four  p^nny  weight  of  fine 
filver^  and  fiyteeri  peiiny  weight  of  coppei',  fo  that  then  the  (landard 

•  waK  purer;  and  poffibly  by  what  follows  it  may  appear,  that  in  the 

.    time  of  'i7^«fy  II.  the  ft&iidard  was  purer  than  that,  for  Aen  there  was- 

allowed  only  twelve-pence  upon  the  pound  of  filver  dealbare  firmam 

(e)^  whicb  poffibly  plight  be  to  reducerit  to  fine  filver,  but  thjs  is  oIh 

ihire;  de  horpofted^       •        -     . 

P  -|  •  The  ftandard  of  Sterling  gold  in  the  latter  end  of  E.  S,(/J 
*•  "  •*  was,  that  abound,  of  SteHing  gold  confifted"  of 'twenty-three 
carets,  three  grains.anda.>halfof  puregoid,  and  a  half  gram  of  allay 
of  copper,,  and  thus  I  think  it  contiitue^*  to  this  djiy ;  and  by  this  we 
may  underftand  the  ftatute  pf  WE?  4.  cap.  1.  an^  4  Hi.  cap.  2.  by 
the  former  it  is  provided,  that  no  goldfmith  fell  any  gold  under  the 

(dj  If  I  c»ret^^gnin»a(ouocesB%io         ft  J  M^.-Pmrit  j^j* 
penny  weight,  then  ^  caret«9i  graiassi^         C/)  Sec  TiadaWi  liOte«OD  R0pia^$  htAoiy 
peaa/  wcight^Q  graistf  oC  iUyor^  ^  fuk  Jmt  £d,$4 

fineneiii 
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finenefi  of  eighteen  carets,  nor  (ilver  under  the  allay  of  SfirCng ;  by. 
die  latter,  that  all  filver,  diat  (hall  be  fined  or  parted,  be  made  fo  fine», 
that  it<may  bear  twelve  penny  weight  ofaljay  in  a  pound  weight,  axKl; 
yet  be  fo  good  or  better  tHan  Sterling. 

And  this  is  die  dignity  of  the  coin  of  England^  that  it  hadi  been 
generally  of  the  allay  of  Steriingy  (e^tcept  fome  imali  interruptions^ 
whereof  hereafter)  and  according  to  diis  it  was  enabled  25  £.3*  capA3» 
diat  the  money  of  gold  or  filver,  which  now  runneth,  (hall  not  be 
impaired  in  weight  or  allay,  but  as  ibon  as  a  good  way  may  be  foond^ 
die  fame  be  put  into  die  antient  ftate,  as  in  the  Stirling  made  upon  the 
pctkion  of  the  commooSf  Roi^  Par.  25  E.  3.  «.  32. 

11.  As  to  the  fecond  eflendal  of  coin  it  is  the  denominated  or  extrinr 
fie  value,  which  is  and  of  right  ought  to  be  given  by  the  king,  as  his 
nn^ueftioiKible  prerogative  fg)f  and  that  is  feen  in  tbefe  particulars.  . 

1.  In  the  fitft  inftitution  of  any  coin  within  this  kingdom  he,  and 
he  alone  fets  the  weight,  the  allay,  the  denominated  value  of  all  coin ; 
this  is  done  commonly  by  indenture  between  the  king  and  the  mafter 
of  die  mint ;  ib  quo  poftea* 

And  tho  by  fpecial  charter  or  ofage  divers  prelates  and  monaT* 
teries  in  England  had  a  certain  number  of  (lamps  for  the  coinage  of 
money,  as  the  abbot  of  St.  Edmundjhury^  Qlamf,  32  H.  :5.  in.  15.  iwrf* 
'die  archbidiop  of  York^  Clauf,  5.  E,  ^.pari.  l.m.  19.  and  likewife 
die  arehbilhop  of  Canterbury^  the  bifliop  of  Durham,  the  bifliop  of 
Chiektfttr^  Istc.  de  quiius  vide,  ftatute  14  &  1 5  i7. 8.  cap.  12.  yet  diey 
had  only  the  profit  of  the  coinage,  and  the  refidence  of  fome  coiners 
at  dieir  cities,  but  they  had  not  the  power  of  infiituting  either  the  al- 
lay, the  denomination,  or  the  ftamp ;  the  fiamps  were  ufually  ^        -. 
fent  them  by  the  treafurer  and  barons  of  the  exchequer  by  the  *•  ^  •* 
king's  command  under  his  great  feistX  and  the  mailers  or  chief  officers 
imployed  therein  were  fworn  to  the  king  for  the  juft  execudon  of 
their  places.  Clauf .  5  E.  5. part.  l.m.  10.  {^19. 

But'tfaofe  mints  have  been  long  difufed,  tho  jt  (hould  feem  by  the 
ibtuteof  14  H.  8.  cap.  12.  above-mentioned,  that  the'feveral  ilatutes 
made  againft  exchange  ofmoney,  other  than  at  the  king's  exchanges, 
were  not  intended  to  prejudice  tbefe  particular  franchifes  of  coinage. 

2»  He  may  by  his  proclamation  legitimate  foreign  coin,  and  make 
it  current  money  of  this  kingdom  according  to  the  value  impofed  by 
filch  proclamation ;  but  the  counterfeiting  of  fuch  money  was  not 

(i:)  ?/0.CMk 316ft 
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tteafofi,  tin  the  ftaCute  of  1  Mctr.  cap.  6%  made  it  fo,  nor  the  cEpping^ 
wtihing,  impairiog  thereof  was  not  treafon  till  S  Eliz.  cap.  1 1.  a6d 
19  Elifi,  cap.  1.  but  all  thefe  ftatutes  allow  the  power  of  kgitisiatioii 
thereof  to  the  king  by  proclamation  (h). 

S*  He  may  inhanie  die  external  denomination  of  any  coin  alreaify 
tftaUiflied  by  his  proclamationy  and  thus  it  hatli  been  gra^ally  dont 
tlmoft  in  aD  ages»  as  will  appear  by  what  follows  in  this  cippter ;  this 
k  fometimes  called  imbaiing  of  coin  and  fonetimes  inhaniing  it ;  an^ 
kh  both}  it  is  an  inhanfing  of  coin  in  refpcA  of  the  intrinik  value  or 
denominadon,  but  an  imbafing  in  regard  of  the  extrinfic  value ;  as  for 
infiance,  when  in  the  time  of  £.  4.  a  noble  wis  raifed  lo  a  higher  ratti 
by  twenty  pence ;  vide  9  E.  4*  49. 

•  4.  He  may  by  bis  prerogative  imbafe.the  fpecies  or  material  of  the 
coin,  and  yet  keep  k  up  in  the  fame  denominated  or  extrinfic  value  aa 
before,  namely  to  mix  the  ^)ecie8  of  money  i^idi  an  aliay  below  ibm 
ftandard  of  Sterling ;  this  is  the  cafe  of  mixt  monies  in  Sir  John  D.m* 
vish  reports,  where  the  cafe  was  this. 
-  .  jfprilf  43  Eliz.  Brett  bought  wares  qf  one  GiUcrt  a  mer* 
**  ^. -^  chant  in  London^  and  became  bound  to  him  in  200/.  condi«r 
tioned  for  the  payment  of  one  hundred  pound  Sterling  current  and 
lawful  mohey  ofEnglandm  September  following  at  Dublin  in  Ireland:  * 
24  May^  43  Eli%,  the  queen  lent  into  Ireland  certain  mixt  money  from  • 
die  tower  of  Linden  with  the  ufnal  ftamp  and  infcription*  and  doclare4 
by  her  proclamation^  that  it  ihould  be  lawful  and  current'  money  of 
Ireland^  viz.  a  {hilling  for  a  ihilling,  and  iix-penct  for  ilx«pence»  aoil 
that  accordingly  it  Ihould  pals  inpayment,  and  none  to  refufe,aai 
declared  that  from  the  10th  of  July  next  aU  other  money  iboulJ  be 
decried  and  efteemed  only  as  bullion  and  hot  current  money.  Upon 
the  day  of  payment  Brett  tendered,  the  100/.  in  this  mixt  money » and, 
refolvcd  upon  great  confideration,  that  this  tender  was  good»-th$  place 
of  payment  being  in  Ireland^  and  the  day  of  payment  happening  after 
die  proclamation  made ;  that  altho  this  were  not  in  truth  Sterlings  but 
of  a  baferallayj  nor  a  money  cuiTent  in«£/f;/aif^by  the  proclamatioog 
yet  the  payment  being  to  foe  made  in  Ireland^  it  wai,  '^  to  ibat  piuw 
|x>fe,  current  money  of  England ;  but  if  the  day  ba4  been  paffed  be*  ' 


(A )  See  aUb  S  C^  o  ^.  3  cap.  %%.  and  7 
Ann,  cMp.  1$.  whereby  it  it  high  tremfoa 
knowingly  to  iii&ke«  mend*  buy,  fell,  or 
have  in  poflelfioa  any  mould  or  preft  for 
eoiaiflff  or  te  convey  fuch  inftiomcnu  out 


of  the  king's  mint,  or  mark  on  the  edges* 
any  coin  atmutt  or  to  counterfeii,  or  co* 
lour  or  gild  any  coin  refemUing  th^  <«r» 
rtni  coin  of  the  kingdom*    Am  ice  15 
Gto.  %,  ch«  a8. 


-     HISTORIA  PIACITORUM  CORONJS.     19J 

fere  the  prodamitiofi,  flieo  he  muft  hsre  anfweied  die  falue,  at  ic 
win  vfhax  payraeot  wss  to  hive  been  mtde.  Sir  J$im  Davis's  reporttp 
ca/e  de  mixMnifuys  ft  J. 

It  is  tmcy  diat  the  imbafing  of  money  in  point  of  allay  hath  not 
hccn  very  nibally  priAifed  in  EtiglanJf  and  it  would  be  a  difhononr 
Id  die  nation,  if  it  fliOBldt  neither  it  it  iafe  to  be  attempted  without 
parliamcnury  advice;  but  fiirely  if  we  refpe&  the  right  of  the  thingy 
kiii  within  the  king'a  power  to  do  it ;  for  dio  the  tkaXutc  of  25  E.  5$ 
eap.  13.  above*meatianed  be  agatnft  it»  yet  the  ftmtnte  doth  not  abfo- 
kitely  forbid  it ;  and  aldio  by  PvpangH  law  \0H.1.  all  the  prccedeni 
ftauites  in  EagUmd  are  of  foice  in  Irtland^  yet  that  refokidon  waa 
given  as  above. 

My  loid  C^ke  in  his  comment  of  JrtkiJi  fitftr  tartas^  cap.  70% 
feems  to  imply,  that  the  alteration  of  money  in  weight  or  afiay  may 
not  be,  without  a&  of  parliamem,  and  for  that  porpofe  cites  | 

the  Mirror  of  Juftices  (k)^  Ordeinjmu  fimtir^jdem  realms  ^  ^^^ 
mpnt  ^ktmgtrfa  mpney  m  'mpajre^  ne  4mindn'f  nr  autre  fmmyfmn^ 
fedtW9wd0  argmtjans  afftnt  de  temisfes  ewniies ;  and  the  zSt  of  S5 
E.  S.  €€f.  13*  the  fiatote  o!  9  H.  B./effl  2.  eap.  6.  that  all  roopey  of 
gold  and  fiiver  Aail  be  as  good  weight  and  allay  as  is  now  made  at  the 
Tewer:  the  parliament-roll  of  17  £•  3.  n,  15.  {ij  which  was  an  ac* 
'  oofd  in  paiUament  for  the  prdfent  amendment  and  increafe  of  coin  ete 
fajre'me  wufWf  da  icmi  Efterlingcs  en  £ngleterre  du  foys  tf  aliay  del 
emntlent  EHerlinges,  qe  averafen  cwrfi  im  Engleterre  emeer  Usgramtis 
tet  emnmsm  de  la  terrff  vdiich  (hoold  not  be  exported ;  andifthofeof 
Flamderi  would  make  money  of  as  good  an  allay  as  Efterlinges^  that  it 
flKwld  be  cwrent  between  merchant  and  merchant  here  and  odieri 
that  would  receive  it,  wUdk  wu  a  temporary  provifion  for  the  increafo 
of  money.  • 

All  that  a  man  can  conclude  upon  thefe  is,  diat  it  is  neither  fafe  nor 

•  •      •  , 

hodourable  for  tHe  king,  to  iinbafe  his  coin  below  Sterling  :  if  it  be  at 
any  timc^  done,  it  is  fit  to  be  done  by  aflent  of  parliament,  but  certainly 
all  diat  itconcbdes  is,  ibaX  fieri  mn  detrnt^  hoxfaSm  vaUu  and  this 

■ 

tfppeaia, 

1 .  By  that  refoludon  in  die  cafe  of  mixt  monies»  which,  tho  h 
*  were  but  by  way  of  advice  and  in  Ireland^  is  of  great  weight,  efpe* 
dally  if  we  confider  the  confonancy  diereof  to  die  pmfUce  in  heUaidt 


\ 


which 
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ivhich  tho  It  hath  the  fame  law  of  25  E*  3.  in  force  there,  yet  gene- 
raJly  their  coin  current  there  was  of  a  bafer  allay  than  Ster/ingy  evia 
before  the  proclamation  of  43  E/iz. 

2*  By  the  ufual  inhanGng  of  the  coin  in  point  of  vahie  and  deno* 
miuation  here,  which  tho  it  he  not  abfolutely  an  imhaiemcut  of  the 
coin  in  the  fpecieSf  yet  it  hath  very  near  the  fame  effrdi. 

2.  By  the  attempts  that  have  been  made  to  reftrain  the  change  of 
coin  without  confent  of  parliameot.  Among  thole  manv  proviilons 
by  the  lords  ordeinerB,  5  £.  2.  ».  SO.  that  fcaucb  abridged  the  kingV 
power,  this  was  one*  purao  qe  a  touts  les  foyi  qt  U  cht^nge  ic  monj  fe 
P  -  fait  in  ryalmef  tout  Uptople  tfi  graudmiut  grievex  im  moUs 
*"  '^^^  des  manners^  nous  ordeinams,  qe  quant  nujlier  ferra  l^  U  roye 
VoiU  exchange  fatrii  qll  la  face  par  common  councell  de  Jon  baronage  tif 
ofoenparlement^  .       , 

But  thefe  ordinances,  and  this  among  the  reft  was  repealed  in  parlia- 
ment £.  2.  and  never  revived  again. 

Rot.  Par.  ,20  ^.  3,  n.  IT*.  *"■  Item  qe  les  recevers  de$  ps^yments 
^'  noAre  feigneui  le  roy  receuent  de  people  en  cbefcun  place  auxi  bita 
*^  or  come  argent  al  prife  aflife  deHcom  le  people  eft  arte.de  eel  re* 
V  ceiver  pur  payment^  &  qe  la  change  de  mooy  de  or  ne  darge&r  o» 
**  fe  face  fans  a0en  de  parlement..  Ro'.  'Quant  aprimer  point  de  c'ar* 
^'  tide  foyt  tenus;  qu^ta  les  chatiges  fair  fait  Tanicle  monftrea.hoftre 

feigneur  le  roy,  &  as  grauiits  qe  font  pcirdeiTers  loi,  qils  eot  or« 

deignent  h^  dient  lour  volunte.'* 

King  Henry  VIII.  imbafcd  the  coin  of  this  kingdom  in  point  of  ai» 
lay>  and  fo  it  continued  during  the  reiidue  of  his  reign,  and  during  the 
reigns  of  Edward  VI.  and  queen  Marjy  in  fo  much  that  the  penny 
had  not  above. a  half-penny  of  intrinfic  value;  but  queen  JE/rz^^^A 
among  the  reft  of  her  excellent  methods  of  goverimientdid  by  Iktle 
and  little  redlify  this  deteftable  imbafement  pf  coin,  1.  By  prohibiting 
exportation,  and  melting  down  of  good  lilver.  2.  By  reducing  the. 
brafh  money  to  its  intriniic  value.  3.  By  making  a  good  allowance 
(CO  her  ovin  lofs)  pf  the  bafe  money  brought  ii^to  ih^  mint.  4.  By 
ftamping  of  new  money  of  juft  allay  of  Sterling:  Capid.  Eliz.  fuh 
anno  15  GO.  p.  48. 

Wliile  1  vkTote  this  a  proclamation  hatli  iiTued  dated  16  Aug.  1672. 
whereby  copper  coin  of  half-pence  and  farthings  near  the  intrinflc  va* 
lue  is  proclaimed  in  thefe  words  :  *'  V^e  do  by  this  our  royal  proda* 
^*  matiun  declare,  publifti  and  authorize  the  faid  half-pence  aiid  far* 
''  things  of  copper  fo  coined,  and  to  be  coined,  to  be  current  money. 
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"  and  that  the  fame  from  and  after  the  16th  oi  Aug.  ihall  pafs  and  be 
^  received  in  all  payments,  bargains  and  exchanges  to  be  made  be- 
<<  tween  bur  fttbje£b,  which  (hall  be  under  the  value  of  fix-pence» 
"  and  not  otherwife  nor  in  any  other  manner ;''  bow  far  thb  makes 
it  current  money,  v'ldehmus  infra. 

*  And  thus  far  touching  the  power  of  denomination,  or  fet- 
ting  the  extrinik  value  upon  coin ;  the  manner  how  this  is 
done  will  be  ihewn  hereafter. 

III.  The  third  effential  in  coin  is  the  fhimp  or  impre£Son,  for  tho 
it  may  be  poffible,  as  Mr.  St9W€  fay^  that  in  antient  rime  money 
paflcd  in  England  without  a  ftamp  or  impreffion,  yet  I  never  read  any 
foch  thing  fince  the  conqueft,  for  that,  which  is  firequently  called 
blank  money,  was  not  money  without  impreffion,  bpt  white  money  or 
pure  filver,  or  at  leaft  Sterling  (ilver  coined,  for  otherwife  it  had  not 
been  an  apt  meafure  for  commerce :  the  ftamps  or  imprcffions  of  cur- 
rent money  were  heretofore  delivered  to. the  mafter  of  the  mint  from 
the  exchequer,  but  of  later  times  they  are  delivered  by  the  fecretary 
Ibmetimes  with,  fometimes  without  the  indenture  of  coinage :  now 
touching  the  manner  of  the  legitimation  of  coin  in  England,  it  is 
ibmetimes  by  proclamation,  but  always  by  indenture  between  the  king 
and  the  mailer  of  the  mint. 

And  dierefore  where  Sir  JohnDavis  in  the  cafe  uUfupra  (m)  makes 
lh«fe  fix  things  as  eflentials  to  the  legitimation  of  coin,  1  /  Weight. 
fi.  Finenefs.  3.  Impreffion.  4.  Denomination.  5.  Authority  of  the 
prince.  6.  Proclanoation.  The  laft  is  not  always  neceflary  to  the  le« 
giqmation  of  coin,  for  there  is  fcarce  any  king's  reign,  but  that  there 
are  various  ftamps  or  impreffions  of  money,  which  were  never  pro- 
claimed, and  therefore  if  upon  an  indifkment  of  clipping  or  counter- 
feiting the  king's  coin  it  be  qneftioned,  whether  it  be  the  king's  ccMn 
er  no  upon  the  evidence,  ^here  is  not  a  neceffity  of  proof  thereof  by 
*a  proclamation,  bfit  it  is  a  meer  queftion  of  fa^,  which  muft  be  left 
upon  the  jury  by  circumftances  of  fadt  to  find,  whether  it  be  the  king's 
money ;  for  tho  there  might  be  poffibly  proclamation  of  fome  new 
coins  in  the  beginning  of  king's  reigns,  yet  it  would  be  impoffible 
to  prove  them  in  the  antient  coins  of  Edward  VI.  queen  Mary,  queea 
Elizabeth,  (ffc.  but  if  neceiTary  to  be  fuppofed,  they  may  be  prefumed, 
ejc  druturnitate  temporis ;  the  moft  therefore  that  can  be  expefted  is  to 
produce  the  officers  6f  the  mint  or  their  indenture  to  prove  a  p  .| 
coin  currenti  if  it  b^  not  otherwife  commonly  knowp%  ^  ^'^ 

But 
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But  proclamadoD  is  neceflary  ia  diefe  cafes  following, 
1.  A  proclamation  with  prodamationrwrit  under  the  great  feal  til 
neoeffarj  to  legitimate  and  make  current^  foreign  coin,  and  without 
tfae  pVocIamadon  it  is  neidier  current  coin  of  this  kingdom,  nor  is  the  *  *. 
counterfeiting,  clipping  or  dimini(hing  thereaf  treafon  within  the  fta« 
tute  of  1  Mgr.  or  5  or  18  Elm.  for  the  woifls  in  thefe  ftatutes  (and 
hy  fncIamaU9H  albwed  and  Juffertd  to  be  current  here)  refers  only  to 
foreign  coin,  not. to  the  coin. of  this  kingdom  ;  but  tho  it  be  not  pro- 
claimed, it  is  jnifprilion  of  treafon  to  counterfeit  it  by  the  ftatute  of 
l4Eii%.eap.  I. 

The  reafon  is  efpecially  becaufe  by  the  ftatute  of  11  R.  2.  ca^  1. 
no  foreign  coin  of  gold  or  filver  are  to  run  in  any  manner  of  pay* 
ment  within  this  realm,  but  are  to  *be  brought,  as  buUton  to  the  mint 
to  be  turned  into  Englijh  coin. 

.  2.  A  proclamation  under  the  great  feal  is  neceflary  to  legitimattt 
hafe  coin  or  mixt  below  the  ftandard  of  Ster&ng^  and  for  the  difpcof* 
iog  within  the  ftatute  of  25  £.  3*  cop.  13.  aud  4  H.  5*  cap.  6.  and 
^itb  application  to  that  cafe  the  opinion  of  Sir  Join  Davis*%  report 
touching  the  necefiity  of  a  proclamation  feems  to  be  good  in  law. 

3.  A  proclamation  under  the  great  feal  is  neceffioy,  when  any  ooia 
already  in  being  is  inhanfed  to  a  higher  denomination  or  cxtriafie 
value  ;  as  when  tlie  twenty  (hillings  piece  of  gold  was  raifed  to  tweiw 
ty-two  ihiUings,  becaufe  it  was  once  current  money  under  aaodmr 
denomination ;  thus  it  was  done  upon  the  inhaling  of  twenty  iiuU 
lings  and  ten  ihiUings  pieces  by  king  James. 

4.  A  proclamation  is  neceflary  when  any  money,  that  is  cuneflt. 
in  ufage  or  payment,  is  decried ;  thus  it  was  done  in  the  cafe  o£  43 
Elix.  for  the  Sterling  money  in  Ireland  before  mentioned  ^  and  thus 
it  was  done  by  the  Pollards  and  Crocards  tempore  E.  l./nj  Dy.  82* 
and  by  the  feveral  bafe  monies  mentioned  xnArticuli  de  manetat  namo* 

|.      ^-1  ly  *the  money  with  the  mitre  and  with  tBe  lyons,  which  it 
^   \  ^  feems  were  minted  in  England^  befides  the  other  foisigft 
money  therein  mentioned  foj. 

5.  Altho  in  the  cafe  of  money  newly  ctnned  by  die'king*s  audio* 
rity  in  England  a  proclamation  is  not  abfolutely  neceflary  to  the  kgi* 
timsuion  thereof  or  making  it  current,  yet  to  induce  a  contempt  upoa 
Ijoch  as  refufe  to  take  it  in  payment  fuch  proclamatioat  have/not 

fnj  Dmh  %i,k.  Set  the  note  in  Rt^*%     arfe  of  the  braid  pkeet  of  tweaty^ftve  ihiU 
hift.  fiihjim  Ed.  u  \mg%  mA  twcoty-Uine  fluUwii. 

f9)  And  that  it  Wta  titely  done  ia  the 


HISTORU  PLACITORUM  CORONA.      198 

altogether  unofual,  and  by  die  red  book  of  the  exchequer  feeiw 
ncccflary  for  that  purpofe ;  for  how  can  men  reafonably  know  at 
firfty  whether  this  be  the  king's  coin  without  fome  fuch  public  notifi« 
cation,  where  long  ofe  and  cuftom  hath  not  made  the  ftamp  or  coin 
fiuBiUarlj  known  to  thofe,  that  are  to  receive  it :  vide  proclamadpni 
for  money  newly  made  pi^^ncipally  upon  this  account,  Clmf,  18  £•  S* 
fart  1.  «.  28  tf  12.  dor/,  Clauf.  18  E.'S.fart  2.  m.  14.  dor/.  Clou/. 
IB  E.  S.pari  1.  HI.  23  f^  part  2.  m.  15.  dor/  Clauf  20  E.  $.fart  2* 
«.  20*  dorf*  and  25  £.  3.  m.  14.  dor/  But  yet  the  money  is  the  law* 
Inl  money  of  England^  and  he  diat  counterfeits  it  is  within  die  law 
of  25  E,  3.  for  treafon,  cho  there  be  no  fiich  proclamation :  vide  Li^r^ 
StjeAr.  Scaecariiy  foL  259*  **  Imprimb  oportet  ut  omnem  monetam 
*  pneoedat  confbuAiQ  allaii,  viz.  ponderifque  &  numeri  ipfius  mo- 
^  netae  diftinde  &  aptft  continens  moderamen,  deinde  inchoanda  eft 
^  &  perficieada  ex  edido  aut  licentia  prindpis  fpeciali,  &  publicandi 
'*  per  proclamationem  pneconis  ipfius  principis  publice,  ut  mos  ex« 
^  igit  faciendum,  &  tunc  ufui  apta  erit :  ita  ut  ex  tunc  non.fit  im- 
^  pune  a  quoquam  de  populo  recufanda.  Quicunque  autem  clam 
^  Tel  aperte  vel  palam  aUque  licentia  principis  cujufcunque  monetae 
^  contrafiiftioncm  attempt&fie  convidus  fueritt  *  oorporaliicr  pkfii 
«  folet." 

And  now  I  (hall  give  a  brief  hiftory  of  the  variation  of  the  coin  of 
EMgUmi. 

It  appears  by  all  the  antient  monuments,  that  I  have  (een^  that  the  ufe 
of  coin  or  money  was  antient  and  long  before  the  conqueft  (p). 
.  }x  is  true  diat  Gerva/im  TiUmrien/ii^  who  wrote  the  Uack  .        - 
book  of  the  exchequer  in  the  time  of  Henry  II.  commonly  I-  ^^^ 
called  magifter  tf  difcipuhUf  Lib.  I.  cap.  a  quibus  li  ad  quid  inftiittta 
ftdi  argoHfi  purgation  (ays,  that  in  the  times  of  king  fViUiam  I.  /F7/- 
liam  IL  and  Hemj  L  the  antient  £eirms  of  the  king's  demefnes  were 
nfwered  ia  cattle;  com,  and  other  provifions  in  fpecie,  becauie  it 
iaved  the  kisg  the  trouble  of  purveyors,  and  money  was  fcarce  among 
the  peo|de,  and  yet  the  refervations  of  their  rents  were  in  money,  vi%» 
(omBXKj  pounds  numerOf  or  fo  many  pounds  blanc  -,  de  quibus  infra* 

And  to  make  an  equation  between  the  provifions,  that  were  an- 
fwered  in  kind,  and  the  rents  diat  were  referved,  diere  were  ceitain 
aiesoK  ptiosa  agseed  lyxm  almoft  all  fuch  provifions,  as  for  wheat 

Xp)  Thpt  mamef  ytmt  cohiod  iieie  ia  the  coiiied  tny ;  in  Cftfar't  time  they  alied.oiil|r 
tfane  of  the  iSmvw  U  ittflktently  pUta,  ^ut  iroii-ringi.  or  piecci  o£  bnfi ;  CmJIermCmh 
Itiircfir  doabtfad  vtethcr  the^^riMiif  ever    deB.  G,  m.  5.  9.  ts« 

for 
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for  one  hundred  men  per  diem  twelve  ^ncfe,  for  a  fat  ox  twclr^ 
pence,  ^c.  which  it  feems  were  delivered  to  the  fheriff,  and  by  him 
anfwered^o  the  lung  in  money  or  kind,  as  it  was  agreed. 

But  thofc  farm  rents,  that  were  rcfervcd  out  of  the  cities,  boroughs, 
franchifes,  l^c  becaufe  they  had  not  provifions  in  kind  were  an* 
fwered  in  money  according  to  their  refervaiions. 

Id  the  time  of  Henry  I.  this  anfwering  of  farms  by  provifions  ceafed^ 
and  the  tenants  paid  their  money  according  to  the  letter  of  their  re- 
fervations  ;  the  king  was  weary  of  receiving,  and  the  fanners  weary 
of  paying  their  rents  in  victuals  and  provifions,  but  money  fiill  was  in 
vfe  as  the  common  inftrument  of  commerce  and  valuation. 

In  the  troublcfomc  time  of  king  Stephen  we  arc  told  by  Roger 
Hovedenfub  annd  1149.  Omnes  potentes  tarn  ^ijfopif  quam  comites  V 
iarones  fuam  faciehant  mwetam^  which  occafioned  a  great  confufion 
and  corruption  in  money  and  commerce  (q) :  Henry  11.  coming  to 
the  crown  reformed  this  vfurpation  and  abufe,  ncvam  fecit  monetopif 
quipfoU  aeeepta  erat  (sf  recepta  in  regno  (r) ;  and  thus  it  hath  hithefto 
P  -  obtained,  only  fome  particular  corporations  ecdefiafticaU  as 
^  ^  bifbops  and  abbots  had  fpecial  privileges  gtanted  to  them  to 
have  mints  (f)^  fome  one  ftamp,  fome  two,  fome  more,  wliich  yet 
wefe  fent  to  them  from  the  king's  exchequer,  and  their  officers  fworn 
to  the  king  to  deal  iaithfuNy  in  their  offices. 

Yet  after  this  king's  time,  efpccially  in  the  beginning  of  king  Jokrf% 
time^  there  was  a  great  uncertainty  and  diforder  both  in  the  weight 
and  allay  of  coin ;  for  Clctuf.  1  JoAannt  m,  24.  Sciatis  quid  reeipimus 
per  manum  Petri  de  Ely,  He.  trecentas  libras  numeroy  qua  ponderabanl 
quingentas  libras  47  j.  8  d»  and  in  the  fame  roll,  m.  25.  reeipimus  de 
Thefauro  ftr  manus  Petri  de  Ely,  1725/.  i^  lis,  Gd.  nsemero^  qua 
ponderabant  1556/.  17 J.  Gd.  which  holds  no  proportion  widi  the' 
former. 

Henry  III.  had  a  troublefome  reign,  and  malefaAors  abounded^  ef* 
pecially  in  relation  to  the  clipping  of  money  ;*  in  his  thhty-fecond 
year  he  made  new  money,  and  ordained  ne  quis  denarius^  mji  Ugitimi 

Cq)  H^tlUam  9J  Ntwkury  writes  thoi  wardt  the  litter  end  of  Sief^'t  reign,  for 
ttndcr  the  reign  of  king  Sttpb€w^  Ermnt  in  among  the  articles  of  peace  between  Sr*. 
Anglia  fupdtmwwU  M  rtgn  v»if«lwt  tyrtniu  pbtn  and  Htnry  this  was  one,  that  the  filvcr 
qu9t  d»mini  caflelhrum^  bshtntii  Jnguli  fir»  ^  coin  fliould  be  one  and  the  (tmt  through^ 
€uffifrdm  proprii  mumifmatit,  '  out  the  Kingdom.  Jkid,  P»$t$,  9it»  F^tih 

CrJ  See  H^tlk,  Xtg.'Henry  11.  p,  gio^     p,  139. 
where  thefe  words  arc  aKo  added,  mhAatm         f/J  See  a  charter  of  king  y§bw  allowing 
Jsm  prfurum  UU\  the  truth  is,  this  reform-     this  privilege  to  Hmhtrt  arcnbiftiop  of  C00« 
atioa  of  the  money  began  10  be  made  to*     irA«rjF|  W3l  Leg,  J^h^tmnp*  S5$* 

penderis 
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f%nimi  ti  eircularis  fomut  uttntur^  dipt  money  not  to  be  received 
but  perforated,  end  divers  offenders  ^ere  hanged.  Mat.  Paris  fub  ann$ 
1248.  (t)  but  we  have  not  the  jufl  flandard  or  weight  of  his*  money. 

la  the  time  of  Edward  L  vrt  know  what  the  weight  and  allay  of 
bis  current  money  was,  namely  the  allay  was  Stirling^  twenty  (hiU 
lings  made  a  pound  weight  troy»  and  twenty  pence  an  ounce,  fo  diat 
die  pound  of  Sterling  filvcr  made  two  himdred  forty  Stirling  pence. 

There  wen:  other  bafe  monies  in  his  time»  as  namely,  thofe  that 
were  decri^  by  die  Articuli  de  momti^  and  Pollards  sftid  Crocards  \ 
what  the  value  of  the  latter  ivas  I  know  not,  but  it  appears  by  Clauf* 
2^  £.  1 .  fff.  6.  quid  pra  qualibet  libra  poUardorum  una  marca  Sterlia- 
fprfun /$iviiur  ad  S^accarium  :  they  were  both  deg-ied  in  the  2S  E.  !• 
{uj  Fide  Dy.  81.  This  fate  of  Sterling  continued  during  fome  titnc 
^  Edward  W. 

I  have  not  feen  any  Indentures  of  the  mint  between  the  -  - 
dme  of  Edward  IL  and  the  46  Edward  WLfx/vcoA  then  by  L^^*  J 
the  indenture  of  the  mint  Clauf.  46  E.  3.  m.  18.  a  pound  of  gold 
made  forty-five  nobles,  e&ch  noble  fix  (hillings  and  eight  pence,  and 
was  to  confift  of  twenty- three  carets,  three  grains  and  an  half  of  fine 
gold,  the  reft  aUay ;  the  coinage  to  be  four  ihillings  for  each  pound 
for  the  matter  of  the  mint,  and  twelve  pence  for  the  king ;  the  po«nd 
▼alued  at  fifteen  pounds,  and  the  mercliani  upon  the  return  to  have 
out  of  the  Tewer  fourteen  pounds  fifteen  {hillings. 

A  pound  of  filver  was  to  make  three  hundred  pence,  and  fo  in  that 
firoportion  groats,  half-pence,  and  farthings,  wliich  was  to  be  of  the 
allay  du  viel  Efterlingy  viz.  eleven  ounces  two-penny  weight  of  fine 
filver,  and  eighteen  penny  weight  of  allay  ;  eight  penca  to  be  allowed 
for  coinage. 

'  The  next  Indenture  I  find  is  3  H.  4.  p.  2.  m.  9.  dorf.  whereby  a 
frrther  alterarion  was  made.  * 

The  pound  of  g6ld  made  the  lame  quantity  of  nobles,  and  was  of 

At  fame  allay  as  before^  only  upon  every  pound  was  allowed  tliree 
« 

OJ  /.  747'  (^J  But  among  the  rccordi  in  thf  Ttwer 

fflj   Aft  >p^n  by  the  proclimation,  there  arc  fevcnl  indentures  to  be  found 

^fgm  Poilan&  tf  Crokardi  non  eitrrsnt  hi  within  that  time,  vi». 

rigM  Anglic    C/m/.  aS  E.  i.  m,  lA.  ^«f/*  Clauf.  t$  E»  3.  p,  %,  m-  19.  d» 

by  which  record  it  alfo  appcari,  that  two  Pa/.  iS  E,  3.'^.  i.  «•  17. 
f«ttardt  and  one  Sterling  were  much  about  *  Clanf*  xi  E.^*  p,u  «r.  ii.  ^ 

the  fame  valoe ;  for  the  words  are  Ltat  nvp<r  CLuf.  25  £.  3.  »•*  1 5.  d% 

pr9  cMimuni  utiliiatt  rtgni  n^ti  de  (ncUio  CImi/,  29  £*3.  ai.6.  ^. 

wafre  §rdmsv'mat^   fuod  du9  FoUsrdU  vet  Ciauf*  35  E.  |«  jn*  xo,  d» 
duo  Cnkardi  turrfrtnt  m  todcm  Ttgn9  prp  una 
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Ihilliogs  aad  fix  pence  to  the  maflcTt  and  one  (hilling  and  fix  i^ne^ 
to  the  king  for  coinage.  ' 

The  dhtr  coin  of  the  fame  fineneit,  weight  and  allay,  as  by  die 
indenture  of  46  E.S.  the  coinage  eig^t  pence,  whereof  iie?en  pence  t9 
ifae  mafteTf  and  one  penny  to  the  king  upon  e^ery  pound  weight* 

Clauf.  1  H.  &.  ai..35.  Jorf.  the  allay  of  gold  and  fihrer  ftill  tlit 
ftme  as  before,  but  fome  other  variance  there  was. 

The  pound  of  gold  was  now  to  make  fifty  nobles,  die  yaluc  of  the 
whole  poun^  to  be  fixteen  pounds  thirteen  (hillings  and /our  peoce^ 
die  coinage  five  (hilUngs. 

.       -     The  pound  of  (liver  was  to  tiudco  diree  hundred  and  (ixty 

L       ^  pence,  tfa^  coinage  was  nine  pence  to  the  mafter,  and  three* 

pence  to  die  king*;  fo  that  now  the  poun^  of  filver  made  diirty  (hiU 

lings  Sterlings  which  began  in  lUt.  ParL  1$  H.  4.  m*  28.  by  oi#b 

nance  of  pariiament. 

CIom/,  9  H.  5.  m.  8«  Arf.  die  fiune  weight  and  allay  of  goU,  ^vmw 
every  pound  of  gold  to  make  fifty  nobles,  the  coinage  to  die  kJly 
dune  (hillings  and  fix  pence,  to  die  mafter'eig^iteen  pence. 

The  like  as  to  (ilver  in  all  points  as  by  the  indenture  of  I  IT.  5  •  oidy 
die  mafler  to  have  nine  pence,  die  king  three  pence  for  coinage. 

Clauf.  I  H.  6.  ai.  13  tf  15.  The  indenture 'agrees  in  all  diii^ 
widi  diat  of  9  if.  5.       •    ' 

CUmf.  4  E.  4.  Iff.  5N).  The  kmg  by  proclainadon  iidianfedi  the  v** 
lue  of  coin»  fo  that  die  noble  of  gold,  wl^ch  before  was  fix  (hillings 
and  eigjbt  pence,  b  now  raifed  to  eight  (hiOings  and  fimr  pence,  three 
groati  inake«  (hilling,  and  (b  do  twelve  pence,  and  twenty  (hillings 
make  a  pound* 

And  afterwardi  he  made  new  coins  according  to  the  ftandard  of 
gold  aforefiiid,  vi%.  die  noble  of  gold  eif^t  flitUii^  and  (bur  pencet ' 
and  the  poui^  of  filver  Iraifed  to  thirty*feven  (hillings  and  fix  penoei 
and  now  I  (haU  foUow  J^0iis  &0ICV  m  his  Swtf^  ^  Lsfufo,  ^.  47. 

/r.7.  ndftd  the  nite  of  £i»r/fiij  (ilver  coin  to  (&ity  pence  the  ounce* 

18  J7*  8.  the  pound  of  filver  coin  was  raifed  to  forty  (hillingl. 

95  H.  8.  die  coin  of  gold  was  raifed  to  fi:>rty  (hilling^  die  ouncCf 
die  coin  of  filver  to  fimr  (hillings  the  ounce,  and  coins  of  bafe  money, 
of  allay  below  SurSng  were  coined,  ms.  (hillings,  (ix-pences,  fiiur** 
pences,  two-penccp,  pennies:  thefe  were  decried  in  5  £•  6.  and  tUe 
fhiUing  reduced  to  nine-penc^  and  afier  to  fix  pence />/ 

ioOlhH 
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-  30  O^oi.  5  E.  6.  Silver  SurUng  coin  bhanM  to  five  (hillings  the 
ounce,  ^xki  fo  pcoportionably ;  and  coins  of  fine  goU»  a  whole  ^       ^ 
loYereign  was  thirty  (hiUiags^  aa  angel  ten  (hillingSy  and  bate  ^     "^^ 
aiQficy  to  pafs  as  before. 

2  f/ie.  The  bafe  money  was. called  in  and  brought  to  the  mint 
and  reduced  to  Surling  and  new  coined,  and  th»  drofs  given  to  repair 
the  highways. 

16  NavemS,  2  Joel  By  proclamation  the  now  coins  of  gold  and 
iiiver  ^en  piadt,  together  with  their  impreflions,  inlcriptions,  weight, 
and  values  were  proclaimed ;  and  23  Novemh  -9  Jac.  per  proclama^ 
tipn  the  coins  of  gold  are  inbanfed,  viz.  thirtv  (hillings  to  thirty-three 
ikiUiags,  twenty  (billings  to  twenty-two  fluUings,^  fifteen  (hillings  to 
fixtcen  (hillingSt  ten  (hillings  to  ekven  (hillings,  five  (hillings  to  five 
AiUjngs  and  fix-pence. 

Upon  the(e  variations  thele  diings  are  nevertheleft  obfervable,  Flr/t^ 
That  the  old  Surling  gold  is  this,  that  one  pound  of  Stirling  gold  con* 
tains  twenty-three  carets  three  grains  and  a  half  of  fine  gold*  the  reft 
to  make  it  up  twenty-fijiur  carets  is  of  allay  of  copper.  Secondly f 
lliat  the  old  ftandard  of  Sterling  filver  is,  that  every  pound  weight 
of  Stfrljmg  filver  confift  of  eleven  ounces  twoopenny  weight  of  fine 
filver,  and  eighteen  penny  weight  of  allay  of  copper.  Thirdly^  That 
this  rate  of  Sterling  gold  and  filver  hath  moA  plainly  continued  to  be 
the  ftandard  of  EugJi/k  gold  and  filver  com,  at  leaft  *from  the  time 
fit  Henry  III.  until  this  day  in  England  without  any  confiderable  al- 
teration, faving  that  bafe  money^  Which  was  (lampt  in  the  time  of 
Henry  VIII.  and  then  reduced  to  a  lower  valuation  by  Edward  VI. 
and  after  re«eftabH(hed  by  Edward  VI.  to  its  former  valpe.  Fourthly f 
That,  as  well  in  England  as  Ireland^  diere  hath  been  imbafing  of  the 
Tpecies  of  money,  as  appears  in  thefe  two  inflances  in  the  time  of 
H^my  VIIL  and  Edward  VI.  which*  are  yet  the  only  inftances  that 

1  find  of  that  iviture  in  England.  Fifthly^  That  queen  EliTtaketh  de- 
cried by  prodamacioh  all  that  bafe  money*  which  was  in  ufe  in  the 
Ume  of  hiix  fttber  and  hrothei*,  and  ever  fince  that  proclamation,  v/s. 

2  EJtK.  the  true  old  Sterling  ftandard  both  of  gold  and  (ilver  hath^ 
been  the  only  ftandard  of  the  Englijh  current  money.     Sixthly^  That 
al<ho  the  ftandard  of  Sterling  hath  with  great  conftancy  ob- 

Uined  in  Englatikd^  yet  the  denomif^ion  or  extrinfic  or  im-  '-  ^^ 
poled  value  hath  varied  according  to  the  pleafure  of  the  king  both  as 
to  gold  and  filver  coin,  as  appears  by  what  goes  before  i  for  in  Ed^ 
Vol.  I.  ,  .      N  ward 
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ward  V%  time  the  ounce  of  Sterling  filver  was  twenty  pence,  the 
pound  twenty  (hillings  or  two  hundred  and  forty  pence ;  in  Edward 
II  Ps  time  the  pound  of  Sterling  was  diree  hundred  pence ;  in  die  time 
of  Henry  Y,  and  fo  downward  to  Edward  IV.  three  hundred  and 
fixty  pence,  or,  which  is  all  one,  thirty  (hillings ;  in  the  time  of  Ed- 
ward IV.  the  pound  of  filver  was  chirty-feven  (hillings  and  fixpence ; 
in  35  iif.  8.  the  pound  of  Sterling  filver  was  forty  (hillings ;  in  5  £•  6. 
andfo  down  to  this  day  the  ounce  of  filver  five  (hillings  or  fixty  pence, 
and  the  pound  of  Sterling  filver  three  pounds  or  feven  hundred  and 
twenty  pence/  which  in  Edward  Vs  time  was  only  two  hundred  and 
forty  pence,  which  now  is  thrice  as  much  as  then  it  was.  Seventhfyf 
That  I  find  rarely  any  proclamation  for  the  fetting  of  the  rate  of  new 
coin,  but  only  as  before,  when  the  denomination  of  what  is  in  being 
is  inhanfcd,  or  abated,  or  recalled  ;  fo  that  the  indenture  of  the  mint 
and  common  reputation  is  that,  which  muft  try  what  is  Engli/h  money. 
Eighthly^  That  I  never  find  either  in  the  indentures  of  the  mint  or 
any  pioclamation  the  (lamp,  impreffion,  or  infcription  defcribed,  tm* 
lefs  in  that  of  king  Janus^  becaufe  the  damps  are  agreed  upon  be- 
tween the  king  and  the  roafter  of  the  mint,  and  delivered  to  him  by 
the  king,  or  his  warrant  either  of  the  great  feat,  privy  feal,  fignec^ 
or  fecretary  of  ftate. 


[205]  CHAP.    XVIIL 

Concerning  the  adulteration  or  impairing  of  coin,  a»d  the  amient  means 

ufed  to  remedy  it. 

THE  decays  or  impairment  of  coin  is  either  in  weight  or  allay, 
the  former  may  happen  by  fome  abu(e  of  the  moniere  or  min- 
ters,  or  by  the  fubtilty  of  clippers,  wa(hers  and  other  impoirers  of 
coin ;  the  latter,  vi%,  impairment  in  allay,  can  only  happen  eith^ 
by  the  di(honefty  of  the  moniers  or  minters,  or  by  the  cpunterfeiting 
of  coin. 

Xntiently  all  money  was  paid  in  number,  namely  fo  many  piecei 
made  a  pound,  and  this  was  the  common  refervation  and  account  of 
all  farms,  and  the  eftimating  of  accounts,  vicecemes  A.  reddit  compotum 
de  lOOl.  numerOf  or  in  the/auro  100/.  numero. 

But 
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But  this  did  not  anfwer  all  intentions,  for  the  money  that  was  paid 
in»  might  be  dipt,  or  otherwife  rendered  light,  or  tnight  be  counter- 
feit, or  of  bafe  allay. 

For  remedy  thereof  there  was  pradlifed  thefe  three,  methods  of  rec« 
tifications  of  payments  at  the  exchequer,  diat  the  king  might  not  be 
deceived,  and  thefe  were  fucceffively  ufed  in  die  exchequer,  which  we 
may  read  Gervaf.  Titb.  Lib.  I.  fupra  quibus* 

1.  Solutio  adfcalam^  which  itfeems  was  a  di(h  or  meafure,  where- 
y  they  meafured  their  money,  as  well  as  told  it,  for  that  is  the  proper 

fignification  of  fcala:  but  in  procefs  of  time  this  was  turned  into  a 
meafure  of  money,  which  was  an  addition  of  fix-pence  for  every 
pound,  to  avoid  the  trouble  of  diat  probation,  whereby  an  hundred 
pounds  numero  amounted  to  an  hundred  pounds  and  fifty  fhillings  ad 
fealam ;  and  fo  we  have  frequently  in  the  old  pipe  r6lls  of  Hnry  IL 
Hichard  I.  king  John^  &c.  in  thefauro  100/.  adfcatam, 

2.  Solutio  ad  penfumf  which  was  the  anfwering  of  every  .     ^ 
pound  of  money  by  weight  of  a  pound  weight  troy,  for  in  '-        <' 
diofe  times  the  libra  argenti  coin  did  or  was  to  anfwer  a  pound  weight 
troy,  and  therefore  the  payer  was  to  make  it  good  of  that  weight  by 
anfwering  the  full  weight ;  this  gave  the  frequent  title  of  the  old  pipe« 
^lls,  alfo  in  thefauro  100/.  adpenfum. 

But  altho  this  folutio^  ad  fealam  or  adpenfum^  efpecially  both  toge- 
ther, did  give  fome  help  againft  the  defied  of  coin  in  weight,  as  by 
clipping,  waihing,  or  the  like,  yet  it  did  not  help  as  to  adulterate 
money  of  bafer  allay  than  the  iUndard:    Therefore^ 

3.  There  was  found  out  in  the  time  of  Henry  II.  a  third  trial, 
namely  trial  by  fire  or  combuftion,  and  if  it  were  of  ihe  jud  allay  it 
was  allowed,  if  below  the  allay  the  payer  was  to  make  it  good,  and 
hence  he  was  faid  dealbare  firmam  \  and  hence  grew  quickly  a  diSe* 
rence  between  refervations  and  payments  of  fo  much  money  numero^ 
and  fo  much  money  blanc. 

A  refervation  of  fo  much  money  generally  was  intended  of  fo  much 
uunurot  as  if  a  pound  were  referved,  it  was  in  efied  but  twenty  fhil- 
lings inpecuniis  numeratis ;  but  if  it  were  exprefsly  faid  fo  much  money 
blanc^  then  it  was  anfwered  in  blanc  money,  but  yet  with  this^  dififer- 
eoce,  that  if  a  farm  were  letten  and  fo  much  rent  generally  referved,  it 
ihotild  be  intended  fo  much  numero^  in  pecuniis  numeratis ;  but  if  a 
franchife  or  liberty  were  granted,  and  fo  much  rent  generally  re- 
ferved without  ixpiag  blanc  or  numerop  it  yna  commonly  intended 

N  2  blam. 
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tlanc^  utilcis  exprefsly  faid  reddemh  fo  much  money  numer^^  and  there- 
fore in  fucb  a  cafe  the  former  was  bound  dealbare  Hrmamy  that  is»  to 
anfwer  fo  much  as  would  make  his  payment  to  be  fo  much  good  ia 
fine  filver,  or  very  near  it  at  leaft»  Geruaf,  Ttlb^  Lib*  \h  cap* 
quidjit^  quofdemfund$s  dari  blanc^  pto/dam  numero. 

And  therefore  upon  all  the  antient  accounts  in  the  pipe*  made  hf 
the  (heriff',  we  (hall  find  fome  of  his  accounts  of  rents  to  run  nwfur^^ 
fome  of  them  to  run  ilanc^  viz,  firma  cdmitaiis  numeroy  (sf  firma 
-  -  comiunHs  Uaru,  according  to  the  variety  of  their  refervatioas 
'-  '-^  or  the  things  out  of  which  they  are  referved;  now  what  the 
proportion  was*  between  fo  much  money  tlanc  and  fo  much  nioney 
numero  in  thofe  antient  times,  or  what  this  Hone  money  was,  is  worth 
the  inquiring. 

I  have  formerly  thought  that  blanc  money'  was  nodiing  elfe  1>ul 
Sterlings  and  that  dtalbare  firmam  was  no  more,  than  to  reduce  money 
to  the  true  allay  of  Sterling  \  but  upon  conGderation  I  think  bUnc 
money  was  truly  fo  much  fine  Giver  without  any  allay,  and  that  th^ 
true  allay  of  Sterling  Giver  pr  the  antient  ftandard  was  twelve  penny 
weight  only  of  copper  to  every  pound  weight  of  filver ;  and  there* 
fore  he,  tliat  upon  bis  refervatipn  was  to  pay  one  hundred  pounds  of 
blanc  money,  was  to  anfwer  to  the  king  upon  every  poimd  of  SterHmg 
money  one  (hilling  to  countervail  the  value  of  the  allay  of  copper  in 
every  pound  weight  troy  of  Giver. 

And  hence  it  is,  that  the  farms'of  mod  corporations  antiesdy  lei 
with  liberties,  if  one  hundred  pounds  per  annum  were  referved, nifuaUy 
anfwered  one  hundred  and  five  pounds,  die  five  pounds  being  to  anfwer 
the  allay  of  one  of  copper  in  the  whole  quantity. 

21  H.  3.  in  compote  comitates  ^oxihhon  fumma  totalis  102/.  I3i.  Id* 
de  quo  4/.  9  J.  4^/•  blanc^  ipug  funt  extenfa  ad  4 1,  i3i.  9d*  fiAtrahun* 
tur  ad  perficiendum  corpus  comitatiisy  igf  renutnet  97/.  13i«  10^.  fa  J  da 
quibus  refpondet  de  prcficuo  in  magno  rotulo, 

Clauf.  )9  H,  3.  p.  l»  m,  2*   Sciaiis  quid  pardonavimus  dilefla  (J 
fideli  nofira  A.  comitiffa  Pembroch  centum  trlginta  U  quinque  librae 
blanc,  qua  extenfa  J^unt  ad  141/.  15i. 

13  £.  3.  in  comp0to  Bedford  ti  Bucks,  Nicfaolaus  B^IIelew  18/. 
4j.  4^/.  numero  pro  111-  Is.  blanc. 

That  of  19  H.  3.  exaiSJly  anfwcrs  twelve  pence  per  p<;nind,  which 
amounts  to  fix  pounds  fifieen  (hillings,  and  added  to-  one  bufidrcA 

(^«^  This  ihomld  be  9t  A  9f.  ic/« 

thirty- 
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diirtj-five  pounds  make  juft  one  hundred  forty-one  pomids  fifteen 
ftillingt* 

And  the  other  eftimate  is  very  near  the  iame  accoontv  hating  the 
i££icuhy  of  fmall  fra&ions,  foor  pounds  nine  Ihillings  and  four  p  ^^ 
pence,  with  the  adding  of  tweWe  pence  for  every  pound  to  **  -^ 
make  it  Sterlings  amoonts  to  about  foin*  (hiUings  and  fix  pence* 
which  added  to  four  pounds  nine  fliillings  and  four  pence  make  four 
pounds  thirteen  (hillings  and  ten  pence ;  fo  the  allay  of  Suriing  at  that 
time  leeois  to  be  twelve  pence  of  copper  to^ every  pound  of  iilver. 

The  fum  therefore  is,  I.  That  blanc  ferrm  or  hlanc  money  vras  the 
efihnate  of  money  in  pure  iilver  without  allay,  and  accordingly  it  was 
to  be  anfwered,  viau  one  hundred  pounds  bkmc  was  to  anfwer  one 
Imndred  and  five  pounds  uumero*  2.  That  a  /erme  or  fum  of  money 
wmaurc  was  fo  much  Sterting  money  according  to  the  ftandard  of  thofe 
times.  3>  That  the  ftandard  of  Stgrling  money  in  thofe  times  was 
finer  than  it  hath  been  fince  the  time  of  Edward  I.  namely  Sterling 
was  then  eleven  ounces  eight  penny  weight  finer  filver,  and  twelve 
penny  weight  of  allay.  4.  That  when  at  the  exchequer  they  burnt  the 
money  to  make  aflay  of  it,  in  cafe  twenty  fhillings  numero  uere  re- 
ferved,  it  fu£5ced  if  it  held  the  allay  of  Sterlings  viz.  eleven  ounces, 
eight  penny  weight  of  pure  filver,  and  twelve  penny  weight  of  allay; 
but  if  it  were  refervcd  bianc^  then  tho  good  Sterling  was  brought  to 
the  teft,  yet  it  went  for  lefs  than  Sterling  by  twelve  penny  weight  in 
every  pound,  and  tlierefore  they  were  to  add  five  pounds  in  the  hun- 
dred to  make  it  up  blanc.  5.  But  when  this  probation  grew  trouble- 
fome,  and  Sterling  money  was  well  eftabliflied,  then  they,  that  were 
to  pay  one  hundred  pounds  hlanc^  paid  one  hundred  and  five  pounds 
Sterlings  as  the  common  eflimate  of  blanc  money :  it  feems  that  in 
king  J$hn*^  time  the  ftandard  of  Sterling  money  was  fer  lower  and 
worfe,  than  at  any  time  before  or  after,  efpccially  towards  the  latter 
end  of  his  reign* 

The  borough  of  ffich  was  antiently  from  the  conqueft  till  17  Jo* 
kann.  held  at  the  yearly  rent  of  eighty  pounds  per  annum  bhnc^  which 
was  anfwered  by  the  iherifF  in  the  times  of  Henry  41.  and  Richard  L 

7  Johann.  the  king  granted  the  borough  of  fVich  to  the  town  at 
tlie  fiirtn  rent  of  one  hundred  pounds  Sterling :  in  the  pipe-  .        . 
roll  of  24  /f.  3.  homines  de  Wico  reddunt  compotum  de  100/.  L*   9J 
kttm^ro^  pro  80/.  blanc^  which  imports. thefe  fums  to  be  equal,  and 
afterwards  43  H.  3.  homines  de  Wico  reddunt  compotum  d$  80/.  blanc^ 

N  3  jtf^r 
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qtupfunt  extenfftaJS^L  and  in  17  £.  3.  this  eighty-four  pounds  was 
laifed  Co  eighty-nine  pounds  five  (hillings  numero  upon  the  extent, 
^hiddftmu  of  eighty-nine  pounds  five  (hillings  they  baye  ever  (ince 
anfwered ;  whereby  it  appears  the  ftandard  of  Sterling  was  but  low 
in  king  Jchn\  time,  for  eighty  pounds  blanc  was  in  his  charter  .eAi<- 
mated  at  one  hundred  pounds  Sterling :  again  it  was  high  in  43  H»  3. 
viz.  after  the  rate^of  twelve  penny  weight  of  allay  in  a  pound  of  fine 
(liver  I  for  there,  eighty-^four  pounds  Sterling  is  rated  to  be  eighty 
pounds  t/aftc;  and  in  Edward  III,  the  ftandard  was  lower,  than  twelve 
penny  weight  of  allay,  viz.  above  twenty*four  penny  weight  of  allay 
in  a  poui:;d  weight  of  fine  filver ;  but  afterwards  raifed  to  eighteen 
penny  weight  of  allay  towards  the  btter  end  of  his  reign,  which  hath 
hitherto  continued  as  the  true  ftandard  of  Sterling  filver. 

Thefe  curiofities,  tho  they  be  not  much  in  ufe  at  this  day,  yet  dMf 
are  fit  to  be  known  for  underftanding  the  old  rolls. 

1  H«wk.  P.C.4a. 
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1^210]  CHAP.     XIX. 

Concerning  tie  counterfeiting  of  the  king's  coin  what  it  ii,  what  the 
penalty  thereof  antiently^  and  what  at  tkis  daj» 

HAVING  taken  this  compafs  I  now  defcend  to  die  ofl^nfe  itielf, 
wherein  I  (hall  con(ider,  1.  What  is  the  coin  or  money  of 
the  king.  2.  What  a  counterfeiting  thereof.  3.  What  the  puni(h« 
ment  before  diis  (btute.    4.  What  the  puni(hment  (ince  this  ftatute. 

I.  What  (hall  be  fiiid  the  king's  money. 

The  money  of  a  foreign  kingdom  is  not  the  king's  money  within 
this  zQtf  and  therefore  at  common  law  the  councerfeitmg  thereof  was 
only  puni(hable  as  a  cheat ;  and  now  by  the  ftatute  of  14  EUz^  cap.  3. 
it  is  made  mifprifion  of  treafon  to  counterfeit  any  foreign  coin  ot  gold 
or  filver,  tho  not  made  current  here  by  proclamation. 

The  money  of  a  foreign  kingdom  made  current  by  proclamatioOt 
tho  it  be  now,  as  to  all  civil  refpe£ts,  the  proper  money  of  this  king<» 
dom,  yet,  as  to  the  crime  of  treafon,  it  was  not  the  king's  mone^ 
within  this  zSu 

An4 


HISTORIA  PLACITORUM  CORONJE.     aio 

And  diercfore  a  fpecial  ftgtote  was  made^  vis.  1  Mmr.  e^p.  6.  thai 
if  any  peribo  falfely  forge  or  coonterfeic  any  fuch  kind  of  coin  of  gold 
or  fiher  as  is  not  tbe  proper  coin  of  this  realm,  and  is  or  Ihall  be  cor- 
fcm  within  this  realm  by  the  confent  of  tbe  queen,  her  hcin  or  fiic* 
ccflbrs,  then  fuch  offimfe  fliall  be  judged  high  treafon. 

This  confent  cannot  be  but  under  the  great  leal,  v/z.  by  proclama- 
cioD  and  a  writ  under  the  great  feal  annexed  thereunto,  or  fome  other 
feflkienf  notification  under  the  great  feal ;  and  it  mud  be  of  money  of 
fold  or  filler,  whidi  I  take  to  be  a  denomination  ex  major  €  paru^  if  it 
be  fnd)  a  fi^eign  coin  as  is,  for  the  moft  part,  of  gold  or  filver. 

But  efen  tbe  counterfeiting  in  copper  or  brafs  gilt,  or  in  .  ^ 
dn  or  akhymy,  if  die  exemplar  itfeU  be  of  gold  or  filver^  is  ^  '' 
widiin  this  ad  of  I  Mar,  cap.  6. 

If  the  coin  of  Ireland  doth  not  fubftantially  differ  in  the  (ignature 
or  imprefEon  from  the  coin  of  England^  the  counterfeiting  of  that 
money  here  in  England  feems  to  be  a  counterfeiting  of  the  ktng*8  coin 
here  in  England ;  but  if  the  ftamp  or  iinpreffion  hear  no  fuch  refem* 
blance,  as  is  eafily  difcernable,  then  it  is  conflderable,  whether  it  be  a 
counterfeiting  of  the  king's  coin  here,  for  Ireland  is  a  diftind  kingdom 
from  England^  tho  part  of  the  dominions  of  the  crown  of  England, 

Yet  it  feems  that  it  is  treafon  within  the  z6t  of  25  £.  3.  I  Becaofe 
the  words  of  the  ftatute  are  /a  monoye,  and  not  fpecially  the  muney 
of  England^  and  money  coined  by  the  king's  authority  in  Ireland  is 
fa  MMoye^  tho  k  be  not  the  current  money  of  England.  2.  Becaufe 
by  the  exprefs  words  of  the  ftatute  of  25  EUz.  the  clipping  of  coin 
of  this  realm,  or  any  tie_  dominions  thereof ^  is  enaAed  to  be  treafon ; 
it  is  not  to  be  fuppofed  that  the  parliament  would  make  the  clipping 
of  Irsji  coin  treafon,  unlefs  the  counterfeiting  thereof  were  treafon  ; 
and  with  this  the  refolution  of  the  cafe  of  mixt  monies  in  Sir  JoAn 
Davys^s  reports  agrees,  viz,  that  the  imbafed  coin  ftampt  for  Ireland 
is  lawful  money  for  England  within  the  condition  of  a  bond  for  pay* 
roent  of  money  in  Ireland. 

What  fliall  we  fay  concerning  the  farthiogs  and  halfpence  of  cop- 
per newly  minted  in  England^  and  proclaimed  as  before  to  be  curreiu 
money,  is  the  counterfeiting  thereof  treafon. 

It  is  true,  in  antient  proclamations  for  birthing- tokens  it  was  not 

ufnal  to  be,  that  it  (hould  he  current  money,  but  only  that  it  (hould  be 

ufed  as  tokens,  and  tbe  punifhment  of  counterfeiters  wils  either  in  the 

flar-chamber,  or  by  information  or  indiftnrenti  and  fine  and  imprifon* 

loent  in  the  king's  bencht  ^      - 

And 
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*  And  jtt  it  feemk  to  me,  that  diis  proclamation  makes  it  not  the 
king's  money  within  this  %6t  of  2b  E.  3.  1*  Becaufe  it  is  fo  made 
only  to  a  fpecial  purpofe,  namely  in  receipts  and  payftients  under  fix-^ 
peoce»  and  not  otherwife,  2.  Becaufe  here  is  no  difpenfation  or  ii0ir 
-  ,  obftanti  of  the  ftatutc  of  25  E.  S.  Again>  when  by  die  fta- 
^  ^  tute  of  25  £.  3.  cap.  1 3.  it  is  enadled,  that  the  money  of  gold 
cr  iilvtf  which  now  runneth  (hall  not  be  impaired  in  weight  or  allay, 
we  can  hardly  think  it  ever  intended  that  the  copper  money  (botdd  be 
that  money,  which  fliould  be  intended  within  the  a£l  made  at  the  fama' 
parliament  touching  treafon ;  but  qu^en  tamen. 

If  money  be  decried  and  varies  (ignally  from  the  ftamp  and  iinpref- 
fion  in  the  coin  that  is  commonly  allowed,  this  is  not  money  witfaiB 
this  ad,  for  it  hath  loft  its  denomination  and  legitimation  by  the  kiag*0 
proclamation  faj» 

The  money  of  an  ufurper  bearing  his  ftamp  and  effigies  and  infcrip* 
tion,  is  the  king's  monev  in  the  time  of  the  fucceeding  rightful  king^ 
till  it  be  recalled  by  proclamation.  If,  upon  the  evidence  againft  any 
counterfeiter  of  the  king's  coin,  tho  it  be  but  of  a  late  coinage  or  im« 
preffion,  it  comes  in  qu'  flion  whether  the  coin  that  is  counterfeited 
were  the  coin  of  this  kingdom,  it  is  not  neceflary  to  produce  a  pro* 
clamation  to  prove  its  legitimation  for  thefe  reafons ;  1 .  Becaufe  where 
there  were  proclamations  of  coin  they  are  for  the  moft  part  loft  :  if 
we  (hould  be  put  to  prove  a  proclamation  for  the  coins  of  queen  Marj^ 
queen  ElizabttAy  where  (hould  we  find  them  ?  2«  Becaufe  in  moft 
Jtings  times  there  are  variations  of  the  impreffions  without  any  pro* 
clamation,  or  fo  much  as  a  new  indenture  between  the  king  and  the 
mafter  of  the  mint.  3.  Becaufe  there  are  very  few  proclamation^ 
except  that  before-  mentioned  in  king  James^^  time,  that  exprefs  any 
more  than  the  weight  and  allay,  but  the  impref&on  or  effigies  is  rarely» 
if  at  all,  exprefled,and  fo  fuch  proclamation  would  import  linlc  to  af* 
certain  the  effigies  or  ftamps ;  and  for  the  fame  reafon  the  indenture 
of  tlie  mint  is  not  abfolutely  neceflary,  tho  in  fome  cafes  it  may  be 
ufefiil.  4.  Becaufe  efpecially  in  antient  coins  ex  diutumitate  timporii 
omnia  pr^tfumuntur  riii  aHa^  if  proclamation  or  indenture  be  neceflaiyv 
it  (hall  be  prefumed  in  length  of  time,  as  a  licence  of  appropriation 
ihall  be  prefumed  by  long  continiiance,  tho  not  ihewn. 

^  (a)  For  thia  rnfon  when  the   broad  Dcceiiary  by  a  foccial  a  A  of  parltunent  6 

piccet  were  cried  down,  and  Otc  officers  of  Gto,  II.  tap,  lo.  to  make  the  coumeflciai 

Uie  revenue  charged  to  take  them  in  payw  ing  of  tbcm  during  that  year  ucaCba* 
meat  for  one  year  after,  it  wu  thought 
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The  qoeftion  therefore,  whether  the  coin  that  is  counterfeited  be 
the  coin  of  this  kingdom,  ii  a  queftion  of  faA,  which  upon  evidence 
of  common  ufage,  reputation,  bfc.  may  be  found  to  be  Englijh  coin^ 
tho  no  proclamation  of  it  extant. 

But  it  may  be  of  feme  ufe  in  cafe  of  newnefi  of  coin  to  produce  the 
indentures,  or  the  officers  of  the  mint,  or  the  (lamps  here  ufed  for 
the  coin,  and  the  like  evidences  of  fii£t. 

But  as  to  foreign  coin  legitimated  here,  it  feems  neccflary  to  (lievir 
the  prodamation,  together  with  the  proclamation-writ,  or  a  remem- 
brance thereof;  and  this  is  exprefly  required  by  the  ftatutes  of  b  tf 
lii*E/iZ.  for  impairing  or  clipping  foreign  coin. 

II.  I  come  to  they^r^m/ consideration,  what  is  a  counterfeiting  wJth-* 
in  this  law. 

And  before  I  come  to  particulars  it  muft  be  remembered,  diat  the 
mtsfeafances  concerning  coin  refer  to  two  forts  of  perfons ;  Jlr/}^  to 
fuch  as  arc  authorized  either  by  their  office,  or  by  charter,  or  by  cuf- 
tom  to  com  money  ;  m^netarii^  moneyers,  minters  ;  or  fecondly^  thofe 
who  do  counterfeit,  or  take  upon  them  the  (lamping  of  coin  without 
fuch  authority,  counterfeiters,  clippers,  walhers,  Istc. 

Touching  the  former  of  thefe  3  H.  7.  10.  (b)  Si  ^pfe^  qui  facli 
ihonetam  in  Anglia  authoritate  regiA  infra  turrim  London  vel  alibi  in 
Anglia  vel  Calicia,  illamfacit  minus  in  pondere  per  dimidium  ordinati^ 
enis  antiqui  ponderisy  faff,  vel  falfo  metallo^  eji  proditio^  (sf  tamen  ipjt^ 
qui  illam  monetam  utterant  ligeis  domini  regis  infra  Angliam  nen  funt 
proditores  nee  proditioy  fed  mifprijio. 

But  it  is  not  every  miftake  in  weight  or  allay,  that  chargeth  the 
moneyers  with  fo  high  a  crime  as  treafon,  for  the  mader  is  chargeable 
by  his  indentures  to  a  fine  and  ranfom  for  fome  miftakes  of  this  na* 
ture  ;  but  it  muft  be  a  wilful  grofs  proditorious  doing  it,  for  the  in* 
didment  runs  prcditori^y  and  fo  it  muft  be  proved,  for  it  is  diflEcuIt  for 
tlie  beft  artift  to  make  every  piece  of  the  preciie  v(feight. 

Touching  others  that  either  counterfeit  or  imbafe  the  - 
com.  L     tj 

■ 

Firfif  Then  muft  be  an  adhial  counterfeiting,  for  a  compaffing, 
confpiracy  or  attempt  to  counterfeit  is  not  treaibn  within  this  ftatute 
without  an  aftual  counterfeiting. 

But  if  many  confpire  to  counterfeit,  or  counfel  or  abet  it,  and  one 
of  them  doth  the  hSt  upon  that  counfelling  or  confpiracyi  it  is  treafon 

in 
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io  ally  and  tbey  may  be  all  iodided  for  counterfeiting  generally  wnlmi 
thia  ftatutCy  for  in  fuch  cale  in  trealbn  all  are  principals. 

How  far  a  receiver  ia  a  principal^  videbimus  infra  Co.  Pla.  Cor.  1 38* 
l>jvr296. 

If  J.  covmerfeits,  and  by  agreement  before  that  counterfeiting  B.  ia 
to  take  oflF  and  vent  tbc  counterfeit  money*  B.  is  an  aider  and  abet* 
ter  to  fuch  counterfeiting,  and  confequently  a  principal  traitor  witbiA 
diis  law ;  but  if  B.  knowing  that  A.  hath  counterfeited  money,  put 
off  this  falle  money  for  him  after  the  faA*  without  any  fuch  agrees 
iDcnt  precedent  to  the  counter&itingy  he  ieema  to  be  all  one  with  a 
receiver  of  him,  becaufe  he  oMiintains  him. 

.  If  A*  counterfeit  money,  and  B.  knowing  the  money  to  be  coiii>- 
terfeit  vent  the  fame  for  his  own  benefit,  B.  is  neither  guilty  of  trea* 
fon  nor  miiprifion  of  treafon,  but  it  is  only  a  cheat  and  mifdemeanor 
in  him  puni(bable  by  6ne  and  imprifonment. 

But  if  B.  know  that  A.  counterfeited  it,  and  doth  neither  receive, 
maintain,  or  abet  him,  but  conceals  his  knowledge,  this  is  mifprifioa 
of  traafon ;  and  with  this  difference  the  book  of  3  H.  7*  above-cited 
is  to  be  underflood,  and  fo  it  was  ruled  upon  debate  at  the  feffions  at 
Uiwgaii  Car.  2.  ex  libro  Bridgman  (c). 

A.  fefhions  flamps  for  the  counterfeiting  of  money«  but  he  is  dil^ 

'  covered  and  apprehended  before  he  hath  actually  counterfeited  it  \  this 

is  no  treafon  within  this  flatute  (i)^  for  tho  he  hath  counterfeited  the 

ftamps,  yet  he  hath  not  counterfeited  the  money  of  England. 

m       ^      A.  counterfeits  the  king's  money,  but  never  vents  it ;  this 

L      ^  J  is  a  counterfeiting,  and  treafon  within  this  ftatute,  and  fo  it 

il  bath  been  ruled  Co.  P.  C.  p.  16. 

A.  counterfeits  the  coin  of  this  kingdom  or  any  foreign  coin  of  fll- 
vcr  or  gold  of  any  foreign  kingdom  (ej^  and  this  counteifeiting  is  ia 
another  metal,  as  tin,  lead,  alchymy,  copper  gilt  or  iilvered  over,  yet 
the  former  is  treafon  within  the  flatute  of  25  £•  3.  and  the  latter  with- 
in the  ftatate  of  1  Mar*  If  there  be  a  lavvful  coin  of  this  kingdom, 
and  A.  doth  counterfeit  it  in  a  confiderable  meafure,  but  yet  withfome 
Imall  variation  in  the  infcription,  e£5gies,  or  arms,  to  the  intent  there* 
by  to  evade  the  flatute,  yet  this  is  a  counterfeiting  of  the  king's  mo* 

.  (€)  Jng*  1 6  Csr,  a;  in  tbc  cafe  of  Rkh*  (c)  This  mnft  be  fuppofcd  to  be  foreigo 

mti  Otv^ttr^  Ktl.  3  )•  coin  c arrcni  within  the  lealm,  for  to  couft- 

(4)  I  Rick,  3'  I.  but  it  i*  treafon  by  the  tcifcit  other  coip  it  only  mifprifioo  by  14 

lUtutcs  of  8  tf  9  ^»  a*  («/•  15.  and  7  jUtt  Eiht.  frwtfattt/u^ra. 


eap.%^ 


oey, 


i 
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ney,  and  that  intent  doth  nnqueftionably  appear,  if  he  vent  it  as  true: 
mde  Jupra  de  private  Jipatte.  16  Jac.  (f)> 

The  clipping,  vraihing,x)r  impairing,  {ffr.  of  foreign  coin  made  cur- 
rent by  proclamation  moft  certainly  was  not  treafon  by  the  ftatute  of 
25  £•  3.  but  was  made  treafon  dt  mvo  by  the  ftatute  of  5  {^  i'^Elix. 
But  whether  the  clipping,  wafhing,  or  impairing  the  proper  coin 
of  this  realm  for  locre  or  gain  were  treafons  within  this  ftatute  of  2S 
£.  3*  or  not,  is  a  queftion  that  deferves  confideration,  which,  tho  il 
be  now  fettled  by  thofe  ftatutes  to  be  treafon,  yet  it  is  of  moment  to  be 
known ;  if  it  were  and  continues  treafon  by  the  aA  of  25  E*  3.  diea 
the  judgment  is  only  to  be  drawn  and  hanged ;  if  it  be  a  new  made 
treafon,  then  by  my  lord  Coit^  opinion  the  judgement  mufl  be  to  be 
hanged,  beheaded,  and  quartered,  as  in  treafon  forcompaffing  the 
king's  death.     Co.  P.  C.  p.  17. 

I  will  therefore  give  the  hiftory  of  this  bufinels  of  wafliing,  clippi^ 
l^c.  ab  origim  from  the  time  of  the  ftatute  of  25  £.  3.  for  the  hifioiy 
of  former  dmes  at  common  bw  will  be  given  in  the  next  fedion. 

It  appears  by  the  record  of  M,  31  £.  3.  coram  ngern,  IS,  55. 
JBaciSf  cited  by  Co.  P.  C.  p.  H.  within  fix  years  after  the  ftatute  of 
25  E.  3.  that  for  counterfeiting  and  refeAion  of  the  king's  ^     ^« 
coin  sAi  abbot  of  Muffinden  was  adjudged  to  be  drawn  and  ^       J 
hanged,  but  not  quartered* 

By  the  ftatute  of  3  H.  5.  cap.  6.  clipping,  wafhing,  and  filing  of 
the  money  of  the  land  is  declared  to  be  treafon,  and  the  offenders  to  be 
traitors,  and  fliall  incur  the  pain  of  treafon ;  this  was  made  to  fettle 
the  doubt,  and  not  purely  as  a  new  law. 

The  petition,  upon  which  this  z6t  was  made,  is  more  full  than  the 
aS,  as  it  is  printed,  Rot.  Pari.  3  H.  5.  part  2.  if.  40.  **  Item  pryont 
**  les  commons,  qe  come  devant  ces  heures  grand  doubt  &  awereftee 
^  ad  efte,  le  quelle  le  tonfure,  loture,  filingc,  &  autre  fauxifmc?  de 
*^  vofire  monoy  duiffent  eftre  adjugge  treafon  ou  nient,  a  caufe  qe  null 
^  mention  ent  eft  fait  en  le  declaration  des  articles  de  treafon  faits  en 
'*  le  parlement  de  voftre  trefnoble  befaiel  Ian  de  fon  raigne  25  Plefe 
^*  a  voftre  royal  majeftee  de  ordeiner,  declarer,  &  determiner  en  ceft 
**  prefent  parlement  par  authority  died,  qe  ceux,  qe  tondent,  loient, 
^'  filent,  ou  afcun  autre  fauxifme  facent  de  voftre  mony,  foient  ad* 
^*  jugges  traytors,  ic  encnrgent  le  pain  de  treafon,  fi  bien  cpmo  ceux 
*^  qe  apportcnt  fitux  money  en  Engleterre  iachant  la  eftre  £aux,  &  qe 

«♦  ceft 
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**  ceft  declaration  fi  bSen  foy  extende  al  tiels  tonfure,  kxvre,  &  fatnc* 
**  ifme  fairs  avant  ces  heares  come  a  faire  eo  temps  avencr.  Ro* 
**  Quant  a  le  loture^  tonfure  &  fileigne  foit  il  declare  pur  creafon." 

Nota^  A  retrofpetfl  dcfired,  which  was  not  ufual,  unlefs  the  kw  had 
keld  It  treafon  before. 

By  the  flatote  of  4  //.  7.  cap.  1 8.  coonterfeiting  or  forging  o!  fo- 
reign coin  current  here  is  enadted  to  be  treafon,  which  before  was 
neither  felony  nor  treafon. 

By  the  ftatute  of  1  £.  6.  r/?^.  1 2.  it  is  enaAed,  that  there  be  no 
ether  treafon  nor  petry  treafon,  but  what  was  ordained  by  the  ftatute 
of  25  £.  3.  or  by  that  aA ;  and  after  certain  neW  treafons  enacled  diere 
h  a  prwlfoy  that  this  ad  extends  not  to  repeal  any  ad  of  parliament 
concerning  rhe  counterfeiting,  forging,  clipping,  wafliing  or  filing  any 
coin  of  this  realm,  or  any  coin  of  other  realms  made  current  here,  or 
the  bringing  into  the  realm  any  counterfeit  coin. 

[-      This  provifo  was  abfolutely  neceffarv  in  relation  to  the  trea* 
2I7i  .  ••  .'  ^ 

^  -*  fon  in  counterfeiting  foreign  coin  contrary  to  the  ftatute  of 

4  H.  1.  cap  18.  becaufc  a  new  treafon,  but  whether  ncceffary  in  rela- 
tion to  clipping  or  impairing  the  coin  of  England  declared  to  be  trea- 
fon by  the  liatute  of  3  H,  5.  may  be  doubtful  upon  what  herein  after 
follows,  but  certainly  was  very  fit  and  convenient  to  avoid  the  queftion* 

By  the  ftatute  of  1  Afar.  cap.  1.  it  is  ena£ted,  that  no  ofitnfe  bein^ 
by  ad  of  parliament  or  ftatute  made  treafon,  petit  treafon,. or  mif- 
prifion  of  treafon,  by  words,  writing,  orcypheiing,  deeds,  or  other* 
wife  howfoever,  ftiall  be  adjudged  to  be  high  treafon,  petit  treafon,  or 
niifprifion  of  treafon,  but  only  fuch  as  be  declared  and  exprefled  to  be 
treafon,  petit  treafon,  or  mifprifion  of  treafon  in  or  by  the  ad  of  par* 
liament  of  the  twenty- fifth  year  of  king  Edward  III.  concernbg  trea» 
fon,  nor  any  pains,  penalty  or  forfeiture  to  enfue  upon  any  offender 
in  treafon,  petit  treafon,  or  mifprifion  of  treafon,  than  fuch  as  are  or* 
daincd  by  that  ftatute ;  and  all  offenfes  made  felony  or  pramunire  fince 
1  H.  8«  not  being  felony  or  within  the  ftatutes  of  pr^emumrc  before^ 
and  all  articles,  iic.  concerning  the  fame  are  repealed. 

And  yet  it  appears  by  the  ftaiute  of  1  &  2  Ph.  t^  M.  cap.  \  1 .  that 
then,  notwithftanding  the  ftatute  of  1  Mar.  cap.  1 .  they  did  take  the 
impairing  as  well  as  forging  or  counterfeiting  the  king's  coin  to  re- 
main treafon ;  for,  by  that  ftatute  of  1  tf  2  P.  Ssf  A/,  cap.  1 1,  that 
makes  the  importation  of  foreign  counterfeit  coin  to  be  high  treafon^ 
it  is  provided,  that  any  that  ftiall  be  accufed  of  the  offenfes  contained 

in 
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ift  thfe  lame  ftamte,  or  any  other  ofleafc  coacerning  die  impairing, 
couaterCeiung  or  forging  of  any  coin  current  within  thi«  kingdom,* 
ihall  be  indidled,  arraigned,  tried,  coDvi(3ed  and  aUaiot  by  fuch  like 
evidence,  and  in  fuch  manner  and  form  a$  hath  been  ufed  in  England 
at  any  time  before  the  firft  year  of  the  reign  of  king  Edward  VL 

So  that  it  feems  they  took  impairing  of  any  coin  current  to  be  ^ 
ireafon  in  force,  but  on  the  other  fide  it  may  be  (aid,  fo  they  took  alfo 
the  forging  of  any  foreign  coin  current  to  be  treafon,  when  aa  ye( 
the  ftatute  of  4.  H.  7.  concerning  forging  of  foreign  coin  made  cur* 
rent  ftood  repealed  by  1  E.  6.  but  it  b  plain  that  no  fiich  ^  j.- 
confeqoence  could  be  made,  for  by  the  (latute  of  1  Mar. '-  ^ 
Jiff.  2.  r^.  6«  forging  of  foreign  coin  made  current  here  is  eoaAed 
to  be  treafon  ;  fo  that  as  to  the  pomt  of  foreign  coin  made  current 
here,  tho  the  ilatute  of  4  H.  7.  cap.  la.  ftood  r^ealed,  yet  I  Mar. 
cap.  6.  flood  in  force  at  the  time  of  the  making  of  the  ftatule  of 
I  kt  2P.bt.M.cap.  11. 

Then  eninea  the  ftatute  of  5  Elix.  cap.  1 1 .  which  reciting  in  ex« 
pxeia  words,  that  the  ftatute  of  3  if.  5.  concerning  clipping,  i^c*  ia 
flBpealed  by  1  Afar.  cap.  1  •  and  the  mifchief  diat  happens  thereby, 
•na«3a,  ^  That  if,  after  die  firft  day  of  May  pext,  clipping,  waihiog, . 
*  vouodhigt  or  filing  for  wicked  lucre  or  gain's  feke  any  of  fb« 
^  prefer  moaies  or  coins  of  Ais  realm  or  the  dominions  thereof,  or 
**  the  monies  or  coins  of  any  other  realm  allowed  and  fuffered  to.  btf 
^  cunent  widiin  this  realm,  or  the  dominions  thereof,  or  that  kere- 
**  alter  at  any  time  (haU  be  lawful  monies  or  coins  of  this  realm  oi* 
*^  of  the  dominions  thereof,  or  of  any  other  realm,  and  by  ppoclama* 
**  tion  allowed  and  fuffered  to  be  current  here  by  the  queen,  her 
**  heirs  or  focceflbis,  iball  be  taken,  deemed,  and  a(^udged  by  virrae 
**  of  this  a£b  to  be  treafon,  and  the  ofieoden,  dieir  comMft^Uors;  con« 
^  ientnrs  and  aiders  ihall  from  and  after  the  firft  day  of  May  be 
^  deemed  tiaiiors,  and  fufier  pa^  of  death  and  forfeit  dieir  goods, 
^  and  foificit  all  dieir  binds  during  their  lives  only. 

^  That  adl,  ti^u  by  charter  have  landd  or  goodi  of  trakors  within 
**  thdr  ISicctiea,  Aall  have  thefe :  a  provifo  that  this  uA  make  no 
"  corruption  of  blood  or  lofs  of  dower.^ 

Aftd  the  a£^  of  18  Elm.  cap.  \.  declaring  ^lat  the  ftdfifying,  im- 
paving,  dimiailbaag^  ibaling,  or  Kghtniog  of  money  was  not  withm 
4ie  ad  of  S  jE//x.  which  ougbc  to  be  taken  ftridly  aooonling  to  the 
words  tbvQofy  ajod  tho  like  odfenfes  not  by  any  equity  to  r^peive  the 

like 
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like  pnniflinieiits  or  pains,  enafis  thofe  oSenfes  to  be  treafon  mlmoA 
in  tetidem  verUs  with  that  of  5  Eiiz.  with  the  like  pr^fo ;  and  note 
diis  claufe  in  both  ftatntes,  and  the  offenders  being  lawfully  tkernf 
€§/ivi^  or  attainted  according  to  the  due  order  and  courfe  of  ike  ktw$  ^ 
this  reabn  fiall  fuffer  the  pains  of  death* 
-  ^  'fhefe  aAs  do,  in  effedi,  declare,  diat  this  was  not  Creafeo 
**  '^  within  the  ftatute  of  25  E.  3.  and  that  the  ftatnte  of  1  Mar^ 
tap.  1.  repealed  that  declaration  that  was  made  in  3.  H.  5.  and  givea 
the  reafon,  becauCe  the  law  beingr  penal  ought  to  be  taken  and  ex* 
pounded  ttnSAj  according  to  the  words,  and  the  like  ofRmfes  not  by 
any  equity  to  receive  the  like  punifliment,  and  therefore  lightning  or 
fcaling  were  not  within  the  aA  of  5  Eliz.  and  neither  within  the  aA 
of  25  K  3.  againft  counterfeiting  the  coin. 

And  yet  it  is  obfervaUe,  that  thofe  very  judges,  which  were  pre* 
fent  at  the  making  of  the  ftatute  of  5  Eli%.  yet  upon  a  folemn  con(i« 
deration  in  fTright^s  cafe,  T.  6  Eliz.  Dyer  230.  did  agree,  that  tho 
judgment  in  treafon  pro  tonfurd  moneta  Anglia  is  no  other  but  to  bt 
drawn  and  hdnged,  and  accordingly  judgment  was  given  in  that  caiei 
and  upon  fearch  of  the  precedents  at  Newgate  I  find,  that  altho  foflM 
judgments  in  cafe  of  clipping  of  money  are  to  be  drawn%  kangoi%  b^ 
headed  and  quartered ;  yet  the  greater  number  both  of  fonner  uA 
latter  times  have  been  only  to  be  drawn  and  hanged  (g)  accoidiiig  tG^ 
Ae  judgment  in  6  Elix. 

And  therefore  my  lord  Cole^  PL  Cor.  p*  17.  dio  he  agree,  that  the 
judgment  for  counterfeiting  the  coin  of  England  is  only  to  be  hanged 
aiid  drawn,  as  it  was  before  the  ftatute  of  25  £.  3.  feems  nevcnheletf 
to  be  miftaken,  when  in  the  iame  page  he  faith,  that  if  any  be  mt^ 
tainted  for  diminifliing  the  king's  money  upon  the  ftatutes  made  in 
the  time  of  queen  Afary  or  Queen  ElixabetAf  beeaufe  it  is  high  trea-< 
Ami  newly  made,  die  offender  fiiall  have  judgment  as  in  the  cafe  of 
high  treafon,  viz.  to  be  drawn,  hanged,  beheaded,  diiinembredt  qmv 
tered,  f^c.  for  the  greater  number  and  better  precedents  run  only  ta 
be  drawn  and  hanged ;  and  fo  it  was  lately  ruled  i^on  great  confi- 
deration  in  a  cafe  in  the  king's  bench  fhjf  tho  perchance  it  |s  not 
error,  whether  the  one  judgment  or  other  be  givdn. 

Upon  the  whole  matter  therefore  it  feems  to  me,  1.  Thai  akko  it 
m  ^  (bovid  be  admitted*  that  clipping  of  die  oqia  of  England  con* 
^       ^  tinned  uieafon  notwithftanding  the  ftatute  of  1  Mtr*  that  yf( 


a 


)  The  cala  of  MUm  uA  Jnomem^ 


», 


it 
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k  is,  at  tbis  day,  treafen  merely  by  the  ftatute  of  5  Eliz,  and  ihere^ 

fore  every  indidmenti  at  this  day,  for  clipping  or  impairing,  &c»  muft 

partat  die  words  of  the  ftatutes  o(S  V  IS  Eii%»  and  conclude  comra 

ybmuanjlaiuti ;  and  this,  not  only  in  the  cafe  of  clipping  of  foreiga 

coin,  which  certainly  was  no  treafon  after  I  Afar,  and  before  5  Elhe. 

but  alio  in  relation  to  the  coin  of  England ;  and  the  reafon  is,  I.  Be« 

caufe  this  ftatute  hath  added  a  qualification  to  thefe  treafont  of  cUp» 

ping  or  lightning,  viz.  it  muft  be  fsr  lucre's  fak€t  which  muft  be  cx- 

pireisly  laid  in  the  indidment,  but  need  not  have  been  fo  laid  by  the 

ftatute  of  3  jFf.  5,  for  tho,  perchance,  it  was  intended,  yet  it  was  not 

exprefled  in  diat  ftatute,  neither  needed  it  then  to  have  been  in  the 

indidment.    a.  Becaufe  in  exprefs  words  the  ftatutes  of  5  tf  1ft 

Eliz.  fay,  that  it  fliall  be  treafon  by  virtue  of  this  ftatute,  which  is 

not  a  btfe  recital  as  in  the  beginiung  of  the  ftatute,  diat  the  ftatute  of 

3  H.  S.  was  repealed ;  but  it  is  alfo  an  exprefs  enaAing  claufe,  which 

is  in  efled  exclufive  of#any  other  law  to  make  it  treafon,  but  this  of 

6  or  18  Eliz.  for  thefe  words  are  in  both  the  ftamtes.    3.  Becade 

it  extremely  alters  the  confequences  of  a  judgment  in  treafon^  for  here 

wa»  no  lofs  of  dower,  no  lofs  of  land  but  during  Ufe,  no  corruptioB  of 

Mood,  fo  that  thefe  ftatutes  did  perfedly  intend  a  total  new  eftabiiih^ 

tnent  and  qualification  of  diis  treafon. 

8.  That  akho  this  be  a  new  law,  yet  inafmuch  as  neidier  at  com* 
snon  law,  nor  after  the  ftatute  of  25  E.  3.  the  treafons  or  ofiisnfia 
concerning  money  had  any  greater  judgment  than  fuch  as  is  given  in 
cafe  of  petit  treafon,  namely  for  the  man  to  he  drawn  and  hanged* 
die  woman  to  be  burnt,  no  higher  or  other  judgment  is  to  be  ^en 
upon  the  ftatutes  of  the  5th  or  18th  Eliz*  and  hence  it  is,  that  in  the 
ftatute  of  25  E.  3,  tho  it  rank  counterfeiting  money  among  high  trea- 
fons, yet  it  alters  not  the  judgment  that  was  at  common  law ;  nay  ifao 
it  be  moft  certain,  that  the  ftatute  of  25  E.  3.  as  to  fome  points  of 
bringing  in  foreign  money  be  introdudive  of  a  new  law,  yet  inaf- 
much  as  it  concerns  money,  wherein  the  higheft  judgment  at  the 
time  of  25  E.  3  was  only  that  of  petit  treafon,  it  doth  not 
inhance  the  judgment  higher  ;  and  accordingly  it  was  re« 
folved  upon  great  advice  and  confideration  of  precedents  Car,  2« 
Banc9  Rtgis  in  the  cafe  (i)  ft>r  clipping  Englijh  coin- 

3.  That  upon  any  trial  of  counterfeiring,  dippii^,  wafliing,  He. 
the  coin  of  England  or  foreign  coin  made  current,  there  is  no  neceffity 

(ij  XhU  I  take  to  be  the  ferccitcd  cafe  oiStffnf  aad  lITirMiVi  i  fi»«^54« 

either 


;["0 
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eidicr  upon  die  trial  or  the  indidmeot  of  two  witnefles,  required  it 
#(her  cafe9  by  the  Aatutet  of  1  £•  6.  a^.  \t*  and  5  £•  6.  cap,  li» 

FcHT  as  to  the  counterfeiting  of  money,  or  ib  much  aS'Wai  ti^fea 
fox  impairii^  moneys  by  1  &  2  P.  tf  il/,  cap.  1 1.  it  is  exprefsly  pio* 
Tided,  that  do  other  etidence  (ball  be  reqnifite  either  upon  the  in* 
diftaient  or  trial  than  was  before  the  ftatiite  of  1  E.  6»  and  as  to 
clipping  and  wsihing*  the  very  ftatujtes  of  S  and  18  EU%.  in  expreb 
terms  require  only  a  convi^lion  and  attainder  according  to  iAe  orJir 
mnd  eeurft  of  the  lofw  ;  and  therefore  though  the  ftatute  of  5  E.  6.  cap^ 
11.  ena^ty  that  two  witnefles  or  lawful  accufers  ftiall  be  reqoke^ 
upon  proceeding  for  any  treafon*  that  now  be  or  hereafter  (baU  be» 
yet  that  aft  is  thus  fiir  derogated  by  thofe  two  afts,  that  require  only 
an  indidmenty  a  contidlion  and  attainder  according  to  t^e  order  an4 
courfe  of  the  law  generally;  for  tho  it  be  held,  that  the  ftatutf 
of  1  <sr  2  P.  {^  Af.  cap.  10.  that  enaAs,  that  all  trials  of  treafoa 
(hall  be  according  to  the  courfe  of  the  common  law,  doth  not  i^kf 
away  the  necefBty  of  two  witnefles  i^pon  the  indi^mentt  becaute 
diat  is  adiftinA  d&ing  from  the  trial.  14.  Elia*  lord  Lufnlifs  cafe^ 
Dy*  99.  Co.  P.  C.  p.  25.  yet  the  words  (cwvUiioH  and  attainder  ^ftor 
the  ordir  and  eourft  ^th^hlw)  oientioned  in  the  flatutes  of  5  tf  \% 
Eliz,  include  the  indiftment  as  well  as  die  uialf  and  therefore  evc^ 
widiout  the  aid  of  the  ftatute  of  I  bf  2  P»  i^  M'  cap.  I  \.  leftores 
die  whole  proceeding  according  to  the  order  of  the  common  )aw  i|i 
cafe  of  clipping  or  wa(hing»  as  the  ftatute  of  V  ^  2*  Ph*  ^  Atar^ 
doth  in  exprefs  words  in  cafe  of  counterfeiting. 

And  note»  upon  the  ftatutes  oibii  \^  Eliz,  tho  Irifik  com  be  M( 

P       -  current  in  England^  when  of  a  baftr  sdlay^  yet  it  is  the  king's 

^^       -'  coin,  and  clipping  or  waflung  in  England  the  coin  of  fwekmd 

is  treafon  by  thofe  a^,  for  the  words  are  the  coin  of  thU  mdnh  T 

dondnions  ihtnof^  which  extends  to  IroUmd. 

4.  The/ourol  thing  obfervable  upon  diefe  ftatutes  is,  that  the  aft 
of  t  Mar,  cap,  1.  reduchig  all  treafons  to  the  ftaodard  of  25  £•  3» 
doth  not  lOfdy  repeal  treafons,  that  were  newly  M9^ed  dt  pnw^  bof, 
flxch  a£b  concerning  treafon  as  wfre  only  declarative,  as  iWs  of 
3  H*  5.  among  others. 

IV.  Tht  fourti  thing  that  I  propounded  to  ^nnfidar,  is  the  hiftoiy 
of  the  puniOiment  of  couaierfeiterB,  btc  of  coin  before  |ho  ftatute  of 
SS  £•  3.  and  how  it  hadi  ftood  fince.  •     • 

In  ihis  kingdom  and  indeed  in  all  the  kingdoms  the  countcrfririi^  of 
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the  king's  money  hath  been  in  all  ages  crimen  laf^  majiftatis  (k)^  tho 
in  many  of  the  old  books  (I)  it  comes  under  the  general  title  of  m- 
men  falfi. 

But  the  punifliment  in  its  kind  and  degree  hath  among  us  vtry  mudi 
varied  both  in  rel»tion  to  the  monetarii  ormoneyers,  that  wereintrofted 
with  the  making  of  coin,  and  othei  s,  that  took  upon  them  to  coun* 
ty*rfeit  the  king's  coin  :  among  the  laws  o£  king  jlthelftan^  L  19.  fet 
down  by  Bromptoriy  p,  843.  Una  moneta  Jit  in  toto  regni  imperio^  H 
mdlus  monetet  extra  pertum^Ji  monitarius  reus  fuerity  amputeterei  manus^ 
l^  ponatur  fupra  monette  fabrlcam^  accord  Hoveden  fub  anno  1127. 
f^  M.  Paris yi#^  anno  1125  fmj. 

In  the  time  of  Henry  I.  it  is  written  by  Simon  Dunelmenjis^  ^.214: 
Monetarii  totius  Angliae  principales  deprehenji  adulterinosf  fcilicet  non 
puros  ex  argentOy  fecijje  denariosy  jufju  regis  Jimul  Wintonst  congregati 


omnes  uni  die  amputatis  dextris^  evirantur;     Et  ibidem  p. 
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251.     Q«/  f^lfos  denarios  fecerit^   oculos  et  inferior es  partes 

corporis  perdet ;   and  Knighton^  p.  2377.  H^  1.  fatuity  ut  fwrei 

Jufpenderentur^  falfarii  oculos  l£  genitalia  amitierent,  fsf  ut  denfirii  tf 

otoli  ejfini  rotundi  (n). 

Knighton^p.  2463.  *^  £A(;^rr<&i  primus  tenuit  parliamentum  apud 

**  London^  fecit  mutari  monetam  regni,  quae  illo  tempore  fuit  viliter 
retonfa  &  abbreviata,  unde  populus  regni  graviter  conquerebatur, 
&  rex  veritaiem  inquirens,  £c  comperiens  trecentos  &  plures  de 
illo  delido  &  felonia  pubiice  convif^os,  quorum  quidam  fuerunt 
fufpenfi,  quidam  didra^li  &  fufpenfi  fecundum  delidi  quantitatciti 
et  qualitatem,  &  ordinavit,  quod  deinde  Sterlingus  ic  quadrans 
deinceps  efTent  rotundi :"  -fo  that  clipping  was  then  held  treafon, 

or  at  leaft  felony. 
After  the  ftatute  of  25  E.  3.  the  punifhment  hath  been  conftantly 

to  be  drawn  and  hanged,  becaufe  that  was  the  proper  judgment  of  it, 

before  the  making  of  the  ftatute. 

fUtrit  reptrtr'h  Jlflmmamm  exufiionlhttt  wum" 
dfetar,  Lth.  IX.  Cod,  tit  t4.  /.  t,  See  ilfb 
H^ikin't  Leges  An^h,  Sax.  p.  $9'  ^  "^* 

(I)  BmSon^  LiL  III.  «  rvrMtf*  ta^k  3. 
V  I.  GlanmJ.  Lii.  XIV.  m/.  7,  Fltt.  Lib.  i. 
M/.  sa. 

Cm)  Leges  Etht^sMtt  i-  14.  ff^^H.  Leg* 
JngMux,  /.  59.  See  ilfo  Leges  Edgsti^ 
/.  8.  Cm/itutkMgi  Ethehtii  in  fim.  Zegtt 
CwBti,  /•  8. 

r»J  mik.  Leg.  Hen.  U  f*  f9^  pk  mm 
iio8./t  3o8./«^  JNM  iiss« 


fk}  By  the  old  Reman  law,  Sfgi  nstmrnu 
flVMft  mrgettns  adsiJieraverit,  Itverky  cmt- 
Jtaveritf  rajerit^  eerrsiferii,  vitiawritf  vitU 
tmve  prhsapim  fignoUm  mottetamy  frmtr 
mdmherhsnSf  repnU^tritt  htmjiwr  im  mfiUem 
dtfortmsdms^  hmUitr  ame  im  mttMllam  dam- 
nmdaiy  sm  in  eraeem  ioUemdut  1  and  wfaat- 
tvcr  dcgret  Jm  wm  of,  Wirt  kema  JSfnvltidi' 
emtmr  9  fee  JtA  FaJi  JeafetsUst  feaOiast 
lib.  V.  lie.  la.  t*  la*  tad  Xi*.  V.  tit.  15. 
Il  u  Aftcnrards  by  «  law  aiCmJtavt'mi^ 
IViBwfa  ptfsAm  Umem  mjejatis  ertrntn 
¥  fiiiivPfM  jMrm  edaittr 


And 
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Aod  akho  the  conrfe  hath  been  in  treafoos  conceniii^  the  kibg^ft 
peribn  not  to  allow  the  privilege  of  clergy,  yiet  before  25  E.  S«  cap* 
4.  pro  clero  it  had  been  thought  and  prafiifed  in  antient  time  to  allow 
the  privilege  of  clergy  upon  an  indi&menC  for  counterfeiting 
money  (o)* 

But  after  that  ftatute  clergy  was  not  allowable  Mn  cafe  of  counter- 
feiting money,  19  H.  6.  47  3.  Stamf  Pla,  Cor.  114^.  yet  whereas  in 
cafea  of  treafon  regularly  he  that  ftands  mute  (hall  be  thereby  con* 
vi^ed  15  £.  4.  33  tf.  Sttnnf.  Pla.  Cor.  IbO  a.  becaufe  not  within  the 
ftatute  of  Weftnim.  1.  cap.  12.  (p)  yet  we  have  fome  hiftorical  in- 
ftances,  that  upon  indidment  ef  counterfeiting  coin  the  prifoner 
(landing  mute  was  put  to  pain  fort  &  dure.     Knighton  tempou  R»  2. 
P        ^fuhanno  1389.  before  Belknap^  Skipwith^  and  others  apud 
*■     ^-*  Lincoln  feptetn  falfarii  monttw  conviHi^  qui  Jimul  tvaRi  fue* 
runt  ^  fufptnfi^  fJ  quidam  vicar ius  de  Wintr Ingham  obmutefeens  ad^ 
judicatus  eft  ad  peenam  mutorutn ;  but  at  this  day  the  law  is  taken 
otherviriie,  and  that  fUnding  mute  amounts  to  a  conviction  of  the 
crime. 

And  in  (hort  at  this  day  in  all  cafes  of  treafon  for  counterfeiting  the 
coin  of  this  kiqgdom,  or  of  any  the  dominions  thereof,  or  of  foreign 
coin  made  current  by  proclamation,  or  for  waihing,  clipping,  fcaling, 
impairing,  or  diminifhing  the  fame,  tho  moft  of  thefe  are  made  trea- 
fon by  new  a^  of  parliament,  as  1  Mar.  cap.  6.  5  Eliz.  cap.  11. 
18  Eli%.  cap.  \.  yet  the  judgment  is  only  for  a  man  to  be  drawn  and 
hanged,  fpr  a  woman  to  be  burned,  and  fo  (as  I  faid)  it  was  fo- 
lemnly  rcfolvcd. 

And  the  reaibn  is,  becaufe  tho  mod  of  thefe  be  new  treafons  made 
by  ^St  of  parliament,  yet  they  are  all  in  their  matter  concerning  mo* 
ney,  wherein  the  judgment  at  common  law  was,  as  in  cafe  of  petit 
treafon ;  and  that  judgment  was  not  altereid  by  25  E.  3.  in  cafe  of 
counterfeiting,  which  is  the  higheft  o£Fenfe  concerning  money,  and 
therefore  is  not  to  be  exceeded  by  the  intent  of  thofe  flatutes,  which 
brought  lefTer  ofFenfes  concerning  money,  as  clipping,  into  the  fame 

(9)  Tot  clergy  wu   mtieiiily  denied  iletl  $  but  in  Tburpift  cife,  (7.  %i  E.  3, 

only  ID  fuch  treafons,  u  were  imoMdiMcly  iUi.  %$.  Rex,)  who  was  coovifiled  of  Ciedt. 

againft  the   king's  pcrfon,  and  therefore  tion  in  levyine  war,  it  was  adjodgcd,  that 

Co.  P,C»f.  16.  clergy  was  aMowfid  in  the  he  cooldnot  be  admitted  to  hU  ckigy: 

cafe  of  counterfeiting  the  great  feal.     See  mot»  U  diwfae  \  but  the  ^6  H.  S.  emp.  f  }• 

•Ifa  the  cafe  of  Butdim^  (F.  \%.K.x.B.  R.  uket  away  derigy  in  ill  cafes  of  treate  : 

Rot.  25.  Rtx,  Soutb^tonJ  who  was  admitted  viJemitea  m  MiiSf  f.  1S5  &  iSfr. 
to  hta  clcr^  <«  being  convtAed  of  felony         (f)  1  C^  Ixf.  a77«  ' 

and  fedtuon .  in  cQiintexfeitin^  the  grctt 

rank 
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rank  of  offetife  with  counterfeiting»  for  they  are  all  offenfes  in  J^ri 
muteria^  and  fo  (hall  have  a  parity  of  judgment. 

See  tlieSut.  xa.  Geo.  3.  ch.  to.  concerning  fUnding  mute  tod  refufifig  to  plead* 

4  BUckf.  Com.  ch.  vi.  page  89. 


CHAP.    XX.  [225} 

CoHctrntng  triafon  in  bringing  in  falfe  money. 

THE  next  point  of  trcafon  is,  if  any  man  bring  in  feilfe  money 
into  this  realm  counterfeit  to  the  money  of  England^  as  the 
money  called  LuJIihoroughy  or  other  like  to  the  faid  money  of  Eng^ 
land^  knowing  the  money  to  be  falfe,  to  merchandize  or  make  pay- 
ment in  deceit  of  onr  lord  the  king  and  of  his  people. 

Touching  this  point  of  treafon  thefe  things  are  obfervable. 

I.  That  the  money  in  this  cafe  mud  be  imported  from  a  foreign 
nation,  for  here,  it  is  not  the  counterfeiting,  that  is  the  treafon,  but 
the  importing  :  and  yet  it  feems  by  the  general  words  of  the  ftatute 
of  35  H.  8.  cap.  2.  the  counterfeiting  itfelf,  tho  out  of  the  kingdom, 
may  be  tried  in  the  king's  bench,  or  before  fpecial  commifSoners,  as 
well  as  any  other  treafon. 

But  at  common  law  the  counterfeiting  beyond  the  fea  feems  not  to 
have  been  fuch  a  treafon  as  could  be  tried  here,  as  treafon  in  adhering 
to  the  king's  enemies  might  have  been,  and  therefore  the  importing 
was  made  treafon  by  this  a<ft. 

Altho  Ireland  h^  within  the  ftatute  of  35  H.  8.  cap.  2.  for  trial  of 
treafon  in  compafling  the  king's  death  or  levymg  of  war,  as  is  before 
obferved,  and  therefore  as  to  that  purpofe  out  of  the  realm  of  EnglanJt 
yet  it  hath  been  held  upon  the  obfcure  book  of  3  H,  7.  10.  that  an 
importation  of  counterfeit  coin  from  thence  into  England  Is  not  trea- 
fon here  within  that  ftatute,  principally  becaufe  the  counterfeiting 
hfclf  is  pumihable  by  the  ftatute  of  25  E.  3.  which  is  of  force  in 
•Inland.  Co.  P.  C.p.  18.  And  the  like  reafon  holds  for  the  p 
Jfle  of  Man.  Before  this  ftatute  there  was  fome  difficulty  L**^J 
what  this  prime  iliould  be. 

In  the  time  of  king  Edward  I.  there  were  three  great  inconve- 
niences touching  coin  imported  from  foreign  pans,  fbmetimes  they 
imponcd  true  coin  of  England,  but  fuch  as  was  clipped,  fometimes 

O  2  they 
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they  imported"  counterfeit  coin  like  to  the  coin  of  England^  but  of  a 
bafe  allay  ;  and  moft  times  they  imported  foreign  coin,  which  yet 
pafltd  between  merchants,  and  filled  the  kingdom  with  bad  money  to 
the  dcirlment  of  trade  and  the  king's  coinage. 

And  to  remedy  thefe  inconveniences  were  thofe  three  ordinances 
made,  called  Staiutum  de  rnQntta  magnum^  it  montla  parviwiy  bf  Jrti^ 
cull  de  moneta  \  by  which,  fearches  were  ordained  of  all  coin  im- 
ported, that  if  any  tlipt  money  or  any  foreign  money,  other  than  of 
England^  Ireland^  or  Scotland^  were  taken,  it  (hould  be  pierced  and 
redelivered  to  the  owner,  if  it  were  falfe  it  (hould  be  detained,  and  the 
bodies  of  fuch  as  had  falfe  or  dipt  money  to  be  attached  (a)^  and  if 
fufpicious,  detained  till  he  produce  his  warrant ;  that  money  be  received 
by  weight ;  and  by  the  fecond,  viz.  Statutum  de  moneta  parvum^  that 
if  any  merchant  brought  in  dipt  or  counterfeit  money,  for  the  firft  of- 
fcnfe  he  fhould  lofc  the  money,  for  the  fecond  he  (hould  lofe  his  money 
and  goods,  and  for  the  third  de  corporibus  fuis  tsf  de  omnibus  bonis  l^  ca^* 
talUsfuis  nobis  tctalit^r  incur ratur ;  that  if  they  were  not  merchants, 
they  (Iiould  pierce  the  dipt  and  counrer(eit  money  and  fend  it  to  the 
XJXchangc,  orherwife  in  whofe  hands  foever  fuch  money  (hould  be 
found,  it  (hould  be  forfeited  to  the  king  :  and  by  articuli  de  moneta 
the  feveral  faulty  coins,  foreign  and  others,  that  had  obtained  in  the 
kingdom  by  common  ufe  are  defcribed  and  decried. 

By  the  (latute  of  9  E.  3.  cap.  2.  Jtem^  "  That  no  falfe  money  or 
**  counterfeit  Sterling  be  brought  into  this  realm  or  elfewhere  within 
**  our  power  upon  forfeiture  of  fuch  money." 

-        «       By  an  aft  or  rather  an  advice,  Rot,  Pari.  17  £.3-  ».  15. 

*■  q^  nul  foit  Ji  hardy  de   porter  fauffe  tsf  malveis  monoie  en 

roialmefur  peyn  de  forfeiture  de  vie  fef  membre. 

Rot.  ParL  20  E.  3.  ».  15.  A  complaint  of  importation  of  falfe 
money,  efpecially  the  falfe  money  called  Luflieburnes^  praying  depunsr 
ceuxy  que  font  trovez  culpablez  d*lapportf  ou  de  le  refceit  de  eipcfacham 
U  fauxifme^  par  judgment  come  faux  monyers. 

Ro\  Quant  a  cefi  point  de  ceux^  qe  apportent  la  faux  mony  deins  U 
realme^  ^  qe  le  ufent  per  voy  de  merchander  ent  faehaiant^  le  toy  voeif 
quils  eient  judgment  de  vie  &  de  membre^  come  faux  monyers^  folonc  Its 
ieys  li  cujiomes  de  reatme\  but  this  was  never  drawn  up  into  an  aft.. 
yet  Rot   Pari.  21  £.  3   ».  19.  the  commons  defire  the  penalty  nay 

(e)  See  an  ordinance  to  thU  purpofe  ia  the  leign  of  king  J%Im  WHk,  Leg*  Anfrte* 
^'»'h  3S9- 

(land 
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fiaad  according  as  vf^LS  ordained  in  the  lad  parliament,  and  that  it 
extend  as  well  to  the  time  paft  as  to  come,  &  qe  nulchartres  defar^ 
don  Joient  grant  de  ditfauxime  ^  treafon  :  they  were  anfwercd,  that  the 
juftices  (hould  be  aiiigned  to  enquire  of  the  time  paft  and  to  come 
after  this  a6i,  and  to  do  right,  and  that  pardons  be  no:  granted  ij 
iegerment. 

By  which  it  appears,  that  it  was  nerer  fettled  to  be  treafon  till 
20  £.  3.  and  even  from  that  time  there  was  but  a  faint  proceeding 
upon  that  offenfe. 

But  this  {latote  of  25  £•  3.  was  diat,  which  made  the  final  fettle- 
ment  in  this  point. 

But  this  makes  only  the  apporters  tbemfehes,  their  aiders,  abet- 
tors,  and  affiftants,  traitors,  not  thofe,  that  receive  it  at  the  fecond 
hand  ;  and  this  ftands  with  rcafon  and  is  confonant  to  the  ftatnte  of 
moneta  before  cited,  which  rendered  the  noerchants  offenfe  punifhable 
at  the  third  time  witfi  death,  but  fubje£ked  others  only  to  lois  of  the 
money,  if  not  pierced  and  carried  to  the  exchange. 

II.  1-hat  it  be  counterfeit  after  the  fimilitude  of  the  money  of 
England^  otherwife  it  is  not  treafon  :  the  bringing  in  of  money  coui>> 
terfeit  after  the  fimilitude  of  foreign  coin  made  carrent  here  by  pro- 
clamation is  not  treafon  within  this  aft ;  but  by  the  ftatnte  of  1  tf 
2  Ph*  frf  Mar.  cap.  11.  it  is  enadled,  **  That  if  any  perfon  after 
*<  Jan.  20  next  (liall  bring  from  the  parts  beyond  the  fea  .  ^^ 
**  into  this  realm  or  into  any  of  the  dominions  of  the  fame  *-  ^ 
**  any  falfe  and  counterfeit  coin  of  money  being  current  within  this 
*'  realm  as  aforefaid,  vi%,  by  the  fufferance  and  confent  of  the  king 
**  and  queen,)  (which  extends  to  thcfuccejfors)  knowing  the  fame  coin 
*'  er  money  to  be  falfc  and  counterfeit,  to  the  intent  to  utter  or 
make  payment  of  the  fame,  within  this  realm,  or  any  of  the  do- 
minions of  the  fame,  by  merchandising  or  otherwife,  that  every 
**  fuch  offender,  dieir  counfellors,  procurers,  aiders,  and  abetters 
*'  (hall  be  deemed  traitors,  and  forfeit  as  in  cafe'of  high  treafon%" 

And  by  the  ftatute  of  1 4  £//z.  cap.  3.  forging  of  foreign  coin  not 
current  by  proclamation,  as  well  without  the  realm  as  within,  is 
made  roifprifon  of  treafon  ;  but  that  aft  extends  only  to  the  counter- 
feitipg,  whether  within  the  realm  or  without,  but  not  to  the  bare 
importing ;  the  inftance  that  is  here  given  is  of  Lujhborcughiy 
which  were  a  bafe  counterfeit  coin  after  the  fimilitude  of  Englijk 
coin. 

O  3  Other 
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Other  monies  both  Wore  and  after  this  ftatute  there  were,  foac 
counterfeity  feme  dipt,  fome  of  bafer  metal,  fome  foreign*  which, 
had  their  feveral  couries  and  periods  in  this  reahn :  Pollards  and 
Crokardsf  that  obtained  focne  time  in  Edward  I.*  but  were  after 
decried  by  proclam^ition  24  £.  i.  vide  Dy.  81.  Other  feveral  bafe 
coins  in  the  fame  king's  time  mentioned  in  the  ordinance  of  Aniculi 
dt  momta^  black  money^  which  had  been  formerly  current  here,  re- 
called by  the  ftatute  of  9  E,  3.  de  monet&i  cafk.  4.  Sujkins^  Hodkins^ 
and  Gaily  half-pence  recalled  by  the  ftatute  of  1 1  H.  4.  cap,  S*  3  H^ 
5.  cap.  f .  Scotch  money  recalled  by  the  ftatute  of  3  if.  5.  cap.  \. 
Blankes  recalled  by  the  ftatute  of  2  i/.  6.  cap.  9.  and  feveral  penal* 
ties,  fome  general*  fome  of  felony  applied  to  tliem ;  but  thefe  were 
for  the  moft  part  out  of  this  ftatute,  and  obtained  here  by  connivaoce^ 
till  recalled. 

III.  The  next  qualification  of  this  offenfe  is,  that  the  bringer  in» 
muft  know  it. 

IV.  The  next  qualification  is,  that  he  muft  bring  it  to  mer* 
cliandize  or  make  payment  thereof  in  deceit  of  the  king  and  his 
people. 

*        -      Counterfeiting  of  the  king's  coin  without  uttering  of  it  ia 
*'     ^-'  treafon  ;  clipping,  wa(hing»  {^r.  by  the  ftatutes  of  5  and  18 
Elm.  is  treafon,  but  it  muft  be  for  gain  or  profit,  and  here  die  im- 
porting is  not  treafon*  unlefs  it  be  to  merchandize  or  utter  it. 

And  hereupon  my  lord  Coke  (a)  concludes,  that  he  muft  merchan* 

dize  therewith,  or  make  payment  thereof;  it  is  a  favouruble  expo«> 

fition,  but  die  ftatute  is  not,  that  if  he  import  and  merchandize, 

but  pur  mere handizer  fj  payment  f aire f  if  it  were  to  that  intent,  tl^ 

'  ftatute  makes  it  treafon. 

And  by  the  ftatute  of  1  £^  2  Ph.  i^  Mar.  ca/t.  11.  touching 
knportadon  of  coin  counterfeit  of  foreign  money,  it  muft  be  to  the 
intent  to  utter  and  make  payment  of  the  fame ;  and  tho  the  beft 
trial  of  an  intention  is  by  die  a£l  intended  when  it  is  done,  yet  the 
intent  in  this  cafe  may  be  tried  and  found  by  circumftances  of  faA, 
by  wordSi  letters,  and  a  thoufand  evidences  befides  the  bare  doing  of 
ihefiid:. 

As  in  cafe  of  thofe  many  ads,  thar  prohibit  lading  of  wool,  gol^ 
£lver,  He.  with  an  intent  to  tranfport  the  fame,  whereby  fome  ^e 
made  felony,  tic.  the  intent   (hall  be  tried  in  diofb  cafes  (being 

jomed 
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joined  widi  an  z&)  by  circuinftances,  that  evidence  the  intent  of  that 
adion,  for  the  bare  intentions  cannot  receive  any  trial,  yet  intenti- 
ons joined  with  an  overt-a^  as  here,  importation,  niay  be  tried  and 
dtfcovered  by  circomftances. 

So  that  it  feems  the  very  importing  of  counterfeit  money  ^r  m^- 
chomdkur^  (sfc.  to  the  intent  to  merchandize  or  make  payment  there- 
with, tho  no  fuch  merchandize  or  payment  be  atf^oally  madev  is 
treafon  by  this  ftatnte,  if  the  party  importing  know  it  to  be  fuch,  and 
that  as  well  his  int^t  as  his  knowledge  lies  in  averment  and  proof. 

And  ihns  ia  concerning  treafons  relating  to  money. 


CHAP.    XXI.  [230] 

Concerning  high  irtafin  in  killing  the  cIianceIIor»  Isfc. 

I  COME  fliortly  to  treat  of  tlie  laft  kind  of  high  treafon  declared 
by  this  aA. 

Si  heme  tuajl  chancellory  treafurer^  oujujiice  nofire  feigneur  le  roy  Jel 
un  banck  ou  del  autre^  juftice  in  eyre^  cu  de  qffifesy  H  touts  autre  jujiices 
affignes  de  oyer  tsf  terminer^  efteant  en  lour  place  fefant  lour  office. 

I.  This  ftatute  extends  only  to  the  aAuai  killing  of  fome  of  thefe 
officers,  and  therefore  a  confpiring  to  kill  any  of  thefe  without  adlual 
killing  of  any  of  them  is  not  treafon ;  but  if  many  confpirc  to  do  the 
a£l,  and  one  of  the  confpirators  adhially  do  it,  this  feems  to  be  treafon 
in  them  all,  that  are  abettors  or  counfellors  to  do  the  adl;  as  is  before 
inftanced  in  levying  of  war,  and  therefore  there  is  a  particular  a£V 
made  3  H.  7.  cap,  14.  that  makes  the  confpiring  the  death  of  a  |.rivy 
counfellor  to  be  felony  fa). 

If  a  roan  only  ftrike  or  wound  one  of  thefe  officers,  tho  in  the  cxe- 
cution  of  his  office,  this  is  a  great  mifprifion,  for  which  in  fome  cafes 


{m)  But  this  %Bt  extends  only  to  fach  of- 
fieoders,  as  are  the  king's  fworn  fervants, 
whofe  names  are  entered  in  the  cheque- 
rpii  of  the  king's  houfehold,  and  who  is 
oader  the  ftate  of  a  lord  s  and  according  to 
lord  Ctkes  opinion  the  confptracy  muft  be 
olotted  to  be  done  within  the  king's  houf- 
nohi.  Cb.  P.  C.  p.  59  by  this  ftatute  the  of- 
fender was  not  deprived  of  the  benefit  of 
the  dcrgy  j  but  by  %^nn,  cap,  16.  on  oc- 


cafion  of  RUeri  Harlrf^  Efq ;  (afterwards 
earl  of  Oxford)  being  lUbbed  by  Antbcny 
Guj/cardt  who  was  then  under  examination 
before  a  committee  of  privy  council,  it  wan 
enabled,  *'  That  whoever  mould  unlawfully 
**  attempt  to  kill,  or  (hould  unlawfully  af- 
**  fault,  ftrike  or  wound  a  privy  counfellor 
**  in  the  execution  of  hia-omce,  ftiall  fuffer 
*f  death  as  a  felon  withottt  benefit  of  clcr« 
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theofiender  (hall  lofe  his  hand  {bj^  as  was  once  done  in  the  cafe  of 
my  lord  chief  juftice  Richard/on  fitting  as  juflice  of  oyer  and  tewiimr^ 
but  it  is  not  treafon  within  this  a£l. 

-        -      II.  This  ftatute  extends  to  no  other  officers  but  diofe  above- 
■*  ^  J  named,  and  therefore  not  to  the  lord  fteward»  confhible,  mar- 
fliaU  admiral,  or  lord  of  parliament,  tho  in  the  exercile  of  their  offices; 
tjt  may  be  murder,  but  not  treafon.  Co.  P.C,p  18. 

A  juftice  of  peace,  tho  there  be  in  the  end  of  his  coramiffion  of  the 
peace,  nee  non  ad  dlverfa  feloniai^  malcfaiia  audieni*  i^  temuna»d\ 
is  not  a  juftice  of  oyer  and  terminer  within  this  a£l,  for  the  juftices 
of  oyer  and  terminer  are  intended  fuch,  as  have  their  commiffion  aJ 
audiend^  isf  terminand\  (ffc,  as  the  principal  defignation  of  their  office  ; 
and  thus  it  is  in  divers  ftatutos  alfo,  that  fpeak  generally  of  juilices  of 
eijer  and  terminer  fcj. 

But  »  juftice  of  peaoe  may  be  alfo  a  juftice  of  oyer  and  terminer  by 
another  commiffion,  as  many  times  they  are,  and  then  they  are  within 
this  ftatute,  when  they  are  fitting  by  virtue  of  dial  coramiffion. 

The  lord  keeper,  when  there  is  a  lord  chancellor  alfo,  as  U^ere  may 
be  both  at  the  fame  time,  feems  not  to  be  within  this  law ;  but  if  there 
be  no  lord  chancellor,  then  tlie  lord  keeper  is  within  this  a6l,  for  by 
the  ftatute  of  5  Ellz.  cap,  18.  their  office  is  declared  to  be  the  fame  to 
all  intents  and  purpofes,  as  if  the  lord  keeper  were  lord  chancellor. 

But  the  commiffioners  of  the  cuftody  of  the  feal  (d)  or  for  the 
treafury  are  not  lord  chancellor  or  lord  treafurcr  within  this  aft,  and 
therefore  at  fuch  times  as  the  treafury  hath  been  in  commiffion  thofo 
commiffioners  have  not  the  fame  power  as  the  lord  treafurcr,  as  in 
cafes  of  writs  of  error  by  the  ftatute  of  31  £.  3.  cap.  12.  (e)  in  the 
exchequer  before  the  lord  chancellor  and  treafurcr,  and  fo  for  the 
fetting  of  the  prices  of  wines  by  the  ftatute  of  7  E.  6  (f)  neither  do 
riiey  fit  as  lord  treafurcr  in  the  exchequer-chamber,  as  judges  of  equity^ 
|.  -|  It  pxtend^  not  to  the  chancellor  and  under  treafurcr  of  the 
^  "^  exchequer,  nor  to  the  chancellor  of  the  county  palatine  of 
Lancaftery  nor  to  the  lord  privy  feal,  for  thefe  are  fpecial  officers  and 
of  a  lower  rank,  than  the  lord  chancellor  or  treafurcr. 

ni.  The  MW  qualification  of  this  treafon  is,  that  it  muft  be  efteants 
en  lour  placei^  Jefant  lour  offices ;  wherever  the  feal  is  open,  whether 

(h)  3  Co  Jn/t,  140.  fgj  Sec  alfo  31  Eiiz.  cap.  i. 

CcJ  9  Co .  1 1 S.  ^.  Cro.  Slat,  87,  697.  f/J  Thi»  power  is  given  by  1 7.  H.  t.  r«p* 

ffj  But  it  fliould  (iscm,  that  now  they  23.  which  ftatute  wai  revived  hjf  ih^  5  of 

■re  within  the  ad,  fince  bv  1  IT.  (^M.feJ.  6  Ed,  6.  eaf.  17.  h\it  there  is  nothiuf  of  it 

1 .  c^,  21.  their  office  is  declared  to  be  the  in  the  7  £.  6* 

iame,  end  they  to  have  the  fame  iurifdic- 

tion  and  privileges,  as  k>rd  ckaoceilor. 
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in  the  court  of  chancery  or  in  Ac  chancellor's  houfcg  the  chancellor 
or  keeper  there  fcaling  writs  nfeants  en  fon  pkce^  fefant  fon  office. 

Aiid  the  fame  law  fecms  to  be,  if  he  be  hearing  of  caufcs  in 
his  cii^iTiber,  for  tho  aniiently  the  hearing  of  caofes  upon  EngViJh 
pjils  v\ai  »aie,  yetufc  hadi  fufficiently  obtained  to  give  it  the  flylc 
ox  ftjitii  fon  cjice* 

Qi^^'Cy  touching  the  lord  treafurer's  difpatching  bufinefs  In  his 
hcufe,  whether  this  he/eant  in  fon  place^  but  fitting  in  the  court 
of  exchequer,  or  cxchequer-chamber,  or  in  the  ftar-chamber,  when 
itfioody  YoAhcexk/cotttinfonplace^  i^c. 

The  place  for  the  juAices  of  the  fcveral  courts  are  the  courts 
diemfclvesy  where  they  ufually  or  by  adjournment  fit  for  the  diipatch 
ofthe  bufiixefsof-their  courts. 

And  fo  much  ihall  fuffice  for  this  tre^fon  M>. 

I  Hawk.  P«  C.  41. 4  Black.  Com.  c.  vi.  p.  S4, 


CHAP.  XXII.  [  233  ] 

Concirning  principals  and  acceflaries  in  ireafon. 

BEFORE  I  leave  the  difcourfe  concerning  high  treafon  it  is  ne. 
ceflary  to  coniider,  whether  or  how  all  are  principals  in  high 
treafon. 

In  cafes  of  felony  there  are  two  forts  of  principals,  viz.  principals 
lA  the  firft  degree,  that  do  the  iaA,  be  it  in  murder  or  any  other  fe- 
lony, and  principals  in  the  fecond  degree,  that  are  prefent  aiding  and 
abetting  the  felony. 

And  regularly  in  felony  there  are  two  fort3  of  acceflaries,  1.  Ac- 

cefiaries  before  the  fad,  which  are  not  prefent,  but  yet  counfelling, 

commanding,  or  abetting  the  felony,  but  in  manilaughter  no  fuch 

acceflaries  can  be  before ;  and  2.  Acceflaries  after^  fuch  as  knowing 

a  felony  to  be  done  by  fuch  a  man  do  yet  receive  or  maintain  him, 

unlefs  it  be  a  wife  receiving  her  hufband  (aj ;  of  diis  hereafter  in  its 

due  place. 

Now  in  treafon  thus  far  it  is  agreed  of  all  hands,  1.  That  there  are 

no  acceflaries  a  parte  ante^  but  all  fuch  as  counfel,  confpire,  aid,  or 

abet  the  committing  of  any  treafon,  whether  prefent  or  sdifent,'  are 

all 
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all  pripc^s.  2.  It  m  Iikewife  afjreedof  all  haiids»  tkan  in  all  treafena^ 
except  char  which  concerns*  counterfeiting  the  great  or  privy  feal,  or 
■EioDeyy  whofoever  knowingly  receives^  maintains,  or  comforts  a 
irakor,  is  a  principal  in  high  treafon.  Co.  P.  C.  16,  133.  and  fo  it 
is  there  cited  to  be  refolved  in  the  cafe  of  Ahington^  who  received  Gar* 
mety  that  was  one  of  the  confpirators  in  the  powder  treafon :  that 
which  hath  occafioned  the  doubt  hatli  been  the  refolution  in  Coftyer'u 
cafe,  Dy,  296.  who  was  indided,  that  prodltorii  recepUiffet^  6fr. 
Fairfax,  fciens  iffum  dhierfas  pecias  monet^  ad Jtmiiitudingm  mwttst 
|.  ^  Anglix  vocat  fliillings  i/^ya^^  mnaU^fahncaffe  ;  upon  tfaia 
"^  ^  "*  be  and  odiers  were  difchai|^»  becaufe  it  was  mifprifion  of 
treafon  oidy,  and  not  treafea ;  but  this  opinion  is  contradiAed  \/f 
my  lord  C^ke^  Pla.  Cor.  p.  138.  and  yet  it  is  iaid  by  the  ianie  aocbon 
P^fcba  9  Jac.  12  Rep.  81.  the  receiver  ef  a  coi»terfeiter  of  d&e  feal 
or  money  is  no  traitor. 

We  will  fee  therefore  in  what  cafes  an  aS  ex  pofifano  will  be» 
treafon  in  relation  to  the  aid  of  him,  that  committeth  this  or  any 
ether  treafon. 

A  man  is  imprifoned  for  treafon,  the  gaoler  volnntarily  fttffers  hira 
to  eicape,  this  is  treafon  in  the  gaoler.  Stamf.  PL  Co.  32. 

If  a  perfcn  be  arrefied  for  ueafon,  be  that  rekves  him  is  guilty 
of  treafon. 

And  fo  if  a  man  be  imprifoned  for  treafon,  and  another  prifeoer 
or  any  other  perfon  breaks  the  prifon,  and  lets  out  the  party  impri* 
ibned  for  treafon,  this  is  treafon  in  the  party  that  breaks  the  prifon. 
]  /f.  6.  5.  Stamf.  PL  Cor.  32.  nay,  if  a  ftranger  breaks  the  prifoo 
and  lets  out  one  there  imprifoned  for  treafon  ;  this  is  held  treafon» 
tho  he  that  breaks  the  prifon  knew  not  that  any  there  was  impri- 
foned for  treafon ;  fo  refolved  by  ten  judges,  P.  16.  Car.  CrokeSSZ., 
Betfftid'i  cafe ;  but  my  lord  Coke  holds  that  he  mud  be  knowing  it  Co. 
'Mag.  Cart,  fuper  Jiatuium  de  frangentlbus prlfonam  (b). 

Rot.  ParL  2  H.  6.  n.  18.  infchedula.  Mortimer  was  committed 
to  the  Tower  of  London  for  fufpicion  of  treafon ;  and  23  Feb.  2  JSF 
6.  was  indided,  quid  per  covinaniy  confoederationetn  bf  affenfum  Wil* 
ielmi  King,  idc.  pro  divcrjis  denariorum  fummis  eidem  WilKelmo 
King  per  frafaium  Johannem  Mortimer  promiffisy  idem  Johannes 
turrim  prati&if  falfo  li  proditorie /regit :  the  indiflment  was  removed 
into  parliament,  and  John  Mortimer  Iikewife  brought  into  tlie  par- 

(h)  %  Co.  Inp,  590. 

liament  \ 
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liament :  the  commons  defired  the  duke  of  Gloucefter  (then  commif* 
fioned  to  hold  the  parliament)  that  the  indi^menc  might  be  aflBrmedt 
and  diat  John  Mortimer  di  pr^tdi^is  pro£tionibus  &  felon'iis  canvm^ 
£atur:  thereupon  the  duke  and  lords  at  the  requeft  of  the  commons 
a£5rm  the  indidlment  by  zSi  of  parliament,  bt  quod  pra-  ^  - 
Jiff  us  Johannes  Mortimer  de  proditlonlbus  tifeloniis  pr^tdiffis  L>  «^<>  J 
c^nvlncatury  iff  quid  tra/iatur  per  nudlum  civiiaiiSf  l^  fuper furcai  d$ 
Tyhuxnc  fujpendaturf  ti  ad  terram  projiciatur^  li  caput  ejus  amputiiur$ 
tf  mteriorafua  camburantur^  isl  corpus  ejus  in  quatuor  partes  dividalur^ 
H  caput  efus  ponatur  Juper  portam  poutis  London^  fsfc.  fsf  quod  bona 
V  cAtalla^  terras  li  teHennniafua^  tarn  indominico^  <pi&m  in  reverjione^ 
domino  ngiforisfaciat. 

So  that  it  feems,  tho  ih^  (latute  of  25  E^  3.  {jpeaks  not  of  thefe 
ofinfes,  yet  they  are  in  a  manner  incidents,  and  virtually  included 
within  the  original  offenfe,  and  dierefore  thefe  cafes  of  voluntary  per* 
miffion  to  efcape*  refcue,  breach  of  prifon,  tranflate  the  original  of- 
fenfe upon  him,  that  commits  it  by  the  common  law  ^  and  thefe 
would  be  treafons  as  well  in  the  cafe  of  counterfeiting  of  coin,  a« 
other  treafons. 

But  herein  thefe  things  are  obfervable,  1.  This  judgment  in  Afor* 
iimer^B  cafe  is  not  at  all  now  in  force,  nor  binding,  for  the  fbnue  of 
1  Mariet  repeals  not  only  enadled  treafons,  but  declared  treafons,  that 
were  not  within  25  E.  3«  and  2.  That  therefore  at  this  day,  if  one 
be  committed  for  fufpicion  of  treafon,  and  another  break  goal  to  let 
him  out,  yet  unlefs  the  party  imprifoned  were  really  a  traitor,  this 
is  no  treafon  at  this  day.  3.  But  if  be  were  really  a  traitor,  thea 
breaking  of  the  prifon  to  enlarge  him  is  treafon,  and  a  treafon  of  a 
greater  guilt,  than  a  knowing  receiver,  and  then  it  is  treafon  by  vir- 
tue of  the  common  law,  for  it  is  a  kind  of  incident ;  the  like  of  a 
receiver  of  a  traitor,  or  a  goaler  that  fuffers  him  voluntarily  to  efcape» 
thofe  are  incident  treafons  by  the  common  law,  and  virtually  inclu«» 
ded  in  the  flatute  of  25  £.  3.  as  well  as  a  receiver  of  a  traitor  knowr 
ingly. 

The  difiefiences  therefore  feem  to  be  thefe,  wliich  ftate  and  recoa<* 
^ilethe  whole  matter. 

Firji  as  for  new  treafons,  If  an  zSi  of  parliament  ena&  a  new 
treafon,  and  that  the  offender,  his  counfellors,  abetters,  and  aiders 
thereunto  ihall  fufier  as  traitors,  this  dodi  not  make  leceivers  or  com  - 
forters  after  the  feft  guilty  of  treafon,  fgr  expre£ium  facit  ceffare  tacl^ 

turn  ; 
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-      ,-  turn  ;   fach  a  claufe  we  {hall  find  in  t!>c  ftatutc  23  Eliz.  cap^ 
^  **   -*  2.  for  a  new  felony  fcj,  5  EUz.  tap.  1,  in  a  cafe  oisLpr^nofi'  ^ 
mre  (d). 

If  an  offenfe  be  made  treafon  mtbe  oifender,  his  procurers,  cour«-'^ 
felbrs,  abetters, xonfenters,  (without  the  word  thertunio)  yet  it  feenis 
to  mc  for  the  fame  reafon  it  doth  not  make  the  ^knowing  receivers 
traitors,  unlefs  the  words  receivers  or  cotnforten  be  alfo  inferted :  for 
the  former  words  impon  an  ofienfc  preceding  or  concomitant  to  the  zOt 
of  treafon,  but  the  latter  words  receivers  and  comforters  are  after  the 
ollenfe,  and  fo  of  another  nature :  and  this  dificrence  appears  exprefsly 
by  the  ftatute  of  13  Eliz.  cap,  2.  where  abetursj  procurers^  and  eottn* 
/rilcrs  are  made  guilty  of  high  treafon  ;  but  receivers  and  comforters  fe/ 
after  the  fad  are  only  within  the  ftatute  of  pramwnre ;  the  like  in  ^ 
Eli»»  cap.  2.  where  the  coming  of  a  prieft,  bfc.  is  treafon^  but  bis 
TceeiTcr,  aider,  or  comforter  is  felony  :  fo  b  isf  6  E.  6.  cap.  1  i.  and  1 
EHz.  cap,  5.  t/te  ofenders^  their  counfellors^  abetters  and  procurers^  and 
#//  and  every  their  aiders  and  comforters  knowing  the  fame  extend  to 
knowing  receivers. 

The  word  (aid)  is  of  fomewbat  a  more  doubtful  extent,  yet  we 
ihall  find  in  thofe  ftatutes  and  fome  others  the  v/ori  aid  to  be  applied 
to  an  aiding  after  the  offenfe,  and  not  in  it  or  to  it ;  but  it  ieems  to  me, 
that  when  it  is  joined  only  with  thofe  that  import  a  confent  to  the  of- 
fenfe, ^as  procurers^  counfellorsy  aiders^  abetters^  or  counfellorsy  eon* 
f enters  and  aiders)  as  in  the  ftatute  of  5  Eliz.  cap.  11.  for  clipping* 
18  Eliz  cap.  1.  for  impairing  1  Mar.feff,  2.  cap,  6.  for  counterfeit- 
ing foreign  coin,  it  muft  be  conftmed  of  thofe  that  are  aiders  in  the 
offenfe,  and  not  bare  receivers  of  the  perfon. 

But  in  all  new  treafons,  thofe  that  refcue  him  from  prifon,  or  fuf- 
fer  him  voluntarily  to  efcape  being  lawfully  committed  to  his  cuftody» 
tho  thefe  are  not  exprefsly  contained  in  that  new  ad  of  treafon,  yet 
they  are  traitors  by  a  neceiTary  conftrudiion  of  law  upon  the  aft 
.  .  itfelf ;  but  if  the  a6l,  be  general,  making  a  man  a  traitor  for 
*  *^ '  -*  fuch  an  aft  without  mentioning  in  what  degree  his  aiders, 
or  abetters,  comforters,  or  receivers  (ball  be^  it  feems  probable,  that 
the  receiver,  knowing  it,  is  thereby  virtually  made  alfo  a  traitor; 

(()1\i^  word*  of  this  ftatute  are,  tMert^  lers,  alders^  ofjifiontt^  mnd  C9mforteri» 

frocurertp  and  abettirs.  (ej  1  he  words  in  this  place  of  the  ib« 

(d)  Ihe  words  of  thia  (btnte  are  more  tiftc  aic,  oidifi^   t9mf*TUKh  ot  matiitai»m 

cxteniivey  vm»  aStaertf  frocurers^  couitJ'eU  erj, 

AiS|. 
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Ais,  I  fay,  feems  probable,  but  rnqft  certainly  procurers,  confcntcrs, 
•nd  aiders  to  the  h6t  are  thereby  traitors,  tho  not  fpecially  fo 
enaOcd ;  this  is  agreed  in  Conyer\  cafe,  Dy.  296.  Co.  P.  C.  IS  ii 
138. 

Sicondly^  As  touching  treafoiu  within  the  z.St  of  25  £.  3. 

The  procuring,  counfeiling,  confenting,  or  abetting  fuch  treafbnst 
tho  cot  fpecially  exprefled  in  that  ftatute,  is  treafon  within  that  ftatute. 
Cf.  P,  C.  cap*  64.^.  138.  and  fo  is  the  rcceivbg  of  a  traitor,  or  % 
goaler's  voluntary  permitting  him  to  efcape,  if  he  were  in  truth  a 
tmttor. 

In  cafe  of  the  knowingly  receiving  of  a  perfon  guilty  of  coun* 
terfeicingof  coin,  or  of  the  great  feal,  there  is  diverdty  of  opinion^ 
M.  12  &  13  £//2.  Dy.  296.  and  my  lord  (?0i^^  himfelf  in  his  12  Rep^ 
^.  81.  9  Jae.  iays,  that  it  is  not  treafon,  and  yet  Pla.  Cor.  cap.  <64. 
p.  138.  he  holds  it  treafon,  tho  this  latter  opinion  is  the  more  pro^ 
bable,  the  former  is  more  merciful. 

But  in  all  other  treafons  againft  the  king  within  the  ftatute  of  25 
E.  3.  the  receiver  of  a  traitor  knowingly  makes  the  receiver  a  traicor : 
this  was  Jbington^s  cafe  for  receiving  Garret  guilty  of  the  powder 
treaibn,  Co.  P.  C.  p.  138. 

Only  this  difierence  is  to  be  obferved,  he,  that  being  committed 
for  treafon  breaks  prifon,  may  be  indidied  for  breaking  of  prifon  be* 
fore  he  be  convif):  of  the  principal  ofFenfe,  for  which  he  was  oom** 
fitted,  but  not  of  treafon,  but  it  will  be  only  felony  by  the  ftatute 
Ji  frangitHtbus  prlfonam^  for  this  ftatute  dc  frangentlbus  prifonart 
fluakes  it  not  treaibn ;  and  if  it  did,  yet  the  ftatute  of  25  E.  3.  makes 
it  no  treafon,  becaufe  not  within  the  fame  ftatute,  and  confequently 
1  Mar^  cap^  1.  exempts  it  from  being  treafon ;  but  he,  that  reficuedi 
a  perfon  imprifoned  for  treafon,  or  biFers  him  voluntarily  co  efcape, 
fliall  not  be  arraigned  for  that  offenfe,  till  the  principal  offender  he 
convid:  of  that  oflenfe :  for  if  he  be  acquitted  of  the  principal  offenfe, 
•the  gaoler,  that  fufFered  the  efcape,  and  he  that  made  ^  r  ^^^oi 
refcue  fliall  be  difcharged ;  and  the  like  in  felort y.  Coke  Mag.  ••  '^  •* 
Car .fuper flat,  defrangentibusprifonam^  p.  592-  and  the  reafon,  is  be- 
caufe tho  refcuing  a  perfon  charged  with  treafon,  or  fufiering  him 
wilfully  to  efcape  be  a  great  mifdemeanor,  yet  it  is  not  treafon,  un- 
lefs  in  truth  and  reality  he  were  a  traitor,  for  a  man  fnay  be 
mrrefted  or  imprifoned  under  a  charge  of  treafon,  and  yet  be  no 
traitor. 

'  And 
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And  tho  the  receiver  of  a  trakor,  knowing  it,  be  a  principal  traitoff 
and  Ihall  not  be  faid  an  accefiary,  yet  thus  much  he  partakes  of  as 
acceflfary,  1.  That  his  indidbnent  muft  be  fpecial  of  the  recerpt,  and 
not  generallyy  that  he  did  the  thing*  which  may  be  otherwife  in 
cafe  of  one,  that  is  a  procurer,  counfeUor,  or  confenter ;  thus  it  was 
done  in  Conjirz  cafe,  Dy,  296.  2*  That  if  he  be  indi&ed  by  a  fe- 
deral indidment,  he  ihall  not  be  tried  tiQ  the  principal  be  convidled 
(f)%  upon  the  reafon  of  the  goaler  and  refcuer  before  given,  for  the 
principal  may  be  acquitted,  and  then  he  is  difcharged  of  the  crime 
of  receipt  of  him.  3.  If  he  be  indi&ed  fpecially  of  the  receipt  in 
the  fame  indidment  with  the  principal  ofiender,  as  he  may  be,  yet 
the  jury  muft  firft  be  charged  to  inquire  of  the  principal  offender ; 
and  if  they  find  htm  guilty,  dien  to  inquire  of  the  receipt,  and  if  the 
principal  be  not  gtiilty,  then  to  acquit  both ;  and  accordingly  it  waa 
ruled  in  ArditC^  cafe  (g)^ 

For  tho,  in  law,  they  be  both  principals  in  treafon,  and  poffibly 
proceft  of  utlary  may  go  againft  him,  that  receives,  at  the  fame  time 
as  againft  him,  that  did  the  fad ;  and  tbo  the  principal  appear,  pro* 
cefs  may  go  on  againft  the  other  (otherwife  in  the  cafe  of  an  ac- 
cellary  in  felony,  Stamf.  Pla,  Cor.  47.)  yet  in  truth  he  is  thus  £ir  an 
acceflary,  that  he  cannot  be  guilty,  if  the  principal  be  innocent. 

How  far  Mortimer's  cafe  agrees  with  law  at  this  day,  v'ukbimm 
infra^  H  vide  fupra. 

.  -  Hiat,  which  will  not  make  an  acceflary  to  felony  after  the  hiO^ 
L  <39J  ^m  iiQt  make  a  man  principal  in  treafon  ;  therefore  fending 
of  a  letter  for  his  deliverance,  or  fpeaking  a  good  word  for  him,  tsic. 
will  not  be  treafon.  Stamf.  PL  Cor.  41.  ^.  how  fiir  charioble  re* 
lief  will  do  it,  vide  infra  jvptr fiotiOwn  13  Eli%.  cap.  1. 

Poller  ii3«  341.  347.    i.  Hawlu  P.  C«  di*  Xvii*  §.  39«  ft  ch.  xx.  (.  4.    Poft.  341. 

(f)  See  pojh0  B^ok  II.  t^f*  aS.  And  tretfMi)  was  not  at  Hat  lime  oonviCledtf 

therefore  the  conviftion  of  lady  ARte  UJU,  nor  inoeed  waa  there  any  proof  that  O10 

I  Joe*  II.  waa  contrary  both  to  law  and  at  that  time  knew  he  had  Mcn  in  th(e  fOi 

ftalbo,  for  that  Hich  the  principal  (for  bcllion.  Sidit  Tr,V*L  IV,  p*  Z05* 

Inrbottriag  whom  (he  was  coaviQed  of  {^J  t  Andmu*  i54«p«  109* 


CHAP. 
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CHAP.   XXIIL 
C$ncemtng  forfeitures  by  treafin 

HAVING  gone  thro  tlic  fevcral  treafons  declared  by  this  ftatute, 
I  (hall  now  proceed  to  what  follows  in  this  ftatute,  which  is, 
1.  Touching  forfeitures  of  high  treafon.  2.  Touching  declaring  of 
treafon  by  parliament,  and  under  this  head  fhall  confider  thofe  fe* 
veral  declarations  and  new  ena<5led  treafons  fince  the  ftatute  of  2S 
E.  3.  and  how  they  ftand  ar  this  day. 

The  forfeitures  for  treafon  are  either  goods  or  lands. 

As  to  goods :  the  king's  prerogative  as  to  goods  forfeit  for  treafon 
is  the  fame  as  to  forfeitures  for  felony,  only  there  feems  to  be  fom« 
difference  in  relation  to  grants  thereof.  22  40'  *^*  The  king  grants 
to  the  mafter  of  St.  Leonard's  Omnia  bona  isf  catalla  tcnenti^m  fuorum 
fugitlvorum,  t^ felonim  qualitercunq{it  damnatorum,  A  tenant  of  the 
mafter's  was  convift  and  attaint  for  kiUing  of  the  king's  meffenger, 
which  at  that  time  was  held  high  treafon ;  it  was  ruled,  that  the 
mafter  fliall  not  have  the  goods  of  this  perfon  by  force  of  this  gene- 
ral grant. 

As  to  lands  this  ftatute  of  25  E,  3.  goes  farther,  Et  foit  a  entendus^ 
qe  Uf%  cafes  fuifnofmes  doit  ejire  adjugge  treafon^  ft  ft  extend  a  noflre 
feigneur  le  ray  ^  fa  royal  tnajefiy^  isf  de  tiel  manners  de  treafons  lefor^ 
feiture  des  efchetes  appertenont  a  nqftre  feigneur  le  roy^  ci  bien  de  tetres 
a  teHements  tenus  des  autres*  come  de  lui  me  fine, 

I  fhall  here  examine,  1.  Of  what  lands  the  king  (hall  have  p        ^ 
the  efchete  upon  attainder  of  treafon,  and  2,  In  what  manner  *-  ^   -■ 
or  degree  he  (hall  have  thofe  efchetes.     3.  Where  a  fubjedl  in  poinlf 
rf  privilege  or  franchife  (hall  have  thefc  royal  efchetes. 

I.  As  to  the  firft  of  thefe,  what  lands  are  forfeit  to  the  king  by 
attainder  of  treafon,  my  lord  Coke^  PL  Cor.  p,  19.  gives  a  full  ac- 
count of  them,  which  I  (hall  repeat  with  fome  additional  obferva- 
tioitt  :  1.  At  common  law  the  lands  entailed  were  forfeited  for  treafon^ 
1)ecaufe  it  was  a  fee-(xmp1e  conditional ;  but  by  the  fbtute  W.  2.  dt 
donis  conditionaltbus  the  forfeiture  of  lands  entailed,  even  in  cafe  of 
treafon,  was  taken  away,  aod  the  general  words  of  this  ilatutc  of  25 
E*  Z.  doth  not  repe^  the  (btute  of  IVeflm,  2. 

But. 
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But  fome  later  fiatutes  have  given  to  the  king  the  forfeiture  for 
treafon  of  lands  entailed  :  the  ftatute  of  21  R.  2.  ca/t.  3  did  eive  the 
foefeiture  of  lands  entailed  to  the  king  for*  the  treafons  therein  men- 
tioned ;  but  that  ftatute  with  the  whole  parliament  of  21  R.  2.  ^vvas 
repealed  by  the  ftatute  of  1  i/.  4.  cap,  3. 

By  the  ftatute  of  26  H.  8  cap.  1 3.  injinc  lands  entailed  are  for« 
felted  by  attainder  of  treafon,  viz.  ^*  All  fuch  lands,  tenements,  and 
•*  hereditaments,  which  any  fuch  offender  (hall  have  of  any  eftate 
**  of  inheritance  in  ufe  or  pofleftion,  by  any  right,  title,  or  mean^, 
**  within  any  of  the  king's  dominions  at  the  time  of  any  fuch  trea- 
•*  fon  committed,  or  at  any  time  after,  faving  to  all  perfons,  other 
«<  thu^n  the  ofienders,  their  heirs  and  fucceftbrs,  and  fuch  perfoas  as 
**  claim  to  any  of  their  ufes,  all  fuch  right,  title,  intereft,  poflef- 
'*  iion,  Isfc.  as  diey  might  have  had  if  this  2,A  bad  not  been 
"  made/' 

And  by  the  ftatute  of  33  1/.  8.  cap.  20.  fa  J  "  That  if  any  perfon 
**  be  attaint  of  high  treafon  by  the  courfe  of  the  comincm  law  ibcb 
^*  attainder  (hall  be  of  as  good  force,  as  if  it  had  been  by  parliament } 
*^  and  the  king,  his  heirs  and  fucceflbrs  fhall  have  as  much  benefit 
*^  by  fuch  attainder,  as  well  of  ufes,  rights,  entries,  conditions^  as 
«  pofleffions,  reverfions,  remainders  and  all  other  things,  and  ftafl 
^  ^*  be  deemed  in  the  a£bial  and  real  poflcfiMm  of  the  lands, 
L  4  J  <f  tenements,   hereditaments,  ufes,  goods,  chatties,  and  all 

odier  things  of  the  offender,  which  his  highiie&  oug^  to  have, 

if  the  attainder  had  been  by  authority  of  parliaxnent,  without  any 
**  office  or  inquilition  to  be  found  for  the  iame,  ikviug  to  all  per- 
**  fons,  (other  than  the  offenders  and  their  heirs  and  affigos,  and 
^  other  perfons  claiming  by,  from  or  under  them  or  to  their  ufts 
'*  after  the  treafon  committed)  all  fuch  right,  title,  ufe,  pofleffion, 
^  entry,  reverfton,  remainder,  intereft,  cooditioo,  fees,  offices,  rentXy 
**  annuities,  commons,  leafes,  and  all  ochtr  cpmoMxfitics,  and  here- 
**  ditaments  whatfoever,  which  they  fhould,  mig^  or  ought  to  hare, 
''  if  this  z6!t  had  not  been  made.*' 

And  die  ftatute  of  5  tf  6  Ed.  6.  uf.  l\.  is  to  dtofame  efteA. 

Thefe  ftatutes  as  to  the  forfeiture  of  hnds  entailed  remain  ia 
force,  and  are  not  repealed  by  the  ftatuts  of  1  Mlnr.  and  fo  il.badi 

(^tf^ScetbecattfcofaBakisgthissfi^  3«  Gib  it^.  to.  J^ 


tflSTORlA  PLACITORUM  CORONiE.       44! 

Wen  often  niled»  and  particnlarly  by  all  the  judges  in  the  lord  Shef* 
JUld'%  cafe  21  Jac  de  qwpoftta. 

And  the  reafon  is^  becaufe  the  ftatute  of  1  Mar*  cap.  1.  enaAing^t 
dur  no  treafon  (hall  be,  but  what  was  enaAed  by  25  E.  3.  and 
that  no  pains  of  death,  penalties  or  forfeitures  ihall  cnfue  for  doing 
any  treafon^  other  than  be  in  the  ftatute  of  25  £.  3.  thefe  words 
Mher  than  be  mentiwed  in  the  Jiattue  of  25  jS.  3*  refer  to  treafons, 
not  to  forfeitures  or  penalties ;  and  therefore  tho  by  the  ftatutes  of 
26  and  33  H.  8^  new  penalties,  vi%.  forfeitures  of  lands  intailed, 
are  introduced,  this  forfeiture  is  not  repealed,  but  only  new  treafona 
not  mentioned  in  25  E*  3.  fo  that  at  this  day,  if  tenant  in  tail  be  at- 
taint of  treafon,  the  eftate-tail  is  forfeited,  and  yet  this  attainder 
Works  no  corruption  of  blood  as  in  relation  to  the  heir  in  tail :  3;ld0 
the  lord  Lumk/^  cafe  cited  in  Dowty*%  cafe,  3  Co.  Rep.  10.  b.  Grand- 
father tenant  in  tail,  Either,  and  fon,  the  father  is  attaint  of  treafon 
and  dies,  the  grandfather  dies,  the  land  (hall  defcend  to  the  grand- 
child, for  the  &ther  could  forfeit  nothing,  for  he  had  nothing  to 
forfeit  I  and  the  ftatute  of  26  //*«  8.  that  gives  the  forfeiture  of  te* 
nant  in  taili  yet  corrupts  not  the  blood  by  the  attainder  of  the  fa« 
ther. 

And  therefore  it  is  agreed  in  the  principal  cafe,  that  if  p  « 
after  26  if*  8.  and  before  33  H.  8.  which  vcfts  all  in  the  lH^J 
king  without  office,  if  tenant  in  tail  had  been  attainted  of  tzeafon, 
and  died  in  that  interval,  the  land  would  have  defcended  to  his  fon 
till  office  found  ;  but  otherwife  in  cafe  of  tenant  in  fee-fimple  attainted 
and  dying  before  office,  the  fieehold  is  caft  upon  the  king  without 
office,  becaufe  none  could  take  it  elfe« 

2.  llie  king  at  comraon  law  and  by  virtue  of  this  ftatute  was  en- 
titled to  a  right  of  entry,  where  the  party  was  in  merely  by  difleifin 
or  abatement,  but  not  to  a  right  of  entry,  where  the  pofleilbr  was  in 
by  title ;  but  at  this  day  by  virtue  of  the  ftatute  of  33  H.  8.  above- 
mentioned  the  king  is  entitled  to  a  right  of  entry  in  both  cafes,  and 
that  without  office,  but  then  there  muft  be  an  inquifition  or  feizure 
to  bring  the  king  into  the  adiual  pofleffion  ;  and  if  he  grant  it  over 
before  fuch  feixure,  the  grant  muft  be  fpecial,  not  of  the  land  ftmply^ 
but  of  die  right  to  the  land,  otherwife  neither  land  nor  the  right 
of  entry  paffeth  i  it  is  fo  adjudged  in  Dowty\  cafe,  S  Co.  Rep. 
10.  b. 

P  3-  If 
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3.  If  a  peifoa  committing  treafon  hath  at  the  time  of  die  treafixi 
committed  a  bare  right  of  aftion  touching  any  hinds,  or  a  right  to 
reverfe  a  judgment  given  againft  him  by  v^rit  of  error,  or-  a  right  to 
bring  a  fonncdoo,  or  writ  of  entry,  but  hath  no  right  of  entry 
%vithout  fuch  recovery  in  fuch  adion  ;  this  right  neither  at  common 
law  nor  by  the  ftatute  of  33  H.  8.  is  given  to  the  king  by  the  at- 
tainder of  treafon,  3  Co.  Rep.  3.  a.  marquis  of  IVinchefter's  cafe,  3. 
Co.  Rip.  10.  *.  Dvwty's  cafe  fo  adjudged  ;  but  yet  there  have  been 
two  great  cafes  rcfolved,  that  tread  hard  upon  the  heels  of  this  judg- 
ment. 

H.  15  Ell%.  PL  Com.  hh2.  b.  fFalfingham*8  cafe:  fTyai  tenant 
in  tail  of  the  gift  of  king  Henry  VII.  the  reverfion  in  the  crown, 
made  a  feo£Fment  in  fee,  and  then  was  attaint  of  treafon,  and  died 
leaving  ifliie^  tho  the  feoffor,  againft  his  own  feofiment,  could  not 
claim  any  right  at  the  time  of  the  treafon  ;  yet  it  was  adjudged,  1. 
That  there  remained  in  him  fuch  a  right  of  the  entail,  as  was  for- 
-  felted  to  the  king.  2.  And  that  the  king  was  in  as  of  hit 
L*43  J  reverfion,  and  {hould  not  be  fubjed  to  leafes  duly  made  by 
fFyat  before  his  attainder. 

21  Jac.  in  Camera  Scacearli  Stone  and  Newman* s  cafe,  it  waf 
adjud^  in  B.  R*  and  affirmed  in  Camera  Scaccarii  by  the  greater 
number  of  joftices.  Bigoti  tenant  in  tail  general  makes  a  feoffment 
to  die  ufe  of  himfelf  and  bis  heirs ;  and  before  the  ftatute  of  26  or 
87  H.  8.  commits  treafon,  and  is  attaint  of  treafon,  and  dies  leaving 
iffue  inheritable  to  the  entail,  then  a  fpecial  ftatute  is  made  3 1  ^.  ft* 
wherdiy  be  was  to  forfeit  all  eftates  and  rights  ;  yet  it  was  adjudged, 
1 .  That  againft  his  own  feoffineot  the  tenant  m  tail  could  have  np 
right,  and  therefore  if  the  cafe  had  ftood  barely  fo,  die  right  of  the 
entail  could  not  have  been  forfeited  by  the  attainder.  2.  But  when 
an  eftate  returns  to  him,  that  is  forfeited  by  the  attainder,  the  king 
iball  hold  this  eftate  difcharged  of  the  right  of  the  old  entail,  and 
diat  right  ihall  never  revive  to  die  iffue.  3«  That  the  retrofpeA  of 
die  king's  tide  by  the  attainder  (hall  over-reach  and  avoid  the  re- 
mitter, which  was  virrought  in  the  ifliie  before  die  king's  adual  feilia 
by  the  attainder  or  office  thereupon. 

But  it  is  to  be  noted,  that  if  the  king  makes  a  gift  in  tail,*  iaviflg 

die  reverfion  to  himfelf,  the  attainder  of  treafon  of  fuch.teoant  fQ 

tail  (hall  not  bar  his  iffue,  becaufe  the  ftatute  of  34  H.  0.  caf»  SO* 

ena6ts^ 
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tnafts,  **  That  the  heir  in  tail  in  fuch  cafe  fhall  have  the  lands,  any 
**  itcovcry,  or  any  other  thing  or  things  hereafter  to,  be  hadj  done* 
••  or  fufFered  by  or  againft  fuch  tenant  in  tail  to  the  contrary  not. 
*•  withftandrag  ;**  which  aft  coming  after  26  H.  8.  and  33  H.  8. 
diat  gave  the  forfeiture  of  lands  entailed,  is  a  repeal  of  thofe  (latntes 
as  to  this  cafe,  and  a  reflitution  of  the  ftatute  Je  donh  condltionalibus 
in  this  fpecial  cafe:  and  therefore,  where  in  PlwudttC^  Commefttaries 
(Waljtnghamh  cafe)  Wyaty  who  was  tenant  in  tail  of  the  gift  of 
the  crown,  the  reverfion  in  the  crown,  was.attaint  of  treafon  1  M(tr. 
he  had  not  forfeited  his  land  by  virtue  of  the  ftatutes  of  26  or  33 
J7.  8.  if  there  had  been  no  more  in  the  cafe  ;    but  In  that  cafe  he 
lofl  it,  becade  by  a  fpecial  aft  of  I  (^  2PA,bf  Mar.  tliat  attainder 
-was  confirmed,  and  farther  it  was  enafied,  **  ITiat  he  (hould  for- 
•*  feit  all  the  lands,  tenements,  and  hereditaments,  whereof  -        ^ 
•*  he  or  any  to  his  ufe  was  feized  the  day  of  the  treafon  *"  ^^ 
•*  committed,  faving  the  right  of  all  perfons  other  than  the  p^rfon 
^  attainted  and  his  heirs,  and  all  claiming  under  them  after  the 
•*  treafon  committed ;''  and  this  aft  coming  after.  34  H.  8.  cap,  20. 
repealed  that  aft  as  to  this  cafe,  as  the  aft  of  34  H.  8.  repealed  the 
%l&&  of  26  and  33  H.  8.  as  to  entails  of  the  gift  of  the  crown,  where 
the  reverfion  continues  in  the  crown. 

But  fince  all  thefe  ftatutes  it  is  enafted  by  the  ftatute  of  5  &  6 
B,d*  6,  cap.  11.  "  That  every  offender  being  lawfully  convift  of 
*'  any  manner  of  high  treafon  according  to  the  courfe  and  cufteim 
^  of  the  common  law  fhall  lofe  and  forfeit  to  the  king^s  highnefs, 
<*  his  heirs  and  fucceflbrs,  all  fuch  lands,  tenements,  and  heredita- 
^  ments,  which  any  fuch  offender  or  offenders  fhall  have  of  any 
I  effaite  of  inheritance,  in  his  own  right,  in  ufe,  or  poflcffion^ 
^  within  this  realm  of  England^  or  elfewhere  within  the  king*6 
^*  dominions  at  the  time  of  fuch  treafon  committed,  or  at  any  time 
^  after  :**  this  aft  coming  after  34  H.  8.  makes  lands  of  the  gift  of 
the  king  in  tail  fubjeft  to  forfeiture  for  treafons,  as  well  as  other 
lands  entail.     16  Eiiz.  Dy.  332.  3* 

4.  At  common  law  the  king  was  not  entitled  to  a  condition,  that 
was  in  die  party  attainted ;  but  now  by  theexprcfs  words  of  the  flatut6 
of  33  H.  8.  the  king  is  in  fome  cafes  entitled  to  a  condition  of  re- 
entry belonging  to  the  party  attainted,  viz.  not  to  the  land  itfelf 
but  to  the  benefit  of  that  condition,  which  might  reduce  the  land  into 
die  pofleffion  of  die  party  attainted,  if  be  bad  not  been  attainted. 
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and  now  to  the  benefit  of  the  king :  4>ut  herein   diis  diflfermce  I0 
to  be  obferved. 

1.  If  the  condition  be  foch,  as  that  the  fubftance  of  the  pcrfor* 
mance  diereof  is  not  boand  up  ftridly  to  the  perfbn  attaint,  dien 
fuch  a  condition  is  given  to  the  crown,  and  he  may  peifonn  it» 
as  the  party  hioifelf  might  have  done  in  cafe  the  condition  hath  & 
continuance* 

1  Co.  Rsp.  n.b.  EngUfield's  cafe :  %r Francis  EngUfuld  conveyed. 
P  .  his  lands  to  the  ufe  of  bimfelf  for  life,  the  remainder  to 
*-  ^^  -^  his  nephew  and  the  heirs  male  of  his  body,  tics  with  a  /r^- 
vifot  that  in  as  much  as  he  might  turn  prodigal,  and  therefore  for  a 
bridle  to  him,  if  Sir  Francis  by  himfelf,  or  any  other  during  his  life, 
ihottld  deliver  or  ofier  to  his  nephew  a  ring  of  gold  to  the  in* 
tent  to  make  void  the  ufes,  then  die  ufes  (honid  ceafc — Sir  Francis 
is  attaint  of  treafon  ;  it  was  ruled,  diat  the  queen  in  the  life^time  of 
Sir  Francis  may  by  commiffion,  i^c.  tender  die  ripg  and  make  void 
the  uies,  for  it  was  not  perfonally  annexed  to  him»  but  might  b#- 
performed  by  the  queen. 

This  cafe  was  judged  Af.  33  (sf  34  Eliz.  but  it  was  not  diovg^t 
faSc  to  rely  upon  this  judgment ;  but  35  £/iz*  cap.  B*  there  was  a 
fpecial  nGt  of  parliament  reciting  the  attainder  and  the  conveyance 
with  the  provifio  :  *'  And  it  is  declared  and  enaAed,  that  the  attain* 
««  der  be  conBrmed,  and  that  the  queen  was   lawfully  entitled  to 
^  take  benefit  and  advantage  of  that  provifointhe  fame  form,  as 
'*  Sir  Francis  EngUfield  might  have  done,  and  that  the  faid  provifo 
*'  or  condition  was  well  performed  by  the  queen's  commiffion  :*' 
But  fuppofe  Sir  Francis  had  died  before  die  queen  had  made  dit 
tender,  then  the  condition,  which  was  only  limited  to  him  during  his 
life,  had  been  determined,  and  the  queen  could  not  have  tendered^ 
for  the  attainder  could  not  lengthen  the  condition  longer  than  the 
firft  limitation ;  but  on  the  other  fide,  if  the  condition  be  appropriated 
and  applied'  to  the  perfon  of  the  party  attaint,  then  fuch  condidoa 
is  not  given  to  the  crowp. 

The  dttke  of  Norfolk's  cafe  11  Eiiz  (b)  cited  in  EngUfidd's  cafe 
(0  be  adjudged  and  then  agreed  by  the  court :  the  duke  conveyed  land 
to  ufes,  provided  that  if  he  fhall  be  minded  to  revoke,  and  (ball 
figiiify  his  mind  in  writing  under  his  proper  hand  and  ieal^fdb* 

• 
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Ibribedby  diree  witiiefles,  diat  then  the  ufes  fhould  be  revoked,; 
it  was  ruled,  that  this  condition  was  not  giveii  to  the  crown  by  his 
attainder. 

2.  Car.  l.B.R.  Six  fFiUiam  Shelly  (c)  madea  feoffinent  to  the  life 
of  himielf  for  Ufe,  the  remainder  to  his  firft,  fecood,  third,  -  ^^ 
and  other  fons  in  tail,  provided,  Aat  if  Sir  miluM  Shelfy  at  t**  J 
any  time  during  hb  life  give  or  deliver,  or  lawfully  tender  to  the  feof- 
fees or  any  of  them,  their  heirs  or  affigns,  a  gold  xing,  or  a  pair  of 
gloves  of  the  price  of  twelve-pence  j^  Willielmo  tunc  dtclarante  fi  ex-* 
frejfantey  that  the  tender  was  to  the  intent  to  avoid  the  deed,  diat 
then  it  fliould  be  void,  and  the  feofees  fhouM  ftand  feifed  to  the  nfe 
erf*  Sir  tViUtam  and  bis  heirs ;  and  it  was  adjudged  in  the  common 
pleas,  diat  this  condition  was  fo  perfonal,  diat  it  vras  not  given  to 
the  king,  but  upon  a  writ  of  error  in  B.  R,  the  court  was  divided ; 
fFhithck  and  J^nesy  that  it  was  given,  Croh  and  Dodiridgt^  that  it 
was  not  giyen  tp  the  king,  li  ficjleut. 

In  the  cafe  ctfVheeler  and  Smith  (d)^  Simon  Majmt  being  pof- 
fefled  of  this  redory  of  Haddtnham  for  fixty  years,  in  1643.  afEgned 
k  over  to  ttuflees  in  tfuft  for  himielf  for  life,  and  afterwards  to  di« 
vers  other  trufts  for  payment  of  debts  and  other  things,  provided 
severthelefs  and  upon  condition,  that  if  the  faid  Shnm  Majm  fball 
at  the  time  of  his  deceafe  have  ifliie  of  his  body,  that  then  and 
from  thenceforth  the  truftees  fball  ftand  poflefied  for  fuch  perfon  and 
perfons,  and  fucb  eflate  and  eftates,  as  Simwt  Mapu  by  his  laft  will 
and  teflament  fhall  limit  and  appoint,  and  for  want  of  fuch  limita* 
lion  and  appointment,  m  tnift  for  fuch  after-born  child  ;  provided 
alfo,  that  if  the  faid  Suncn  Mayne  fhall  hereafter  during  his  life  be 
minded  to  make  void  thefe  prefent  indentures,  or  any  ufe  or  tnifl 
therein,  of  to  limit  new  ufes,  and  tlie  fame  his  mind  ihall  deckre 
or  fignify  under  his  hand  andfeal  in  the  prefence  of  two  witnefles^ 
then  die  ufes  (hall  ceafe,  and  then  the  truftees  (hall  (bmd  poflefied 
to  fuch  ufes,  as  he  by  fuch  deed  or  writings  or  by  fafs  laft  will  and 
teftament  in  writing  ihall  limit  and  appoint.  SimM  Mapu  was 
guihy  of  tlie  execrable  murder  of  the  king,  had  iflue  a  fon,  waa 
attainted/  and  died  without  making  any  fuch  will  or  revocation  or 
declaration,  and  by  aA  of  parliament  all  the  cfbtes,  which  he  had 

ic)  See  thtf  ufe  by  the  name  of  H^0rmr        fi)  See  this  cde  reported  %  Xek*  364^ 
tnd  Hardum  in  Lteh  sjf  691  101.19^     608,  6;6j,  jfu       t  Hod*  tb$  %%, 
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or  any  in  tnift  for  him»,  and  all  rights,  conditions,  btc.  were  veiled 
in  the  crowDi  who  granted  this  rcdlory  to  the  duke  of  York^  and  by 
m       .  him  the  fam-^  wis  granted  to  Sir  IVHUam  Smyth  :  it  was 
^  ^' -'  •dju4ged  in  the  conunon  pleas,  and  upon  a  writ  of  error 
affirmed  in  the  king's  bench,  P.  23  Car.  2.  that  Sir  fVilUam  Smyth 
had  no  tide  to  this  reSory:    1.  That  this  was  a  pcrfonal  condi- 
tion and  not  given  to  the  king,  under  his  hand  and  undtr  his  proper 
iandf  being  all  one  in  fenfe  and  appropriate  to  his  perfon.    2.  That^ 
if  ic  were  given,  yet  the  fame  expiring  by  the  death  oi  Maym  could 
not  be  performed  after  his  death  by  the  king*     3*  Admitting  it  might, 
yet  nothing  but  the  condition  was  in  the  king,  and .  not  the  rei^ry 
itfelf,  till  the  condition  performed.  4.  That  confequently  the  redory 
palTed  not  to  the  duke  of  Yorky  becaufe  the  condition  was  not  per-* 
formed.     5.  Neither  the  performance  of  die  condition  nor  the  be« 
nefit  thereof  paffed  to  the  duke  by  the  general  grant  of  the  reAory, 
but  itmuft  have  been  fpecially  granted,  or  otherwife  nothing  pafled. 
6.  That  here  was  no  eftate  in  truft  for  Simw  Mayni  longer  tha^ 
during  his  life,  becanfe  the  whole  refidue  of  the  truft  waa  out  of 
him,  and  was  not  reducible  back  to  him,  but  by  a  firiift  performance, 
of  the  condition  or  poweri  which  was  ftridUy  tied  to  the  perfon  of 
Simon  Mayne^  and  determined  by  his  death,  and  therefore  not  givea 
to  the  crown ;  hut  if  it  had  been  given  to  the  crown»  and  might  by 
the  crown  be  transferred  to  the  patentee,  yet  it  feeros  the  patentee 
could  not  transfer  or  affign  that  condition  over  to  another ;  but  thia 
laft  queftlon  was  not  moved,  as  I  remembei*,  for  the  refolution  of 
ibe  former  points  made  an  end  of  the  cafe. 

5.  At  common  law  the  king  by  attainder  of  treafoo  was  not  cn« 
titled  to  ufes  or  trufis  belonging  to  the  party  attaint :  dius  it  is  recited 
to  be  the  law  by  the  ftatute  pf  27  H,  8.  cap.  10.  and  was  one  of 
the  reafons  of  the  making  of  that  ftatute  for  transferring  of  uiies  into 
pofleffion ;  and  hence  it  was,  that  in  fome  general  a(^s  touchinj^ 
treafon,  as  that  of  21  R.  2.  cap.  3.  and  in  moft  particular  ads  of 
attainder,  diat  were  made  after  that  time,  there  was  fpecial  proviiion 
made,  that  the  parties  attaint  ihpuld  ^rfeit  all  the  lands,  whereof 
they  or  any  oilier  to  their  ufe  were  feized,  and  in  moft  of  tho&^£U 
proviiion  was  alfo  made  to  fave  from  forfeiture  fuch  lands,  whereof 
|-  01  ^^  perfons  attaint  were  feized  to  the  ufe  of  any  other, 
■•  ^*  •'  may  be  feen  in  die  aSs .of  attainder :  vOt  Rtt.  FarL  1 
E.  4.  n.  is.  3  E.  4.  n.  28,  &r. 

And 
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And  yet,  altho  the  ftatote  of  97  H.  8.  cap,  10.  had  executed 
ufes  into  poiTeffion,  fo  that  after  that  ftatnte  all  uies  were  drowned 
,  in  the  land,  yet  there  have  -fucceeded  certain  equitable  interefts  called 
trufts,  which  differ  not  in  fubftance  from  ufes ;  nay,  by  the  very 
flatute  of  jH  jFT.  8.  cap.  10.  they  come  under  the  fame  name,  VM* 
nfcs  or  tnifti. 

And  by  the  ftatute  of  33  H.  8.  cap.  20.  there  is  a  fpeclal  claufe, 
Aac  the  perfoa  attainted  (hall  forfeit  aU  ufes,  &c.  and  the  faving  is 
to  aU  perfona  other  than  die  perfon  attainted,  and  his  heirs,  and 
«D  peribns  claiming  to  the-ufe  of  them  or  any  of  them. 

And  what  other  ufes  there  could  be  at  the  making  of  the  ftatute 
0f  33  H.  8.  but  only  trufts,  fuch  as  are  now  in  pradlice  and  re« 
tained  in  chancery,  I  know  not,  and  yet  fuch  haib  been  the  opinioo^ 
of  men,  or  rather  their  neceffity  in  refpe£l  of  frequent  emergencies 
in  eftates  and  their  difpoiitions  thereof,  that  thefe  trufts  (ince  the 
ftatute  have  not  only  been  kept  from  being  executed  by  die  flatuta 
of  27  H.  8.  but  have  been  held  and  ufed  quite  as  other  things  dif- 
ferent from  ufes,  and  from  all  thofe  burdens,  with  which  ufes  were 
incumbred  by  leveral  a£ls  of  parliament  made  before  27  H.  8. 

And  therefore  H.  55  £11%.  Croke^  ».  2.  J5.  R.  RidUr  and  Punter 
(t)^  fuch  a  truft  not  withing  the  ftatute  of  3  H.  7.  cap.  4.  or  any 
odier  ftatute  of  that  nature. 

Af.  16  Jac.  B.  R.  Crokcy  n.  23.  ffj  the  king  made  a  leafe  for 
years  to  Sir  John  Duncombe  of  the  provifion  of  wines  for  the  king, 
but  in  truft  for  the  earl  of  Somerfet^  who  was  afterwards  attainted  of 
felony;  by  the  opinion  of  all  the  judges  the  king  fliall  have  this  truft, 
and  fo  if  a  perfon  outlawed  have  a  bond  made  to  another  in  truft  for 
kim,  it  fliall  be  executed  by  an  information  in  the  exchequer-cham* 
ber  or  chancery  ;  but  it  was  agreed  by  them  all,  and  fo  refolved  in 
Mtngdon^s  cafe,  that  a  truft,  if  a  freehold,  was  not  forfeited  by  at^ 
tainder  of  treafon. 

But  how  this  refolution  in  Abington^9  cafe  can  fland  with  ^       ^ 
die  ftatute  of  33.  H.  8.    I  fee  not,  for  certainly  the  ufes  ^  ^^ 
there  mentioned  could  then*  be  no  other  than  trufts,.  and  therefore 
die  equity  or  the  truft  itfelf  in  cafes  of  attainder  of  treafon  feems  for- 
feited by  the  ftatute  of  33  iif.  8.  upon  an  attainder  of  cifly  qe  irufi- 
ef  an  inheritance,  tho  pof&bly  the  land  itfelf  be  not  in  the  king. 

P  4  But 
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But  indeed,  where  the  king  or  a  common  perfon  is  entitled  to  all 
cfchete  by  an  attainder  of  felony,  there,  by  the  attainder  of  cefty  qs 
trujl  in  fee^Jimple  the  land  nor  truft  doth  not  come  to  the  king  or 
lord  by  efchete,  for  the  efchete  is  only  oh  defefium  tenentisy  and  ia 
this  cafe  the  king  or  lord,  hath  his  tenant,  as  before,  namely  tho 
feoffee  in  truft,  who  is  to  be  attendant  for  the  fervices  to  the  king  or 
lord,  and  by  die  attainder  of  felony  of  the  feodfee,  the  lord 
ihall  have  his  efchete  of  the  lands  difcharged  of  the  truft ;  and  be^ 
fides,  an  attainder  of  felony  is  not  within  the  fta^ute  of  33  H.  S* 
cap.  20.  and  fo  it  was  refolyed  by  all  the  court  in  the  exchequer,  Afy 
21  Car.  2.  wherein  the  cafe  was  ihu^^AJ, 

10  Mart  it  1  Car.  1,  a  long  leafe  of  the  manor  oiB$Hy  Tracy  camo 
to  Sir  Ralph  Freeman.^ 

4  Car*  1*  The  fee-fimple  thereof  was  conveyed  to  Sir  George  SamU 
and  his  heirs  in  truft  for  Sir  Ralph  Fneematu 

July  1633,  Sir  G^ffrj^tf  having  iflue  two  fons,  Framan  Sands  ^xA, 
George*  Sands^  Sir  Ralph  Freeman  devifed  part  of  the.  manor  ta 
Freeman  Sands  and  his  heirs»  and  other  part  diereof  to  George  the  foa 
and  his  heirs,  and  devifed  all  the  reft  of  the  manor  to  Freemam 
Sands  and  George  his  brother,  and  all  fuch  other  fons  as  Sir  George 
ibould  have  by  Jane  bis  wife,  and  their  heirs,  and  made  Sir  George 
Sands  and  Ra^h  Freeeman  executors,  and  appointed  tben^  to  ^otivey- 
the  term  according  to  thefe  trufts. 

Ralph  Freeman  the  executor  refufpl  Sir  George  took  adminiftration 
alone  to  him  and  his  wife  ci^m  tejiamento  annexo. 

1635.  Freeman  Sands^  died  without  iflue,  George  being  his  brother 
and  heir. 

r   rol  Afterwards  Sir  George  by  Jane  his  wife  bad  iflue  another 
■•  ^   J  Freeman  Sands^  but  no  conveyance  was  executed  of  the  term 
or  inheritance. 

1655.  Freeman  Sands  murdered  his  brother  George^  who  dying 
without  ifliie  all  that  right  or  tniA,  that  was  in  George  the  brotbern 
defcended  and  furvived  to  Freeman* 

1  Jug.  1655.  Freeman  the  ion  was  attainted  of  felony, 

23  Nov.  J  655.  Sir  George  takes  adminiftration  to  his  fon  George^ 

The  land  being  held  of  the  king,  as  of  the  manor  of  EaJI^Green^ 
XvicA,  the  king's  attorney  preferred  an  infozmatioQ  againft  Sir  George 

(h)  I  Sid.  404. 

Sand% 
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Sands  in  the  exchequer-chamber  to  have  a  conveyance  both  of  ibc 
term  and  inheritance  to  be  executed  by  Sir  Gecrge  Sands  unto  the 
lungi  being  the  lord  of  whom  the  land  was  held;  but  it  was  una 
voce  iefolved»  1.  That  as  to  the  inheritance,  tho  there  were  a 
truft  for  George  the  fon,  and  that  truft  deicended  unto  Freeman  the 
murderer,  as  his  brother  and  heir,  and  was  in  him  at  the  tinie  of 
the  death  of  his  brother  and  at  his  attainder,  as  to  the  greateft  pait 
of  the  lands,  and  as  to  the  reiidue  of  the  lands  the  truft  was  origi* 
nally  for  Freeman  Sands 9  yet  in  as  much  as  Sir  George  Sands  coud* 
nued  feized  of  the  fee^fimple,  and  fo  was  tenant  to  the  Icing,  tho 
fubje£t  to  a  truft  ;  yet  the  truft  eicheted  not  to  the  crown,  but  Sir 
George  held  it  difcharged  of  the  truft.  2.  Hiat  the  term  for  yean 
was  not  extinguiftied  in  law  by  the  acceflion  thereof  to  Sir  Gearg/e^ 
OS  executor  or  adminiftrator,  ibo  Sir  George  bad  the  fee-fim[de9  be* 
caufe  it  was  en  autre  droiU  that  he  had  the  term.  3.  Tliat  if  the 
fprm  for  years  bad  been  9  term  in  grofs  ia  truft  for  die  party  at* 
taint,  dien  by  the  attainder  of  felony  the  ^g  had  been  entitled 
ihereunto,  not  in  point  of  efchete,  byt  by  his  prerogative,  having 
iona  bt  catalla  fthnum.  4*  But  this  term  being  to  attend  tlie  inhe- 
ritapce  the  pufl  diercof  was  not  like  the  truft  of  a  chattle  in  groft, 
but  was  to  wait  upon  the  inheritance  (and  otherwife  it  bad  been 
impoffible  for  the  greateft  pan  to  have  defcended  from  George  Sonde 
to  his  brother  Freeman  Sands,  unlcfs  it  wait^  upon  die  truft  of  die 
inheritance;  therefore  the  inheritance  remt^ining  in  Sir  George  now 
diicharged  of  the  truft  by  the  attainder  of  Freeman  Sands  . 
(he  truft  of  the  term  ftiall  alfo  remain  in  him,  for  it  is  4  I-  i^J 
kind  of  incident  or  appurtenant  to  the  inheritance. 

And  in  this  cafe  die  cafe  of  Sir  IValter  Raleigh  was  cited,  which 
was  Mich.  7  Jac.  in  Camera  Scaccarii,  Sir  fVaher  Raleigh  being 
pofiefled  of  a  long  term  for  years  of  the  manor  of  Sherium,  intend- 
ing  to  obtain  die  inheritance  affigned  this  term  to  bis  fon  an  in&ol 
upon  pretenfe  for  a  truft  for  his  fon,  but  really  in  truft  for  himfelf. 

Sir  IValier  Raleigh  then  purchafed  the  inheritance  and  made  a  felt* 
dement  upon  his  fon,  but  the  £une  vras  defe&ivet  whereby  the  fis^ 
Ample  remaned  in  Sir  Walter^ 

\  Jac.  Sir  IVaher  was  attainted  of  treafon,  and  afterwards  die 
king  granted  all  the  goods  and  chatdes  real  and  perfonal  of  Sir 
ff^alter  \o  ^helb^rj  and  Smith  in  troft  for  Sir  fValter*%  wife  an4 
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Sir  Walter  Rakish  was  executed,  and  upon  an  inforraation  in  the 
exchequer,  M.  7  Jac.  it  Js  declared  and  decreed,  that  the  leafe  wag 
in  truft  for  Sir  Waiter^  and  therefore  forfeited  by  his  attainder,  as 
wen  as  if  it  bad  continued  in  h!m^  and  that  itfhould'becaocdied* 
and  not  incumber  the  rcverfion  in  fee-fimple. 

So  that  according  to  this  rcfolotion  diis  truft  iot  Sir  JValttr  was 
not  a  chattk,  for  then  it  had  pafled  to  Shelbury  and  Smith ;  but  it 
uras  a  kind  of  appurtenant  to  the  inheritance,  and  together  widi  k 
-was  forfeited  by  the  attainder,  the  conveyance  of  the  ii^ritaooe 
being  defedHve,  and  accordingly  at  dris  day  it  is  held  by  tbofe  that 
derived  under  the  patent  of  king  Janus. 

€.  At  common  law  the  king  by  attainder  of  treafon  was  not  enti* 
tied  to  any  chatties,  that  the  party  had  m  autre  Jnit,  as  executor,  or 
a&niniftrator,  or  in  rigln  of  a  cotporadon  aggregate. 

But  the  hufband  poflefled  of  a  term  in  right  of  his  yfintt  forfeits  it 
by  attainder  of  treafon,  felony,  or  out-lawry ;  but  as  to  lands  of  in- 
beritance,  if  thehuftaijd  be  feized  in  right  of  his  wife,  and  is  at-» 
tainted  of  treafdn,  the  king  hath  the  freehold  during  the  coverture  ; 
r  -t  and  fo  if  tenant  for  life  be  attainted  of  treafon,  the  king  hath 
••  ^  •*  the  freehold  during  the  life  of  the  party  attainted ;  and  fo  he 
had  before  the  ftatute  of  26  if.  8.  by  the  attainder  of  tenant  in  tail. 

Touching  forfeitures  for  treafon  by  a  corporation  fole,  or  aggns 
gate,  fomewhat  is  obfcrvable. 

At  common  law  and  ftill  to  this  day  in  the  cafe  of  a  corporation 
aggregate,  as  dean  and  chapter,  mayor  and  commonalty,  where  the 
pofleffions  are  in  common  in  the  aggregate  corporation,  nothing  was 
or  is  forfeited  by  the  attainder  of  the  head  of  the  corporation,  as  the 
dean,  mayor,  f^c. 

At  common  law  a  fole  corporation,  as  an  abbot,  bifhop,  deaoi 
prebendary,  parfon,  vicar,  by  attainder  of  treafon  forfeited  to  Ae 
king  the  profits  of  their  abbey,  biihoprick,  prebend,  during  their  in* 
curabency ;  but  their  fucceflbrs  were  not  bound  by  that  forfeiture, 
for  tho  the  profits  as  they  arofe  belonged  to  their  perfons,  yet  the  in- 
heritance was  in  right  of  their  church,  and  fo  not  forfeited. 

But  by  the  general  words  of  the  ftatutes  of  26  and  33  H.  8.  and  by* 
the  exclufive  faving  of  the  rights  of  others,  9therthan  the  fuccejjors  of 
tki  perfons  attaint^  thefe  fole  corporations  forfeited  the  inheritance, 
and  their  fucceflbrs  were  bound  by  fuch  attainder ;  for  it  is  apparent 
that  H.  8*  had  not  only  in  profpedt  the  diflblution  of  monafterien, 

but 
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but  had  a  refolution  to  curb  the  clergy,  who  were  too  obfe^utous  to 
the  pope  and  his  power. 

And  therefore  there  were  feveral  attainders  of  abbots  of  high 
treafoiiy  whereupon  the  king  feized  their  pofieflionsy  as  diflblved 
thereby,  as  appears  by  the  (latutes  of  27  H,  8.  cap.  28.  and  31  i7.  8« 
cap.  13.  touching  monafteries^i  tho  the  king  refted  not  barely  upon 
fuch  attainders;  but  by  the  ftatutes  of  27  and  31  i7.  8.  their  poflef<> 
iions  are  fettled  in  the  crown  by  thofe  zStSy  and  with  this  agrees  the 
bookof  I>jr.  289. 

And  therefore  we  may  oblerve  in  tlie  ftatute  of  1  Mar.  feff.  2  cap. 
16.  for  the  attainder  of  the  archbiihop  oi  Canterbury  a  cautious  pro« 
Tifo  was  added,  that  it  ihould  not  prejudice  his  fucceflbrs  touching 
die  pofleffions  of  his  fee ;  this  was  to  avoid  die  queftion,  diat  other- 
^vife  might  have  arifea  upon  the  general  words  of  the  forfeituict 
thereby  ena^ed. 

But  now  by  the  aA  of  5  if  6  Ed.  6.  cap.  1 1  •  this  matter  -  ^ 
fieems  to  be  fettled,  for  whereas  by  the  ftatute  of  26  H.  8. 1-  ^'^^ 
^ap.  12.  a  perfon  attaint  of  Q'eafon  is  to  forfeit  all  the  lands,  which 
he  had  by  any  right,  title  or  means,  (aving  the  right  of  others,  other 
than  the  heirs  and  fucceflbrs  of  the  perfon  attaint,  which  confifcated 
d|i€  inheritance  of  fole  corporations  attaint  of  treafon,  the  ftatute  of 
5  &  6  £.  6.  cap.  11.  enaSs  fpecially,  that  perfons  attaint  of  treafoa 
{hall  forfeit  the  lands,  which  they  iiave  of  any  ftate  of  inheritance  in 
their  own  right,  and  faves  the  right  of  all  perfons,  other  than  the 
perfoos  attaint  and  their  heirs^  which  reftores  and  preferves  the  right 
oifuccefjwsy  as  it  was  at  common  law. 

7.  By  the  common  law  all  hereditaments,  whether  lying  in  te « 
Qure  or  not,  as  rents,  advowfons,  commons,  corodies  certain,  are 
forfeited  to  the  king  by  atuinder  of  treafon ;  but  fuch  inheritances^ 
as  lie  purely  in  privity,  appropriate  to  the  perfon,  are  not  forfeited 
neither  at  common  law»  nor  by  any  fpecial  ftatute,  as  a  founderftiip^ 
or  corody  uncertain. 

8*  At  the  common  law  by  attainder  of  felony  or  treafon  of  the 
hulband  the  wife  loft  her  dower :  by  the  ftatute  of  1  £.  6.  cap.  i2*. 
no  attainder  of  treafon  or  felony  excludes  her  dower ;  but  by  the 
ftatute  of  5  ffl^  6  £.  6  r.  11.  the  hufoand  attaint  of  treafon  the  wife 
ihall  lofe  her  dower*;  and  fo  it  ftands  at  this  day,  except  in  treafons 
cnadeJ  by  particular  ftatutes,  where  dower  b  laved  to  the  wife^ 
Botwitbftanding  the  attamder  of  her  hulband  of  treafon,  as  upon  the 

ftatute 
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fiatote  of  5  ESz.  cap,  II.  for  cKpping  money,  18.  EHz.  cap.  !•  for 
impairing  money,  5  £//z.  cap.\,  refufiog  die  oath  of  fupremacy  Ac 
fecond  time,  and  fome  others. 

And  thm  far  concerning  the  things  forfeited  by  attainler  of  trea* 
ion,  BOW, 

IL  I  ihall  confidcr  in  what  kind  or  degree  the  king  hadi  Aefe  for* 
fe'tures  of  hnds. 

1.  Alcho  theft  be  called  rojraf  efchetes,  yet  die  king  is  not  m, 

pm-ely,  as  by  an  efdiete,  for  be  hath  thofe  forfeitores  injure  cororur 

ef  wbomfoevcr  the  bnds  be  immediately  held ;  yea,  tho  they  are  held 

immediately  of  the  king,  he  hath  them  not  in  point  of  efdiete,  bot 

Jure  eorono'  or  prerogativ4t  regaSs. 

.       -      47  E.  3.  21  i»  A  manor  is  held  of  the  king  as  of  his 

^  ^^-l  honor  of  i>,  and  the  manor  efchetes  for  the  felony  of  the 

Wnant,  it  is  now.  parcel  of  the  honor,  and  therefore  by  the  book  if 

^  ^^  grant  it  put  again  generally,  it  Aall  be  hekt  of  the  honor^ 

boi  if  it  efchete  for  tfeafon^  it  is  no  pared  of  the  honor,  and  if  it  be 

g;ranted  out  generally  it  (haR  be  held  in  eapftty  6  £•  3.  32.  a.  accer* 

dant  a^udge:  vide  the  cafe  of  Saffrcn  IVMen^  Moreh  Rip.  n.  301* 

(ij  y  ibidem  n.  405.  the  cafe  of  the  borongh  of  Seutiwark  (k). 

2*  Where  land  comes  to  the  crown  by  attainder  of  treafon  aB 
snefne  tenures  of  common  perfons  are  extinft ;  bat  if  the  king  grants 
it  out,  he  is  dejure  to  rerive  the  former  tcnute^  for  which  a  petition 
of  right  Bcs,  46:  E.  3.  19.  OJ 

3.  If  tenant  in  tail  of  the  gift  of  die  king,  the  reverfion  in  die. 
king,  makes  a  leafe  for  years,  and  then  is  attainted  of  treafon,  die 
king  ihaB  avoid  that  leafe,  for  the  king  is  in  of  his  reverfion,  tho  the 
tenant  in  tail  have  ifiue  living:  diis  hard  cafe  is  fo  adjudged  in  Conw. 
mentaries  Aujllrfz  cafe  (m)  infiney  and  yet  if  fuch  tenant  in  tail  had* 
after  fuch  leafe,  bargained  and  fold,  or  levied  a  fine  to  the  king,  he 
ihould  be  bound  by  fuch  leafe  as  long  as  there  is  ifiue.  H.  22  J^tCm 
£.  R.  Croier  and  Xel/ey  (n),  1  Rep.  jtlton  fVeeds  cafe  (o). 

III.  The  tkird  thing  I  propounded  was  d^  confideradon  of  the 
efchetes  in  cafe  of  treafon  to  fuch  as  have  royal  franchifesi  of 
coundes  paladne,  as  Durham^  fsf^ 

OJ  f»-  I59«  f'fj  ^W^«56©.  «. 

(kj  Mt,  157.  (n)  Cf.  ya€,  638.  I  R,  A^  \^\k 

(If  I  take  itj  thif  Ihould  be  i7.  46  £.3.     (f>}  i  C».  40.  h. 
Fittiw*  19* 

«.  Aft 
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1.  At  common  law  £ven  lords  had  by  fpecial  grant  or  in  right  of 
Aeir  counties  pahdne  royal  efchetes  of  the  lands  held  within  didr 
fianchiles  of  perfons  attaint  of  treafon  againft  the  king. 

Such  was  die  royal  franchtlie  df  the  manor  of  ffr€ck  in  J0im 
JDarcf%  caie,  6  £.  3«  31.  h. 

It  appears  in  the  parliament-roll  9  £.  2.  m,  8.  that  the  bifhop  of 
jyurkam  claimed  among  dirers  fianchifes  between  the  waters  of  Tyiu 
and  Tefi^  and  Hvrhamjkirt  and  BidUnitanfiirt  in  the  county  of 
N^rthtanhtrhnd^  the  forfeitures  of  war,  namely  the  lands  of  thofe^ 
iTirlio  held  hnds  within  that  £»ecin(^  who  adhered  to  the  -  . 
cxManiescf  the  king.  L  P3J 

And  after  many  debates  in  parliament  2  £.  3.  that  liberty  was  aU 
lowed  him  by  the  jadgment  of  the  king  and  liis,  council  in  parlia« 


Clauf^  1  £.  3.  part  1.  m.  10.  and^.  2.  m.  20.  the  precedents  of  the 

allowance  of  that  liberty  being  produced,  vl%,  that  Anthony  biihop  of 

JDyrhm  had  the  forfeiture  of  Caftrwn  Bernardi  by  ihe  forfeiture  Of 

Jdim  de  Bali$lf  the  manors  of  Hcrt  and  Hertnefs  by  the  forfeiture  of 

Rohert  Brnee^  the  manor  of  G ret Aam^  that  was  Peter  of  Alontfort^s  * 

and,  upon  die  confideration  of  the  fevenil  pleadings  in  thofe  caf<:s9 

€M€9rdatum,  eft  per  nos  tf  totum  eoncilium  no/hum  in  ultimo  parliament9 

^mI  epifcvpus  habeat  fuam  lUertatem  de  hujufmedi  forisfa^wis  juxts 

tenorem  li  effeQum  carta  proarui  noftri^  ideo  vobis  mandamus^  (vis.  die 

tuftas  of  thefe  lands)  quod  de  terris  Uf  tenementis  infra  liiertaiem  tpifcOf^ 

faiis pradiRi^  liinpradi£lii  locis  de  Norhamlhire  fs^  Bedlingtonlhire 

in  nuum  noJlrA  &  in  cuftodia  nojlraperforisfaiiuramguerra  exiftentiius 

manum  nojlram  amove^es  vos  ulterius  de  eifdem  non  intromittatisf  and 

the  like  particularly  after  Clauf.  1  E.  3.  part  2.  m  20  an  amwea$ 

mauMs  for  all  the  lands  of  Gtiido  de  Bello  Campo  Comes  Warwick,  fui 

de  rege  tenuit  in  capite  infra  libertatem  ep'tfcopatis  Dunelmenfis,  and 

likewife  for  the  manors  of  Gaimfordy  Hert^  and  Hertnefs  in  the  handa 

of  Rdger  de  Clifford  feifed  for  the  forfeiture  of  war  of  John  de  Baliol 

and  Robert  Bruce ;  only  the  patentees  not  to  be  put  out  without  an 

anfwer. 

So  that  it  is  apparent,  that  at  common  law  the  bifhop  of  Durham 
had  the  royal  forfeitures  of  war  (wliich  was  treafon)  for  fuch  lands  as 
:were  within  his  liberty,  tho  they  were  formerly  held  of  the  king 
immediately  in  capite^  if  they  lay  within  (he  precin£l  of  his  county 
palatine  i  and  tho  by  the  ftacute  of  7  £•  6.  the  f<ad  biiboprick  was 

diiloivedf 
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Aflbtved^  yet  by  die  (latute  of  1  Mar.  Pari.  .2*  cap.  3.  that  aft  rs  re» 
pealed  and  the  biflioprick  with  its  franchifes  revived. 

2.  Yet  fiirther,  tho  this  aA  of  25  E.  3.  decbres,  that  all  fadi  for>- 
feitored  belong  to  die  king,  yet  this  n&  did  not  derogate  from  the  fran* 

^  ^  I  chiie  of  the  hi  (hop  of  Durham  or  odiers,  that  had  that  royal 
^  ^  *'  liberty  of  forfeitures  for  treafon,  becaufe  it  was  in  effe£t  but 
m  declanuion  of  die  common  law»  <jft  at  lead  an  afcertatning  of  it 
tridiont  prejudice  to  thofe^  diat  bad  thefe  franchUes  of  royal  forfei- 
tures, either  by  charter,  or  by  reafon  of  their  county  palatbe  by  prc- 
fcripdonj  and  diis  is  agreed  by  all  die  judges  in  the  cafe  of  the  Infliop 
61  Durham  P,  12  Eiiz.  Dy.  288.  and  accordingly  Rot.  Pari  I  £.  4* 
«.  20.  fsf  fequentiiuSf  where  by  aft  of  parliament  a  great  many  nobIe<* 
snen,  that  were  of  die  party  of  H,  €.  were  upon  die  coming  of  £.  4. 
to  die  crown  attainted  and  their  lands  forfeited  to  the  king  ;  and  fuch 
as  were  within  the  county  paladne  of  Lancafler  annexed  to  the  duchy 
of  Lancajler^  and  the  reft  lodged  in  the  crown ;  yet  diere  is  a  fpecial 
^roviiion  and  excepdon  of  the  lands  within  the  biflioprick  of  Durham^ 
viz,  between  the  waters  of  Tyne  and  Tgji,  and  in  the  places  called 
Horhamjhire  and  BtdUngtonfiirt  within  the  county  of  Northumierland^ 
in  which  liberty  and  place  the  bidiop  of  Durham  and  his  predeceflbrs 
of  time,  whereof  there  is  no  memory,  have  had  royal  right  and  for- 
feiture of  war  in  die  right  of  die  cathedral  church  of  St.  Cuthbert  of 
Durham^  as  by  concord  in  parliament  in  the  nme  of  die  progenitors 
of  our  lord  die  king  Edward  IV.  it  hath  been  aflented. 

3.  Althoby  the  ftatute  of  26  JET.  8.  and  33  H.  8.  before-mendoned 
it  is  enaded,  that  the  king  fliall  have  the  forfeiture  of  all  lands*  bfc. 
of  the  perfons  attainted  of  treafon,  yet  in  as  much  as  in  thofe  zAs 
diere  is  a  faving  of  the  rights  of  others,  the  forfeitures  for  all  trea- 
fons,  that  were  within  the  ftatute  25  E.  3.  and  confequendy  were 
treafons  at  common  law,  by  tenant  in  fee-fimple,  are  fayed  to  the 
bifhop  of  Durham^  and  diofe  that  have  fuch  royal  franchifes  of  for- 
feiture oi  treafons ;  for  thefe  fland  as  they  did  before,  by  the  opinion 
of  five  judges  agsunft  foor.  P.  12  Elm.  Dy.  289.  iiii  the  bifhop  of 
DwrhanC^  cafe. 

4.  But  as  to  the  ferfeitore  for  new  treafons  enaded  by  any  of  thofe 
ftatutes  the  lords  of  fiandhifes  (hall  not  have  dieir  franchife ;  this  was 
agreed  by  all :  but  diofe  new  treafons  diat  were  enaded  in  the  time  of 
H*  8.  or  beforei  -are  all  repealed  by  die  fiatote  of  I  Mar.  caf.  !• 
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5*      Bat  as  to  treafons,  that  ftood  by  the  ftattice  of  25  £.   3.  and 
Acrefore  not  repealed  by    i  Mar,   cap.  K  yet  as  to  the  forfeitures 
of    tenants    in  tail,    or  of  lands   in   the    right  of   churches   or 
cnonafteries,  the  perfon  that  hath  jura  regalia  fhall  not  have  them« 
becaufe  the  king  before  the  a6l  of  26  H.  8.  was  not  entitled  to  the 
forfeitures  of  thofe  eftates ;  and  the  ilatute  of  26  H.  8.  ftands  unre« 
pealed  as  to  the  forfeitures  for  treafons  within  the  ftatute  of  25  E.  3« 
theie  are  the  points  rtfolved  in  that  cafe  of  1 2  EUtu 
'  And  therefore  it  is  obfervable,  diat  in  the  ftatutes  of  5  EUz,  c.  1 1. 
^i^kereby  clipping  is  made  treafon,  tho  the  forfeiture  of  lands  is  only 
during  the  offender's  life,  and  no  corruption  of  blood,  nor  lofs  of 
dower,  yet  there  are  fpecial  provifo's,  that  all  perfons,  which  have 
any  lawfWi  grant  la  hold  and  enjoy  the  forfeitures  cS  lands,  teae* 
meats,  goods,  or  chatties  of  offenders,  and  men  attaint  of  high  trea- 
son within  any  manor,  lordfliip,  town,  pari(h,  hundred,  or  other 
precinA  within  the  realm  of  England  and  fVales  (hall  and  may  at  all 
times  have  like  liberty  to  take,  feize,  and  enjoy  all  fuch  forfeitures  of 
lands,  tenements,  goods,  and  chatties,  as  (hall  come  or  grow  withia 
their  liberties  by  force  of  the  attainder  of  any  perfon  upon  ^ny  offenfe 
maide  treafon  by  this  a^  as  they  might  have  done  by  virtue  of  any 
mxA  to  them  heretofore  made. 

I  do  not  find  the  like  claufe  to  my  remembrance  in  any  other  a£ls 
cf  new  tieafon  either  in  that  of  1  Mar.feff.  2-  cap.  6.  for  counterfeit- 
ing the  privy  lignet  or  flgn  manual,  or  in  that  of  1  SsT  2  PA.  tf  Mar. 
€itp.  11.  for  importing  foreign  counterfeit  coin  made  current  by  pro- 
clamation, or  in  that  of  16  EUx.  cap.  1.  concerning  wa(h!ng  of  coin, 
nor  in  any  of  thofe  temporary  a^  made  for  the  fafeguard  of  the 
queen^s  perfon,  lie.  fo  that  upon  the  reafon  of  the  refolution  of  12 
£//z.  the  patentees  of  goods  or  lands  of  traitors  by  patents  granted 
before  thofe  a6b,  and  particularly  the  bifhop  of  Durham^  whofe 
daim  is  by  prefcription,  cannot  have,  the  goods  or  lands  of  perfons 
attainted  for  thofe  new  treafons:  vide  13  Eliz.  cap.  16.  a  fpecial  pro- 
vifion  in  the  a£l  of  attainder  of  the  earl  oi  fVe/imoreland  zni  others 
for  the  rebellion  in  the  Norths  that  the  queen  (hall  have  and  . 
hold  againft  the  biihop  of  Durham  and  his  fucceflbrs  the  I-  r  J 
hods,  tenements,  goods  and  chatties  of  the  perfons  attainted  within 
die  county  palatine  and  iranchife  of  the  faid  bifhop. 

Ni^y,  I  cannot  fee  how  the  bi(bop  o{  Durham  can  either  by  his 
ftotient  charters  or  prefcription  claim  the  goods  or  lands  of  perfons 

attaint 
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ftltaim  for  briogiog  in  coonterfeit  coin  contrary  to  the  ftatnte  of  2i 
E*  S.  for  it  feems  that  thai  vrzs  not  treafon  at  common  law,  as  may 
leafonably  appear  by  what  has  been  before  faid  touching  that 
Ibbjea. 

1  Hawk.  P.  C.  ch.  xlix.  S  tm 

Sw  ft  leanwd  tntHrct  imitoUed,  C«».  Oeoenl  to  Kum  George  ni<  and  after* 

fitir^tuM  m  the  I«w  tf  Forftitmra  fur  %rafds  Lord    High   Chancellor   of  GfMf 

mih  rru^  \  (fappofed  to  be)  written  by  Brhain^  fir  UUm.    Wi  l  ton . 
At  Hon*  Cbs,  Ttrke^  fometime  Attorney 


CHAP.  XXIV. 


CpHcenung  declaring  of  treafons  by  parliament,  andthofe  treafins  that 
Wire  iha^ed  §r  diclared  by  parliament  betwetn  the  25  {/*£.  3.  and  the 
iMar. 

ALTHO  the  order  of  the  ftatute  leads  us  to  coniider  of  petit  trea^ 
fon  in  the  next  place,  yet  becaufe  I  intend  to  abfolve  the  wholtf 
difcourfe  of  high  treafon  and  mifprifion  of  treafon,  before  I  defcend 
to  crimes  of  an  inferior  nature,  I  ihall  proceed  to  a  full  conGderacion 
of  the  whole  matter  fpecially  relating  to  high  treafon,  and  fo  far  asthe 
&ne  is  not  common  to  other  capital  offenfes :  tfa6  ftatnte  therefore* 
proceeds,  **  And  becaUfe  many  other  like  cafes  of  treafon  may  happen 
^*  in  time  to  come,  which  a  man  cannot  think  nor  declare  at  thia 
^  prefent  time,  it  is  accorded,  that  if  any  other  cafe  fuppofed  treafon; 
which  is  not  above  fpecified,  doth  happen  before  any  juftice,  the 
juftice  ihall  tarry  without  going  to  judgment  of  the  treafon,  till  the 
.  .  <^  caufe  be  (hewed  and  declared  before  the  king  and  his 
L  59J  «<  parliament,  whether  it  ought  to  be  judged  treafon  or  other 
^  felony ;  and  if  per  cafe  any  man  of  this  realm  ride  armed  covertly 
'*  or  fecretly  widi  men  of  arms  againlt  any  other  to  flay  him  or  rob 
'*  him,  or  take  him  or  detain  him,  till  he  hath  made  fine  or  ranfom 
'*  to  have  his  deliverance,  it  is  not  the  mind  of  the  king  or  his  coun- 
''  cil,  that  in  fuch  cafe  it  (hall  be  judged  treafon,  but  (hall  be  judged 
**  felony  or  trefpafs  according  to  the  law  of  the  land  of  old  time  ufed, 
'*  and  according  as  the  cafe  requireth,  tic^ 

This  clauie  conlifts  of  two  parts,  the  former,  how  treafons  not 
fpecially  declared  by  this  ftatute  fhall  for  dhe  future  be  fettled.  2.  If 
declareth,  tl^ata  particular  o£[enfe  therein  mentioned,  that  was  vbl 
truth  fbx;merly  held  to  be  treafon,  ihall  not  for  the  fnture.  be  taken  ta 
be  fo.     ' 
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As  to  thi  former  of  thefe  claufes  touching  the  declaring  of  treafons 
not  declared  by  this  aA,  I  fhall  purine  the  hiftoiy  thereof  at  large  ia 
what  follows,  only  at  prefent  I  ihall  fubjoin  thefe  few  obfervations. 

1 .  The  great  wifdom  and  care  of  the  parliament  to  keep  judges 
within  the  bounds  and  exprefs  limits  of  this  a^  and  not  to  {ufler 
them  to  run  out  upon  their  own  opinions  into  conftru&ive  treafons, 
tho  in  cafes,  that  feem  to  have  a  parity  of  reafon  (like  cafes  oftreafon) 
but  referves  them  to  the  decifion  of  parliament :  this  is  a  great  feco^ 
rity,  as  well  as  diredlion,  to  judges^  and  a  great  iafeguard  even  to 
this  (acred  ad  itfelf. 

And  therefore,  as  before  I  obferved  in  the  chapter  of  levying  of 
war,  this  claufe  of  the  flatute  leaves  a  weighty  memento  forjudges  to 
be  careful,  that  they  be  not  over  hafty  in  letting  in  conftru£tive  or 
interpretative  treafons,  not  within  the  letter  of  the  law,  at  lead  in 
fuch  new  cafes,  as  have  not  been  formerly  exprefsly  refolved  and 
fettled  by  more  than  one  precedent* 

2.  That  the  authoritative  decifion  of  thefe  eafus^  omijjt  is  referved  to 
die  king  and  his  parliament,  viz.  the  king  and  both  his  houfes  of 
parliament,  and  the  moft  regular  and  ordinary  way  is  to  do  it  by  a 
bill  deckratively ;  and  therefore  altho  we  meet  with  fome  ^  c  -y 
declarations  by  the  lords  houfe  alone  in  fome  particular  cafes,  ^  ^ 
as  in  that  of  die  earl  ot  Northumberland^  anno  5  H.  4.  and  that  of 
Talbot  11  R.  2.  tho  they  be  decifions  and  judgments  of  great  weight, 
yet  they  are  not  authoritative  declarations  to  ferve  this  aA  of  25  £  3* 
but  it  muft  be  by  the  king  and  both  houfes  of  parliament* 

As  to  thi  latter  of  thefe,  it  has  been  formerly  difcufled  in  the 
fiecond'diapter. 

This,  at  common  law,  was  held  treafon,  and  die  pardcuiar  reafon 
of  die  adding  thereof  in  this  place  was,  in  efied,  to  reverfe  the 
judgment  given  in  B.  R.  P.  21  £.  3.  Rot.  23.  in  ^irjohn  Gorbegge^s 
cafe  faj ;  and  touching  this  whole  matter  of  riding  armed,  i^c.  vidt 
qu49  dUiafwuJupra  cap.  14.^.  135.  i^  feq* 

Only  the  printed  (latute  varies  from  the  parliament-roll  of  25  E.  3. 
f.  2*  If*  17*  for  whereas  it  is  printed  in  the  late  ftatutes  (covertly  or 
/gently)  die  parliament  roll  is  chivach  arme  def covert  ou  fecretment^ 
and  accordingly  the  old  written  manufcript  (laiutes  are  written  thus, 
abivach  arme  defcovert  ou  en  privy  en  le  realm^  fie.  which  mifprinting 
poffiUy  )iadi  made  foma  miftakes  in  judgments  given  of  high  treafon, 

(sX  ^^  mUtji  8o.  ^  1 8|« 

Vol*  L  Q  as 
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as  if  to  rule  privily  and  covertly  upon  fucb  a  private  attempt  were  not 
treafon  ;  but  to  ride  difcovert,  openly,  wtre  tfeafon,  when  in  truth 
*  neither  in  one  cafe  or  the  other  it  is  treafon,  neither  at  this  day  nor  at 
common  law,  if  it  be  only  upon  a  partioular  or  private  quarrel,  as  in 
the  cafe  of  20  E.  1.  bcivi^een  the  carls  of  Gloucefler  and  Hereford  (b)  ; 
and  this  of  Gerbegge^  tho  it  were  more  guerrino  fsT  vexiUis  expltcatis. 

But  riow  to  refume  what  is  before  promifedy  viz.  touching  the 
firft  matter,  namely  treafons  not  declared  by  the  ftatute  of  25  JE.  3* 
we  (halt  find,  that  between  that  (latute  and  1  Afar,  there  were  trea- 
fons ena(9ed  or  declared  of  thcfe  kinds : 

1 .  Such  as  were  (imply  declarative  treafons,  or  fb  many  expofi* 
tions  of  the  ftatute  of  25.  E.  3.  : 

'2.  There  were  new  treafons,  that  were  (unply  ena<Sed,  and  not 
declared  only  that  were  perpetual  in  their  inftitution,  but  repealed,  by 
the  ftatute  of  1   Mari^. 

•-.   ,  ^      3,  There  were  new  treafons,    that'  fecm  only  tempos 
"-        ■•  rary   or  fitted  to  the  reigns  of  thofc  kings,  in  whofc  time 
they  were  made. 

4.  There  were  fome  treafons,  that  were  perpetual,  but  more  ex- 
plicite  declarations  or  rather  expofitions  of  the  (latute  of  25  £.  3* 
which  yet  ftand  repealed  by  the  ftatute  of  1  Mar. 

And 'here  I  muft  advife  the  reader  to  ;ake  notice  of  thefe  cau- 
tions. 

1.  Becaufe  the  hereafter  mentioned  ftatutes  arc  many,  and  con* 
fifting  of  divers  claufes,  that  he  rely  not  barely  upon  the  abftra<9s 
thereof  here  given,  i)ecaufe  poflibly  there  may  be  miftakes  or  omi(fions 
in  thofe  abftraAs,  but  penife  the  ftatute;  themfelves  in  the  books  at 
large. 

2.  That  tho  generally  it  be  a  fair  topical  argument,  that  when 
ofFenfes  are  made  treafons  by  new  and  temporary  a£ts,  they  were 
not  treafons  within  the  ftatute  of  25.  E.  3«  fdr  if  they  were, 
they  needed  not  to  have  been  enaAed  to  be  treafon  by  new 
ftatutes,  as  introdu£^ive  of  new  laws  in  fuoh  cafes ;  yet  that  doth 
not  hold'  univerfally  true,  for  fome  things  are  enadied  to  be  treafoH 
by  new,  yea  and  temporary  laws,  which  yet  were  treafon  by  die 
ftatute  of  25  £•  3.  as  will  appear  in  thefequel. 

And  therefore  the  ftatutes  of  I  &  2  Ph.  tf  M.  cap.  3.  1  E.  6.  ri^. 
12.  23  EUz.  cap,  2.   making  feveral  oflenfes  -felony  have   this 

(ij  Sttfrtf.  13^  X|/.  pitt,  ptri.  p:  n* 

wary 
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wraiy    clanfe,  tAe  fomt  n»t '  being  trtaftn  witKn  the  JIatult  tf  25 

» 

And  hence  it  was,  that  whereas  by  the  ftatute  of  J  3  EH%.  cap^ 
1 .  compaffing  the  queen's  death  and  declaring  die  fame  by  writing 
or  printing  is  enaftcd  to  be  treafon  during  the  queen's  life,  but  the 
delinquent  is  by  that  ftatute  to  be  charged  therewith  within  fix 
months,  and  Throckmorton  was  generally  indi&ed  for  compaffing  the 
queen's  death,  and  the  overt-aA  was  by  making  a  writing  declaring 
convenient  landing  places  for  the  Spanijh  forces,  and  the  naming  of 
divers  popilh  gentlemen  In  writing,  who  would  be  affiftant  to  that 
deGgn,  and  communicating  it  to  the  Spanijh  embaflador,  and  TTirock-- 
tnorton  excepted  to  the  proceeding-,  becaufe  not  within  fix.  months 
according  to  the  ftatute  of  1 3  Eliz.  that  exception  was  over-  r    ^-i 
ruled,  becaufe  it  was  a  charge  of  treafon  and  an  overt-aA  '■        "* 
ivithin  the  ftatute  of  25  E.  S.  which  hath  no  fuch  reftridion,  and 
thereupon  he  was  convi£t  and  executed.     Camd.  Annals  fub  anna 
1 584.  p.  293.  and  the  like  was  done  upon  the  like  exception  in  the 
cafe  of  the  earl  of  Arundel;  quod  vide  Camd.  Annals  fub  anno  1589* 
p.  426. 

3.  But  where  an  ad  of  parliament  made  for  the  fafety  of  the  king 
or  queen's  perfon  or  government  enafts  any  ofFenfe  to  be  felony 
only,  or  a  mifdemeanor  only  punifhable  by  fine  and  imprifonmenty 
'without  that  wary  claufe  above-mentioned,  it  is  a  great  evidence 
-and  prefumption,  that  die  fame  was  not  treafon  before,  and  a  judg- 
ment of  parliament  in  point,  for  it  can  never  be  thought,  that  the 
parliament  would  in  fuch  cafes  abate  the  extent  of  25  £.  3.  or 
make  that  lefs  than  treafon,  which  was  treafon  by  that  a£^. 

I  ihall  as  near  as  I  can  purfue  the  order  above-mentioned,  but 
fome  intermixtures  there  will  neceflirily  be  of  the  many  particular 
treafons  enaded  by  fome  ftatutes,  fome  of  which  were  within  the 

ftatute  of  25  E.  3.  and  I  (hall  follow  thofe  in  every  fucceedbg  king's 

. ^  • 

reign* 

In  the  time  of  king  .Edward  III.  I  find  no  declarations  of  treafon 
•after  the  ftatute  of  25  £.3. 

Only  I  find  foipewhat  like  it  in  the  attainder  of  Thorp  chief  juftice 
of  the  king's  bench  for  bribery  (c)  and  other  oflFenfes,  who  was 

ft)  He  wu  juftice  of  affile  in  cam^  Lh»     exigent  apoa  tn  indifimeiit  for  felony,  thtt 
.  '  itkf  tnd  look  bridea  of  fcveral  to  ftiy  an     (hould  have  iffued  againft  them. 

Q  2  thereupon 
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thereupon  feiUenced  to  death,  before  fpecial  commiffioners  fJJ  af- 
ligned  adjudicandumfecundum  voluntatem  regis^  in  refped  of  the  oath 
he  had  made  to  the  king  and  broken,  whereby  he  had  bound  btmfelf 
to  that  forfeiture,  fi  ale  encountrefonfirement:  it  is  true  he  had  jodg- 
menty  but  there  was  no  execution  ;  this  judgment  and  the  whole  pro- 
ceeding is  entered  in  patent-roll  of  24  E.  3.  part  3.  m.  3.  dorf,  and 
was  afterwards  removed  into  the  lords  hoiife  in  the  parliament  held 
in  oflabis  purtficatlonis  25  £.  3*  which  was  a  year  before  the  parlia-* 
ment  held  JVednefdaj  in  the  feaft  of  St.  Hillary  25  E.  3.  wherein 
-  ^  .  the  declaration  of  treafon  was  made  ;  and  in  that  parliament 
*•     *^-'  of  fiRabU  furificationh^  n.   10.  the  judgment  was  affirmed 
gobd«  de  puis  qe  ft  Mgia  me/me  par  fin  firement  a  tiel  pennance^ 
Jil  fait  al  enceuntre^  ii  conmsffeit^   quil  avoit  receive  deuns  cwntre^ 
fin  dit  feremem :  but  with  this  caution  for  the  future  to  prevent 
fuch  an  arbitrary  courfe   of  proceeding,  ii  fir  ceo  y  fiat  accord 
par  les  grants  de  mefini  le  parlement^  qefi  nul  tiel  cafi  ameignt  defir$ 
an  evant   de  nul  tiely    que  mjire  fiigneur  le  roy  prigne   dcvers  bi 
des  grants^  qe  hi  pierra^  tsf  par  lour  bom  avyfi  face  outre  ce  qo 
plefi  a  fa  royal  fiignory  (e)  ;  but  this  comes  not  to  our  purpofe  cotH 
ccrning  treafon. 

As  to  the'time  of  R.  2.  it  was  a  fruitful  time  for  declaring  ami 
cnhanfing  of  treafon  in  parliament.  ^0/.  Pari  3  R.  2.  ».  \%.pars  U 
the  cafe  of  Jean  Imperiall  (f)  who  was  fent  as  agent  from  the  duke 
and  commonalty  of  Genoa^  and  coming  hither  by  the  king's  fafe« 
condud  was  murdered :  the  inquifition  before  the  coroner  was 
brought  into  parliament,  and  in  purfuance  of  this  claufe  of  25 
E.  3.  it  was  declared  by  the  king,  lords,  and  commons,  to  be 
treafon* 

This  declaration  being  by  the  king  and  both  hodes  of  parliament 
ViZJO  a  good  declaration  purfuant  to  the  a£^  of  25  £  3.  but  is 
not  of  force  at  thb  day,  l.  Becaufe  it  was  but  a  particular  cale,  and 
extended  not  to  any  odier  cafe,  as  a  binding  law  but  only  as  a 
great  authority.  2.  Becaufe  it  being  not  widiin  the  expreft  provifion 
of  the  ftatute  of  25  £.  3.  it  (lands  wholly  repealed  as  treafoii  by  die 
ftatutes  of  1  £.  6.  and  1  Maria. 

(i)  The  earls  oKArunitU  Wsr^kk,  &c     turn  tser^enmm  ficerwt  V  fngeem^  fiT 
r»>/  There  if  Hkevrifc  •  provifo  added.     Uhnt  Uga  Angliae  nwdki  0€  aittdwidsm. 
thai  thti  au>urd  aot  he  dnwa  mu>  prece.         (/}  «#,  i»,  C  /.  $.  wUofmm  *.  te. 

RaU 
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jRoi*  Pari.  1  J?.  2.  »•  38*  the  judgment  againft  Gomeneys  and  fFefton 
Ibr  betniYing  the  king's  cadles  in  France  mentioned  before  cap.  1 5. 
f.  16d«  where  fVeJIon  had  judgment  to  be  drawn  and  hangtd  ;  this 
iudgment  was  given  by  die  lords  at  the  petition  of  the  commons 
in  parliament,  but  makes  not  much  in  the  point  of  declaration  of 
treafoQ»  becaufej  J.  If  done,  as  is  fuppofed,  by  treachery  and  bri- 
bery, it  was  an  adherence  to  the  king's  enemies.  2.  Being  a  declara- 
tion or  judgment  only  by  the  lords,  and  not  formally  by  the  king^ 
lords  and  commons,  it  is  not  fach  a  declaration  of  treafon,  r  ^  -t 
as  die  aA  of  S5  £.  3.  requires  in  cafes  of  treafon  not  thereby  ^  ^^ 
declared. 

R9t.  Pari  1 1  jR«  2.  pars  %  ptr  toitm^  die  great  appeal  in  parlia* 
ment  by  the  dake  of  Gltmcejltr  and  others  againft  the  archbifhop  of 
Fori,  duke  oi  Inland^  Trifilian^  U/ke^  Blakct  Holt^  and  others  con* 
taioing  divers  articles,  which  (urely  were  not  treafon  within  the 
fiatute  of  25  £.  S.  yet  had  judgment  of  high  treafon  given  againft 
them  by  the  lords  in  parliament  (gj. 

Upon  die  impeachment  of  the  commons  againft  Simon  Burle^ 
Beauchamp,  and  others,  many  of  them  had  likewife  judgment  of 
high  treafon  given  againft  them  by  the  lords  in  parliament  (^). 

Altho  the  king  did  in  fome  kind  outwardly  agree  to  diefe  judgments, 
and  the  commons  were  adive  in  it,  and  ^0/.  Pari,  11^2.  pars  \^ 
n.  50.  public  thanks  were  given  to  the  king  by  the  lords  and  com- 
mons in  full  parliament,  de  ceo^  qil  lour  avoit  fait  cy  plezn  jujllce^ 
yet  this  was  no  declaration  of  parliament  of  treafon  piirfuant  to  the 
ftatute  of  25  £.  .$.  becaufe  the  king  and  commons  did  aot  coqfent 
ptr  modum  legis  declarative^  for  the  judgment  was  dnly  the  lords. 
2.  Becanfe  it  was  but  a  particular  judgment  in  a  particular  cafe^ 
which  was  not  conclufive,  when  the  like  cafes  came  before  judges. 

This  parliament  of  1 1  ^.  2.  was  repealed  by  the  parliament  of 
21  R.  2.  and  that  of  21  R.  2*  alfo  repealed,  and  the  parliament  of 
1  i  jR.  2.  enacted  to  be  holden  according  to  the  purport  and  effed 
of  the  fame  by  the  ftatutes  of  1  H.  4.  cap.  3  &  4.  but  this  did  not 
alter  the  fiatute  of  1 1  R.  2.  and  make  thofe  judgments,  which  were 
given  by  the  lords  in  1 1  J?.  2.  of  any  other  value  than  they  were 
and  confequendy  amounted  not  to  any  declaration  by  parliament, 
that  dieie  which  the  lords  adjudged  treafons  in   1 L  iS.  2.  were  or 

Q  3  ought 
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ought  to  be  fo  held ;  and  if  any  fuch  conflruAion  might  be  made 
upon  the  confirmation  of  1  H.  4.  cap.  4.  yet  the  fame  was  re- 
pealed by  the  ftatute  of  1  H,  4.  cap.  10.  in  the  fame  parliament ; 
and- if  not,  yet  certainly  I  E,  6.  and  I  Mar-,  have  wholly  taken  away 
the  force  of  thofe  declarations,  as  fliall  be  (hewed. 
P  ^  -  Rot.  Pari.  17  iJ.  2.  n.  20.  Talbot's  cafe,  in  confpiring  the 
*-  5-1  deftrudiion  of  the  dukes  of  ^quitain  and  Gloucejier  the  king's 
unclesy  and  other  great  men,  Et  fur  cefirent  divers  gents  lever  armies 
a  arrayes  a  f aire  guerre  en  affembies  li  congregations  in  tres  grand  ti 
horrible  numbre  :  this  was  declared  treafon  by  the  lords  in  parliamentf 
and  a  proclamation  iiTued  to  render  himfelf,  or  otherwife  to  be  at- 
tainted of  treafon  :  how  far  this  was  treafon  or  not  within  the  flatute 
of  25E.  3.  hath  been  before  confidered,  but  certainly,  if  it  were  no 
treafon  declared  by  the  particular  purviews  of  25  E.  3.  it  is  no  fuch 
authoritative  declaration  of  treafon  in  parliament,  as  this  a6t  requires 
in  treafons  not  declared ;  and  if  it  were  fuch  an  authoritative  de- 
claration, it  hinds  not  now  as  fuch,  becaufe  all  treafons  are  reduced 
to  thofe  expreffed  in  the  ftatute  of  25  E.  3.  by  the  ftatutes  of  1  //• 
4.  cap.  10.  1  £.  6.  cap.  12.  1  Afar.  cap.  1.  and  treafons  declared, 
as  well  as  new  treafons  enabled,  are  by  thefe  ftatutes  fet  afidc,  far- 
ther than  die  very  declaration  of  25  £.  3.  extends 

Rot  Pari.  21  R.  2.  quod  vide  int^rjiatuta  21  R.  2.  cap.  2,  3,  4, 
12.  fome  new  ftatutes  of  treafon  were  ena£led,  others  were  declared ; 
by  cap.  2.  it  is  enabled,  that  the  procurers  of  any  new  commiffion 
like  that,  (for  die  obtaining  of  which  the  archbidiop  of  Canterbury^ 
f^c.  were  in  that  parliament  attainted)  being  convidl  in  parliament 
(hould  be  guilty  of  high  treafon :  again,  cap^  3.  If  any  be  convift 
]n  parliament  of  the  compaffing  of  the  king*s  death,  or  to  depofe 
him,  or  to  render  up  his  homage  to  him,  or  of  railing  war  againfl 
the  king ;  and  cap,  4.  The  procurers  or  counfellors  to  repeal  the 
judgments  given  in  that  parliament,  if  convi<5l  in  parliament,  are 
guilty  of  high  treafon:  other  treafons  were  declared,  as  namely  thofe 
nine  rank  anfwers  to  die  king's  queftions,  which  are  all  recited 
and  affirmed,  and  adjudged  good  and  fufficienl  by  the  1 2th  chapter 
of  that  parliament ;  other  pobts  were  judged,  as  namely,  that  the 
procuring  of  the  commilfion  for  regulating  the  mifcarriages  in  go- 
vernment nxjio  7  R.2.  and  the  execution  thereof  by  th(s  archbiihop 
pf  Canterbwry  and  others  was  high  treafon^ 

Ali4 
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And  tho  it  13  truey  that  fome  of  the  points  enafled  to  be  trea- 
fon  by  the  3d  chapter  were  in  truth  treafons  by  the  Aatute  of 
25  £.3.  if  here  were  an  overt-a6^,  namely  compaiUng  the  death 
or  depofing  the  king,  or  levying  war,  yet  tlicfe  ftatutes  and  thcfe  de- 
clarations by  the  parliament  of  2  i  R-  2.  are  wholly  fet  afide ;  and 
the  flatute  of  25  £.  3  governs  the  whole  matter  of  high  treafon, 
notwithftanding  any  of  the  extenflonSi  enaAings,  or  declarations 
.of  the  parliament  of  21  R.  2.  or  any  of  tlie  judges  therein-mentioned, 
viz.  Belknap^  Trejilian^  HoU^  Fulthorp^  Burgly^  Thirllnge^  Blkhill^ 
and  ClQpton,  for  the  parliament  of  21  R.  2.  is  wholly  repealed  by 
K  H.  4.  cap.  S  isf  4.  and  the  parliament  of  (1  R.  2.  wherein  Beik* 
nop  and  7r^/w«  were  judged  traitors  for  delivering  thofc  extrava- 
gant opinions  (h)  is  revived  and  affirmed  >  and  a!fo  by  the  ftatutes 
of  1  E.  6.  and  1  Mar.  the  treafons  enafted  or  newly  declared  by 
the  parliaments  of  II  £rf  21  J?.  2.  are  repcajed. 

And  tho  thofe  opinions  of  the  judges  Trtfilian^  ThhTinge  and  the 
reft  had  the  countenance  of  the  parliament  of  21  ^*  2.  yet  they 
had  the  ditcountenance  of  the  parliament  of  11  R,  2.  and  1  H.  4* 
which  repealed  the  parliament  of  21  ^.  2.  and  ftand  at  this  day 
unrepealed  in  their  full  ftrcngth,  excepting  only  fuch  treafons  -as 
were  newly  made,  or  newly  declared  by  thofe  parliaments :  tho  the 
ftatutes  of  1  £.  6.  and  1  Mar.  have  taken  away  thofe  treafons, 
which  either  the  ftatute  of  1 1  R,2.  or  1  H.  4.  had  introduced  more 
than  were  in  the  ftatute  of  25  £  3.  yet  it  hath  not  taken  away  the 
efficacy  of  the  parliaments  of  1 1  ^.  2.  and  3  H.  4.  as  to  their  declara* 
tionsy  that  the  extrajudical  opinions  of  thofe  judges  were  falfe  and  er- 
roneous ;  but  in  that  refpe£l  the  parliaments  of  1  H.  4.  and  11  i?.  2. 
are  of  force,  as  to  the  damning  of  thofe  extravagant  and  unwar- 
rantable opinions  and  declarations. 

I  come  now  to  the  time  of  Henry  IV.  wherein  I  find  little :  in 
anno  prima  ixx  parliament  inter  Placita  Coronup^  J^f^^  Hall  was  con- 
y\Gt  before  the  lords  in  parliament  of  the  murder  of  the  duke  of 
Gloucefier^  and  judgmei\t  given  by  the  lords  per  ajjcnt  du  roy^  that 
altho  it  were  only  murder,  yet  the  offender  ftiould  have  the  judgment 
of  high  treafon,  viz,  to  be  drawn,  hanged,  embowelled,  -.  ,  -. 
his  bowels  burnt,  his  head  cut  off,  and  quartered,  and  his  *■ 
ht^i  fent  to  Calicif  where  the  murder  was  committed,  which  was 

(kj  C#.  P.  C.  ^.  «• 

Q  4  executed 
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executed  by  the  marfbal  accordingly :  this  was  no  declaration  of 
treafon,  but  a  tranfcendent  punKhment  of  the  murder  of  fo  eminent 
a  perfon. 

1  H.  4.  cap,  10.  "  It  is  accorded,  that  in  no  time  to  come  any 
*<  treafon  be  judged  otherwife  than  it  was  ordained  by  the  llatute 
^*  of  king  Edward  III.**  This  at  once  fwept  away  all  the  extravagant 
treafons  introduced  in  the  time  of  ^.  2.  either  in  over  much  favour 
of  popularityi  or  over  much  flattery  to  prerogativei  for  they  were 
of  both  forts. 

Rotm  Pari,  5  H.  4*  »•  12.  There  is  a  declaration  of  an  acquittal 
of  the  earl  of  Northumberland  from  treafon  ;  ^od  vide  antea  cap.  14* 
p.  136.  but  I  find  no  declaration  nor  z6t  of  new  treafon,  in  the  time 
of  H*  4.  he  was  as  good  as  his  promife  by  the  a&  of  1  JET.  4.  cap. 
10.  for  he  contented  himfelf  with  the  declaration  made  by  25  £•  3. 

In  the  time  of  H,  b. 

By  the  ilatute  of  2  H.  5.  cap.  6.  **  It  is  ordained  and  declared  that 
"  manilaughter,  robbery,  fpoiling,  breaking  of  truce,  and  (afe- 
'*  conduAs,  and  voluntary  receipt,  abetment,  procurement,  conceal* 
''  ing,  hiring,  fuftaining,  and  maintaining  of  fuch  perfons  to  be  done 
^*  in  time  to  come  by  any  of  the  king's  fubjeAs  within  England^ 
'*  Ireland^  or  JVales^  or  upon  the  main  fea  (hall  be  judged  and  de- 
*'  termined  treafon  done  againft  the  king's  crown  and  dignity ; 
''  and  the  confervator  of  the  truce  to  have  power  by  the  king's  com* 
miffion  and  by  the  commiffion  of  the  admiral  to  inquire  thereof:'* 
But  this  ftatute  as  to  treafon  is  particuhrly  repealed  by  the  ftatute 
of  20  JET.  6.  cap.  11.  but  whether  the  general  ftatutes  of  1  £.  6* 
cap^  12.  1  Mar.  cap,  1.  had  repealed  it  as  to  treafons  done  upon  the 
fea  may  be  a  queftion,  becaufe  it  hath  been  ruled,  that  thofe  ftatutes 
extend  not  as  to  trials  of  treafon  done  upon  the  fea  by  the  ftatute  of 
28  H.  8,  cap.  15.  di  quo  infra. 

The  ftatute  of  3  H.  5.  cap.  6  {^  7.  it  is  true,  is  a  declarative 

law,  that  clippings  waftiipg  and  filing  the  king's  coin  is  treafon 

within  the  ftatute  of  25  £•  3.  and  judges  of  affifeand  juftic^  of 

r  ^Q1  P^^c^^^c  cogniiance  thereof;  but  even  this  declai*ative  law 

^       J  is  repealed  by  the  ftatute  of  1  Mar.  as  it  is  .declared  in  the 

ftatute  of  5  £//z.  de  quo  antca. 

As  to  the  judgment  of  treafon  given  in  Sir  John  OldcaJlV%  cafe 
Rot.  Pari.  5  H.  b.  par.  \.n.  \\.  tho  the  judgment  be  given  in  par- 
liamentt  yet  it  is  barely  uppn  the  accpunt  of  compafling  die  king's 

death» 
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&ath,  and  of  leyying  of  war,  which  was  cxprefsly  within  the  ftatute 
of  25.  £.  S.  as  appears  beforei  cap.  14.  ^.  142. 

Touching  the  times  of  H.  6.' 

Rot.  Pari.  2  i7.  6.  If.  18.  It  appears,  tbaX  John  Mortimer  was  com- 
mitted for  fofpicion  of  treafon  againft  H.  5.  and  23  Fgi.  2  H.  6. 
brake  prifon,  and  efcaped,  for  which  he  was  indidled  25  Fei.  2  H.  €• 
at  Giiildhallf  London^  before  commiffioners  of  oyer  aod  urmner 
fetting  forth  the  matter,  and  that  prlfonam  pr^Jt^am  faljo  li  voIuh-^ 
tarli  freglt ;  the  record  by  the  king's  command  was  fent  into 
parliament,  aiKi  by  the  king's  coinmiffioner  ad  tenendum  parliament 
iumy  and  the  lords  at  the  requeft  of  the  coimnons,  it  was  affirmed 
a  good  indadhnent,  and  Mortimer  had  judgment  to  be  drawn,  hanged^ 
and  quartered,  and  his  lands  and  goods  forfeited  to  the  king  by  the 
judgment  of  the  lieutenant,  lords,  and  commons,  bv  an  aA  made 
then  for  that  purpofe. 

This  it  is  true  was  an  authoritative  declaration  of  treafon  in  this 
panicular  cafe  purfuant  to  the  claufe  of  die  flatute  of  25  E,  3. 

But  it  refted  not  here,  for  in  the  fame  parliament,  if.  60.  a  gene* 
ral  ftatttte  pafled,  **  Que  ii  afcun  perfon  foit  indite,  appelle  ou  prife 
**  par  fofpicion  de  grand  treafon  and  pur  ceft  caufe  foit  commifie 
**  &  detenus  in  prifon  ic  efcape  voiunterement  hors  du  dit  prifon, 
^  que  del  efcape  foit  adjudge  &  declare  treafon,  fi  tiel  peifon  ent 
*'  foit  doement  attaint  felon  la  ley  de  terre.  £t  eient  les  feigneurs  de 
'*  fee  en  tiel  cas  les  eichetes  &  forfeitures  de  terres  &  tenements  de 
''  eux  tenus  par  tiel  perfons  iifinc  attaints,  come  de  ceux,  que  font 
^'  attainu  de  petit  treafon ;  £t  teigne  ceft  eftatute  lieu  &  effect  del 
«<  20  'our  de  Ofiobre  darrein  paffie  tanqoe  al  prochein  parliament. 

**  Ro*.  Soit  fiiit,  come  eft  defyre  par  la  petition* 

This  parliament  began  20  OH.  2.  jBT.  6*  r  <  1 

The  things  obfervable  het}Bupon  are  thefe,  1.  That  to  ^  ^^ 
reicue  a  peifon,  that  is  a  traitor,  out  of  prifon  was  treafon  at 
common  law,  and  fo  continues  at  this  day  within  the  ftatute 
of  25  E.  3.  2  Co.  Inftit.  p.  589.  and  I  B.  6.  5.  b.  2.  But  if  a  maa 
committed  for  treafon  breaks  prifon  and  cfcapes,  this  is  not  trcafoo 
at  common  law.  3.  Hio  it  be  felony  by  tlie  ftatute  defrdngentibm 
prifonamj  yet  it  is  not  made  treafon  by  that  ftatute.  4.  But  if  it 
were  treafon  by  that  ftatute,  yet  it  is  corre&ed  and  made  not  trea« 
fon  by  die  ftatute  of  25  E.  3.  and  \H.  4.  and  therefore  in  diia 
cafe  it  was  made  treafon  merely  by  die  judgment  of  parliament, 
and  ftatute  of  2  H.  0.  was  but  temporary  aod  expired  by  the  next 

parliament. 
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parliament.  5.  That  the  judgment  kfclf  in  Mortimer^z  cafe,  tho  an 
authoritative  declaration,  was  not  at  all  binding  in  other  cafes  for 
two  reafons,  1.  Becaufe  it  is  checked  and  controled  as  to  any  fuch 
tSt&  by  the  general  a^  of  parliament  of  2  H.  6.  which  was  to 
continue  only  to  the  next  parliament ;  and  2»  Becaufe  it  was  but  a 
particular  judgment  of  parliament  in  that  particular  cafe,  to  which 
it  was  particularly  applied. 

But  howfoever,  that  queftion  is  now  put  out  of  queflion  by  the 
general  ad  of  1  Mar.  cap.  1.  which  enervates  the  force  of  this  judg- 
ment and  declaration  ;  for  1  Mar,  repeals  declarative  laws  of  ti-eafons 
as  well  as  enadlng  laws,  and  leaves  the  judges  to  judge  ftridlly  ac- 
cording to  the  ftatute  of  25  £•  3.  as  if  no  fuch  judgment  had  been 
given  in  parliament.  2  Co.  Injiit.  p.  539.  and  dierefore  it  feems  ftrange 
to  me,  that  the  judges  took  any  notice  of  2  H.  6.  in  Benfled*s  cafe 
to  ground  any  opinion  on  ft  J. 

And  there(bre»  altho  in  the  late  a£t  of  attainder  of  the  earl  of 
Strafford^  there  was  a  provifo  added,  that  it  fiiould  not  be  conftrued, 
that  tlie  treafons  therein  charged  (hould  be  a  rule  forjudges  to  proceed 
.  -  by,  in  other  cafes,  it  feems  a  cautious  but  needlefs  provifo, 
L  /  J  becaufe  it  was  a  particular  judgment,  that  did  not  egredi 
perfonamy  and  1^0  general  declarative  law  to  ferve  the  ftatute  of  25 
E.  Z.  For  there  may  be  collateral  reafons  not  only  in  policy,  but  in 
juftice  fometimes  for  a  parliament  to  vary  the  puni(hment  of  crimes, 
in  fubftance  the  iame,  when  differenced  by  circumftances,  in  feveral 
perfons. 

8  H.  6.  cap.  6.  Burning  of  houfes  maltcioufly  ox  wickedly  to  ex* 
tort  fums  of  money  from  thofe,  whom  the  malefadlors  fpare,  is 
made  high  treafon  with  a  retrofpe£t  to  the  firft  year  of  the  king's 
reign,  faving  to  the  lords  their  libeities,  as  in  cafe  of  felony^ 

Two  diings  are  obfervable  upon  this  a£l,  1.  lliat  had  it  not  been 
fpecially  provided  againft,  the  lords  had  loft  their  efchetes  by  making 
it  treafon.  2.  That  this  ad,  tho  perpetual  in  its  conftitution,  yet  was 
repealed  by  1  Mar.  caf.  1.  and  after  that  repeal  it  remained  felony^ 
as  it  was  before,  and  fo  continues  to  this  day. 

^/ J  Cr#.  Car.  583.  J^iitff  455.  It  was  the  is  high  treafon,  tho  the  ptrttea  did  not 

cafe  in  1  tf.  6.  5.  b»  and  not  the  ftatute  of  kno^*,  that  there  were  traitors  there,    U 

a  tf*  6.00  which  ^he  judges  grounded  their  not  warranted  by  that  cafe,  which  is  of 

opimon,  altho  at  that  opinion  is  expreft  in  one,   who  brake  prifon,   kn&vting  ttftmn 

Cro.  Cgr.  583.  and  Ka.  77.  ^m.  that  the  ferfons  to  ht  pr\[o»tn  in  thtfiiid  frifon  fir 

Vrc^king  of  a  prifon^  wherein  traitors  be,  triafon. 
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Rot.  Pari,  li  H.  6.  n.  43.  A  petition  diat  ^0^11  Carpeniefy  who 
had  committed  a  barbarous  murder  upon  his  wifcf  for  which  he  was 
outlawed  and  in  ptifon  in  the  king's  bench,  might  for  example's  fake . 
by  authority  of  parliament  be  judged  a  traitor,  and  that  die  judges 
might  give  judgment  againft  him  to  be  drawn  and  hanged,  faving  to 
the  lords  their  efchetes.  Ro*.  Pur  ceo^  quilfembU  encountr$  U  liberty 
di  feint  efgUs  le  royfi  avifera. 

20  H»  6«  cap.  3.  The  coming  of  people  out  of  fVales  or  the  mar- 
ches  of  the  fame  into  the  counties  adjacent,  and  taking  and  driving 
away  cattle,  and  their  abettors  and  receivers  knowing  thereof,  is 
made  treafon  againft  the  king,  faving  to  the  lords  marchers,  of 
whom  the  offenders,  receivers,  or  abetters  held  their  lands,  the  for« 
feiture  thereof  and  of  their  goods  and  chatties,  when  attainted ;  thiis 
a&  was  to  continue  for  (ix  years:  nota^  the  lords  had  loft  their 
efchetes  and  forfeiture  of  the  offenders  goods,  if  it  had  not  been 
fpecially  provided  for,  becaufe  made  treafon  and  a  new  treafon* 
which  was  not  before,  for  the  lords  marchers  had  not  only  forfeiture 
of  goods  of  felons,  but  royal  efchetes  and  forfeiture  of  traitors  goods 
for  the  moft  part ;  but  that  franchife,  which  was  by  pre-  -  ^ 
fcription,  could  not  extend  to  new  treafons.  L   /   J 

I  find  nothing  more  relating  to  this  matter  in  the  time  of 
Henry  VL 

The  impeachment  of  the  duke  of  Suffolk  by  the  commons  for 
treafons  and  mifdemeanors  contained  many  articles  of  high  treafon 
within  the  ftatute  of  25  E,  3.  namely,  adhering  to  the  hinges  enemies  i 
but  the  whole  matter  being  at  iaft  left  to  the  king,  he  was  declared  by 
the  king  clear  of  the  treafons,  and  for  the  reft  the  king  by  a  kind  of 
compoHtion  ordered  him  to  be  baniflied  for  five  years.  Rot*  Pari. 
28  H.^n.  18,  19,  20,  tic. 

As  to  the  reigns  oi  Edward  IV.  and  Richard  III.  tho  in  thofe  great 
revolutions,  that  happened  in  the  latter  end  of  Henry  VL  the  begin- 
ning of  Edward  IV.  the  time  of  Richard  III.  there  are  many  a£ts  of 
attainder  of  treafon  of  particular  perfons,  that  adhered  to  either  party 
then  coptending  for  the  crown,  according  as  the  fuccefs  of  war  fell 
to  one  fide  or  the  other,  as  namely  Rjot.  Pari  38  i7.  6.  n.  1. — 36, 
btc.  many  of  die  duke  of  York's  party  were  attainted  of  treafon  by  a^ 
of  parliament.  Rou  Pari.  1  E.  4.  n.  6. — 15,  iic.  the  numerous  com- 
panies of  the  party  oi Henry  VL  were  attainted  by  parliament;  the 
like  w^  done  in  the  ihortregrcfs  of  JET.  6.  11  £•  4«  ia  a  parliament 

bel4 
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held  in  that  (hoit  refumpdon  of  the  crown  by  Henty  VI.  Again^ 
the  like  was  done* in  the  parliament  of  12  £.  4.  upon  the  regjefs  and 
Te*expulfion  oi  Henry  VL  Again,  Rot.  ParL  1  R.  3.  divers  perfom 
of  great  quality,  that  oppoied  the  pretenfions  of  Richard  III.  were 
attainted  by  ad  of  parliament ;  and  the  like  was  again  done  in  the 
parliament  of  1  H.  7.  againft  the  affiftants  of  Richard  III.  Every 
new  revolution  occafioned  the  attainder  by  parliament  of  the  moft 
coniiderable  of  the  adverfe  party  ;  yet  in  all  this  time  I  find  no  gene^^* 
ral  declaration  or  general  enuring  of  new  treafons  by  parliament. 
I  come  to  the  time  of  H$wrj  VII. 

In  this  time  I  find  but  one  new  treafon,  namely  the  ftatute  of  4  H. 
7.  cap.  18*  whereby  the  counterfeiting  of  foreign  coin  made  current 
in  this  realm  is  made  high  treafon. 

.      But  this  aft  was  repealed  by  the  ftatute  of  1  E.  6.  cap.  19. 
L  '    J  and  1  Mar.  cap^  1.  and  anodier  a£t  made  to  the  fame  purpose 
in  1  Mar.JeJ}.  2.  cap.  6. 

This  wife  prince  duly  confidering  die  various  revolutions,  that  had 
formerly  happened  in  this  kingdom  touching  the  crown  efpeciaily  to 
the  houfes  of  York  and  Laneajier^  and  th^  every  fuccefs  of  any  party 
prefently  fubjedled  all  that  oppofed  the  conqueror,  to  the  penalties  of 
treafon;  and  weighing  that,  altho  by  his  marriage  with  the  heir  of 
the  houfe  of  York^  he  had  reafonably  well  fecured  his  pofleffion  of 
the  crown,  yet  otherwife  his  title,  as  in  his  own  right,  was  not  with- 
out fome  difficuldes ;  he  therefore  made  a  law,  not  to  enaA  treafon^ 
but  to  give  fome  fecurity  againft  it,  viz.  li  H.l.  cap.  I*  '*  That  all 
**  perfons,  that  attend  upon  the  king  and  fovereign  lord  of  dus  land 
**  for  the  dme  being  in  his  perfon,.  and  do  him  true  and  faidifiil  ier- 
•«  vice  of  alligeance  in  the  fame,  or  be  in  other  places  by  his  com- 
<'  mandment  in  the  wars  within  this  land  or  without,  that  lEbr  the 
**  laid  deed  and  true  duty  of  alligeance  he  or  they  IhalL  be  in  no^wife 
**  conyidl  or  attaint  of  high  treafon,  nor  of  other  offenfes  for  that 
caufe  by  aft  of  parliament,  or  otherwife  by  any  proceft  of  law, 
whereby  he  or  any  of  them  fhall  now  forfeit  life,  lands,  tene- 
**  ments,  rents,  pofleffions,  here£taments,  goods,  chatdes,  eft  any 
<*  other  thingi  but  be  for  diat  fervice  utterly  difchargcd  of  any  vex- 
*^  ation,  trouble,  or  loOi ;  and  if  any  aft  or  afts,  or  other  proceis  of 
f  *  law  hereafter  thereupon  for  the  iame  happen  to  be  made  contrary 
**  to  this  ordinance,  that  dien  that  aft  or  afts  or  odier  procefs  of  law 

^  whatfbever  chey  be,  flaqd  and  be  utterly  void  i  provided  always^ 

"di^t 
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^  that  no  perfon  or  perfons  (hall  take  any  benefit  or  advantage  by 
**  this  a€l,  which  (hall  hereafter  decline  from  his  or  their  faid  allige« 
^  ance.*'    Upon  this  k&.  thefe  things  are  obfervable. 

1.  That  this  9&  was  not  temporary  or  for  the  life  of  king, Henry 
VII»  bnt  was  perpetual,  and  extended  to  all  fucceeding  kings  and 
qoeens  of  this  realm,  for  it  is  for  attendants  upon  the  king  or  (ovo 
reign  lord  of  this  land  for  tie  time  being. 

2.  It  15  obfervable,  that  this  ad  extendeth  to  a  king  de  ^  ^ 
faHot  tho  not  dejure^  for  in  truth  fuch  was  Henry  VII.  for  ^  '"^^ 
his  wife  was  the  right  heir  to  the  crown,  and  his  regal  power  was 
lirincipally  by  an  zA  of  parliament  made  1  H  7.  before  his  inter- 
4narriage  with  his  queen,  tho  both  titles  were  derived  to  his  defcen- 
dants,  viz.  Henry  VIII.  and  in  defeult  of  ifiue,  to  his  iidcr,  from 
whom  our  prefent  fovereign  is  defcended :  and  this  a&,  dio  extended 
to  his  fucceflbrs,  which  were  kings  dejure^  as  well  as  difoHo^  yet 
was  made  for  the  fecurity  of  himfelf  and  his  fenrants  in  the  firft  places 
which  appeareth  more  fully  alfo  by  the  preamble. 

S.  That  tho  this  z&  might  fecurc  die  attendants  on  the  king  in  his 
wars  againft  impeachments  in  an  ordinary  courfe  of  law,  and  mighty 
as  to  diis  p«rpofe»  exempt  diem  from  the  danger  of  any  treafon  by  the 
ftatiite  of  25  £•  3.  as  adherers  to  the  king's  enemies,  yet  it  was  a 
vain  provifion  againft  future  ads  of  parliament,  whdfe  hands  could 
not  be  bound  by  a  former  ad  from  repealing  it,  or  taking  away  the 
efied  thereof  in  part  or  in  all. 

It  is  true,  fince  that  time  this  kingdom  hath  had  no  great  expert 
ence  of  changes  of  diis  nature,  nor  need  to  make  ufe  of  the  advantage 
of  this  ftatute:  it  is  true  queen  Mary  began  her  reign  6  yuly  1553. 
flie  was  crowned  6  Oiftih.  following,  her  firft  feflion  of  parliament  be- 
gan 5  OBoh.  1553*  which  was  the  day  before  her  coronation,  and 
die  feoond  feffion  thereof  was  held  by  prorogation  24  OiltA,  1.  Mar. 

Upon  that  6th  of  Juiyy  which  was  die  day  of  king  Edward'%  deadi, 
and  before  queen  Mary  was  adually  fettled,  the  lady  Jane  Gray  fet 
up  a  dtie  for  herfelf,  and  continyed  in  fome  kind  of  regal  power, 
uitii  the  ift  oi  Ateguft  foUowing,  and  during  thofe  twenty-four  days 
the  ftyles  of  deeds,  flatutes  and  other  things  (and  poflibly  alfo  pro- 
cefies)  were  made  in  her  name,  and  a  fecial  ad  was  made  1  Afar, 
feffl  2.  cap.  4.  to  make  them  effedual,  and  lobe  pleadable  in. die  ftyle, 
name,  and  year  of  queen  Mary ;  fo  that  the  lady  Jane  feemed  an  in- 
truder for  about  twenty-foar  days ;  but  the  trudi  is,  ilie  was  not  fo 

much 
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SDQch  as  an  ufurper,  or  a  quten  defa^o  :  and  thefc  her  affiftants  ifl 
-  -  thatbuGnefs,  viz.  the  archbiftiop  of  Canterbury^  the  duke  of 
L  /t"J  Northumberland^  the  faid  lady  Jane  and  divers  others  were 
attainted  before  commifEoaers  of  oyer  and  termlrter ;  and  thofe  at« 
tainders  confirmed  by  parliament  1  Mar.feff.  2*  cap.  16.  and  i^ote  in 
that  a6l  of  attainder  a  fpecial  provifo,  that  the  pofleffions  of  the  arch<* 
bi(hoprick  of  Canterbury  (hould  not  be  forfeited  by  that  attainder  or 
a£l  of  parliament ;  pof&bly  they  thought  that  the  general  words  of 
that  a%  or  at  leaft  the  ftsitntes  of  26  if.  8.  and  33  H.  8.  which  gave 
forfeitures  for  treafon  againft  fucceflbrs^  and.  were  not  repealed  by 
I  Mar.  might  otherwife  have  forfeited  the  lands  of  the  archbifliop-  . 
rick  by  the  attainder  of  the  archbiihop;  biit  o(Msfufra  cap.  23. 
/.  252. 

4.  But  what  was  the  meaning  of  the  provifo  in  that  aft  of  11  H» 
7.  *^  That  no  perfons  (hall  have  the  benefit  of  this  aft,  who  ihall 
**  decline  from  his  alligeance/'  is  dark  and  dubious. 

But  thefe  queftions  never  failed -to  be  foon  decided  on  the  viftor's 
part  by  their  parliaments,  which  were  always  obfeqnious  enough  in 
thefe  matters  t6  the  viftor,  and  ready  to  pafs  afts  of  attainders  for  hit 
fafety  and  their  own,  againft  which  no  fixuricy  was,  nor  could  be 
given  by  this  aft  of  1 1  i/.  7* 

,1  come  no^  to  the  reign  of  Henry  VIII.  which  was  a  leign, 
wherein  afts  concerning  treafon  were  exceedingly  multiplied,  and 
they  are  of  three  kinds:  I.  Such  afts,  as  conftituted  or  declared 
treafon*  2«  Sych  afts,  as  concerned  the  trial  of  treafon.  3.'  Such 
as  concerned  the  punifhment  or  forfeiture  of  treafon. 
.  By  the  ftatute  of  22  H.  8.  cap.  9.  Richard  Rofe  for  wilful  poifoning' 
of  divers  perfons  is  by  authority  of  parliament  attainted  of  high  trea« 
fon,  and  that  he  be  boiled  to  death  :  and  by  authority  of  parliament 
murder  by  wilful  poifoning  is  made  treafon  for  the  future,  aad  die 
ofiender  to  be  boiled  to  d«kh,  and  not  to  have  benefit  of  the  clergy : 
juftices  of  peace  to  have  power  to  inquire  of  this  ofienfe,  and  alfo  of 
counterfeiting  coki  of  any  foreign  kingdom,  fuffered  to  be  current 
here,  the  title  of  lords  to  efcfiete  of  the  lands  of  offenders  in  poifoning 
H  faved  to  them  (k). 

f        -     This  tredTon  is  repealed  by  I  Mar.  cap.  1 .  and  the  fame 
L    '^-litmaini  felony  as  before* 

• 
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B7  26  iiT.  8.  cap.  13.  '^  Malicioufly  to  wifii,  will,  or  defire  by 
words  or  writings  or  by  craft  to  imagine,  invent,  pra&ife,  or  at« 
tempt  any  bodily  harm  to  the  king,  queen,  or  their  heirs  apparentt 
to  deprive  them,  or  any  of  them  of  their  dignity,  title,  or  name* 
**  or  flanderoufly,  or  malicioufly  to  publi(h  by  exprefs  writing,  or 
words,  that  the  king,  our  fovereign  lord  is  an  heretic^  fihifmatic* 
tyranty  infiJeU  or  ufurper^  or  rebellioufly  to  detain  any  of  his 
**  callles,  &r.  in  this  realm,  or  other  his  dominions,  or  rebellioufly 
'*  to  detain  or  keep  any  of  his  fliips,  ammunition,  or  artillery,  and 
'<  do  not  humbly  render  the  faid  cailles,  fortrcflfes,  fhips,  or  artillery, 
to  our  fovereign  lord,  his  bejrs  or  fucceflbrs,  or  fuch  as  (hall  be 
deputed  by  them,  within  fix  days  after  they  be  commanded  ther&« 
unto  by  proclamation  under  the  great  feal,  is  ena^d  to  be  treafon 
^*  in  the  offenders,  their  aiders,  counfellors,  confenters  and  abetters : 
*'  foreign  treafon  to  be  tried  in  any  county,  where  the  king  fliall  ap« 
•*  point  by  commiffi.on/' 

1.  It  (hould  feem,  that  this  d£k  was  intended  to  be  perpetual,  for 
in  it  and  the  fubfequent  claufe  of  forfeitures  it  mentions  the  king,  his 
heirs  andfuccejfors.  2.  Part  of  this  feems  to  be  treafon  by  the  flatutc 
of  25  E*  3*  viz.  the  pracHling  any  bodily  harm,  if  there  be  an  overt* 
z&f  and  alfo  the  rebellious  detaining  of  the  king's  caflles  after  fum- 
mons  by  proclamation ;  tlie » reft  are  purely  new  treafons.  S.  But 
whether  it  was  temporary  or  perpetual,  all  treafon  refling  llngly,*  aa 
€na£led  by  authority  of  this  a£l,  is  repealed  by  1  E.  6.  and  1  Afar. 
and  yet  the  latter  claufe  flj  concerning  forfeiture  in  relation  to  all 
treafons  within  25.  £.  3.  flands  unrepealed;  de  quo  vide  fupra  ii 
infra. 

By  27  H.  8.  cap.  2.  counterfeiting  privy  feal,  privy  flgnet,  or  fign 
manual  is  made  treafon,  and  the  offenders,  their  counfellors,  aiders, 
and  abetters  to  fuffer  and  forfeit,  as  in  cafe  of  treafon ;  this  Is  repeal- 
ed by  1  Mar.  cap.  I.  and  then  re-enaded  by  1  Mar.  cap.  6. 

By  25.  H.  8.  cap.  22.  the  divorce  between  the  king  and  .     ^. 
queen  Catharine  is  affirmed  by  parliament,   and  alfo  the  '    '    -' 
marriage  between  him  and  jfnne  Bullen^  and  the  crown  with  all  dig* 
nities,  'honours,  pre-eminences,  prerogatives,  authorities,  and  jurif- 

di<5Uons  to  the  fame  annext  or  belonging,  is  entailed  after  the  king's 

» 

(l)  Hy  thi»  litter  claufe  the  offender,  ditimenti  of  any  cftate  of  inlicriunce  ia 
&r.  (hail  forfeit  to  the  king,  his  heirs  and  ufe'  or  poflcffion,  by  any  right,  title,  or 
iacoeflbn  all  lands,  tenemenu  aud  here*     means. 

death 
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death  to  the  betri  of  his  body  lawfully  begotten,  viz.  to  the  firfty 
fecondy  and  other  fons  of  the  king  and  of  the  faid  queen  jfnftef  and  to 
the  heirs  of  their  bodies  fucceffively ;  and  for  want  of  fuch  ifiiie  malef 
to  the  heirs  male  of  the  king,  and  the  heirs  of  their  (everal  bodies; 
and  for  want  of  fuch  iflue,  to  the  lady  Elizabeth^  their  daughter  and 
the  heirs  of  her  body,  and  fo  to  thoir  fecond,  third,  and  other 
daughters ;  and  for  want  of  fuch  ifTne,  to  the  king's  right  heirs* 

**  If  any  by  writing,  printing,  or  exterior  aft  ihaiiciouily  do  or 
**  procure  any  thing  to  tKc  peril  of  the  king^s  perfon,  or  to  die  dif- 
^*  turbance  of  the  king's  enjoyment  of  the  crown,  or  to  the  prcjiidice 
**  OT  derogation  of  the  marriage  between  him  and  queen  Anm,  or  to 
*'  the  peril,  flander,  or  diflierifon  of  any  of  the  ifiues  or  heirs  made 
by  this  zSt  inherilaUe  to  the  crown,  it  (hall  be  high  treaibn. 
If  any  by  words  without  writing,  &r.  malicionfly  publifli  any 
<'  thing  (6  the  {lander  of  the  faid  marriage  between  the  king  and 
*<  queen  Anne^  or  to  the  ilander  or  diflierfion  of  the  iflues  of  the 
^  king's  body  begotten  on  the  faid  queen  Jtnne^  or  other  heirs  in- 
^  heritable  to  the  crown,  by  virtue  of  this  ad,  it  (ball  be  mifprifion 
^  of  treafon :"  an  oath  is  appointed  to  be  taken  in  purfoance  hereof» 
and  the  refiifers  are  guilty  of  mifprifion  of  treafon  ;  proviiion  is  made 
for  the  cnftody  of  the  heir  of  the  crown  during  minority. 

528  H.  8.  cap.  7.  the  laft  ad  is  repealed,  and  all  imemediate  of* 
fenfes  againft  that  ad  in  relation  to  queen  Jtmu  or  the  lady  Eiixakith 
pardoned^,  queen  Anne  and  others  attainted  of  treaibn;  the  marriage 
between  the  king  and  queen  Catharine  annulled  and  judged  void,  and 
die  ifiues  between  them  to  be  illegitimate  ;  the  marriage  between  the 
king  and  queen  ^nn^  judged  void  by  fentence.  of  divorce  of  the  arch- 
bifliop ;  the  fame  fcntence  confirmed,  and  die  marriage  with  queen 
Anne  judged  and  declared  null  and  void,  and  the  iflues  between  them 
^  declared  illegirimate  and  excluded  from  inberidng  the  crown : 
1^77  J  Ltrviticat  degrees  fetded.  Children  between  the  king  and 
queen  Jane  (hall  be  adjudged  the  king's  lawfiol  children,  and  inherit- 
able to  the  crown ;  die  crown  entailed  to  king  Hem)  VIII*  and  die 
heirs  of  his  body  lawfully  begotten,  that  is  to  lay,  to  the  firft,  fe« 
cond,  and  other  fons  of  the  king  on  the  body  of  queen  Jane  begot- 
ten, and  the  heirs  of  their  bodies  feveraily ;  and  in  default  of  fodi 
iflue  male,  then  to  the  firft  fon  and  heir  male  of  his  body,  and  fo  to 
diefecond  and  odier  fons  in  tail;  and  for  the  want  tfaovof,  to  die 
firft  and  other  iflue  female  between  the  king  and  qneen  Jane  ii|  tail ; 
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tuid  for  want  of  fuch  iflue»  to  the  king's  firft  and  other  iflue  female 
in  tail ;  and  for  lack  of  iSue  of  the  king's  body,  to  fuch  perfon,  and 
in  fuch  manner  as  he  (hall  appoint  by  his  lad  will  or  letters  patent ; 
proviiion  againft  difturbances  of  the  heir  of  his  body  fo  nominated 
under  pain  of  treafon;  **  And  if  any  (hall  by  words,  writing,  print- 
ing, or  other  exterior  ad  diredily  or  indireflly  do  or  procure  mali- 
cioufly  any  thing  to  the  peril  of  the  perfon  of  the  king,  his  heirs  or 
fucceflbrs  having  the  royal  eftate  of  the  crown,  or  malicioufly  or 
willingly  by  words,  (sfc.  give  occafion,  whereby  the  king,  his 
heirs  or  fuccelTors  might  be  interrupted  of  the  crown,  or  for  the 
interruption,  repeal  or  adnullation  of  this  a£);,  or  the  king's  dif- 
pofal  of  the  crown  according  to  it,  or  to  the  (lander,  difturbance, 
or  derogation  of  the  marriage  between  the  king  and  queen  Janef  or 
any  other  lawful  wife,  wliich  he  (hall  hereafter  marry,  or  to  the 
peril,  dander,  or  difherifon  of  any  of  the  KTues  and  heirs  of  the 
king  limited  to  be  inheritable  to  the  crown,  or  to  whom  the  king 
(hall  by  authority  of  this  aft  difpofe  it,  or  that  affirm,  isfc.  the 
marriage  between  the  king  and  queen  Catharine^  or  between  the 
king  and  queen. ^M/f^  to  be  good,  or  (lander  the  feniences  of  divorce 
**  above  faid,  or  pubH(h  their  {(Tues  to  be  the  king's  lawful  children, 
*^  or  (hall  attempt  to  deprive  the  king,  the  queen,  or  any  made  in- 
**  heritable  to  the  crown  by  this  aft,  or  to  whom  the  king  by  authority 
of  this  nQt  (hall  difpofe  thereof,  of  their  titles,  (Vyles,  names,  de« 
grees,  or  royal  edate  or  regal  power,  or  refiife  to  take  an  .  ^- 
*'  oath  to  anfwer  fuch  queftions,  as  (hall  be  ohjefted  to  them  i-  '  J 
upon  any  claufe  of  this  a£l,  or  after  taking  the  oath  do  contemptu* 
oufly  refufe  to  anfwer  fuch  intenogatories,  as  (hall  be  objected  con- 
cerning the  fame,  or  (hall  refufe  to  take  the  oath  injoined  by  this 
a£t,  they,  their  aiders,  counfellors,  maintainers  and  abetters  (liall 
**  be  guilty  of  treafon,  and  forfeit  all  their  lands,  btc.  and  all  fan<Slu- 
*•  ary  excluded.^' 

The  form  of  the  oath  is  fet  down  in  the  a£t,  and  power  is  given  to 
the  king  by  will  to  difpofe  of  the  cuilody  of  the  king's  iS\xt  within 
age. 

It  is  made  treafon  to  diilurb  fuch  difpofal,  and  alfo  power  is  given 
to  the  king  to  difpofe  or  give  by  will,  He,  to  any  of  his  blood  any 
title,  ftyle,  name,  honors,  tenements,  or  hereditaments. 

Notat  This  tlGl  doubted  whether  the  attempting  any  thing  in  par* 

liament  againd  the  mdrriage  of  queep  Jnne  might  not  bring  them  in 

Vol.  L  R  danger 


« 

<c 
«c 
(( 
«c 
«< 
•< 
u 

C( 

«< 

41 

€i 


«c 
«i 


178      HISTORIA  PLAGITORUM  CORON-ffi. 

danger  of  the  ad:  of  23  JFf.  8.  and  therefore  took  care  both  to  repeat  the 
aft,  and  to  difcharge  and  pardon  what  had  been  attempt  againft  it. 

The  claufc  enabling  the  king  to  difpofe  of  any  honours  or  lands  to 
thofe  of  his  blood  by  will  was  neceflary,  for  without  fuch  an  enablin|r 
aft  of  parliament  the  king  could  not  difpofe  thereof  by  wi//,  but  only 
by  Utters  patent  under  the  great  feal,  or  for  lands  parcel  of  the  duchy 
of  Lancajler  under  the  feal  of  the  duchy. 

But  it  feems,  that  as  to  the  difpofal  of  lands  belonging  to  the  crown 
or  duchy  by  letters  patent  under  thefc  refpeftivc  feals,  die  king  had 
power  without  this  aft,  or  the  35  //.  8.  cap.  1.  to  difpofe  thereof,  and 
to  bind  his  fuccefTors. 

And  .this  by  reafon  of  the  fpecial  penning  of  thofc  afts,  which,  as  I 
think,  did  not  entail  the  lands^  that  the  king  had  in  jure  corona  or  in 
jure  ducatis  Lancaftria^  but  only  limits  the  fucceffion  of  the  crown 
and  of  the  dignities,  honors,  prerogatives,  pre-eminences,  authorities, 
or  jurifdi6lions  to  the  lame  annext  or  belonging,  which  arc  but  fo 
many  cxpreffions  of  tlie  parts  or  incidents  of  the  regal  dignity,  and 
not  of  the  lands  or  poffeffions  of  the  crown,  but  thofe  refted  in  the 
crown  in  fee-fimple,  as  they  were  before  thofe  afts  made. 

-  And  hence  it  is,  that  in  the  feveral  afts  of  34  H.  8.  cap'. 
l^79J  21,  1  £.  6.  cap.  8.  18  Eli%,  cap.  2.  35  Eiiz.  cap.  3.  43 
Elix.  cap.  1.  for  confirmation  of  letters  patent,  there  is  no  claufe 
to  make  them  good,  notwJthftanding  the  entail  of  the  crown,  for  it 
was  not  needful ;  but  the  lands  granted  by  king  Henry  VIII.  Ed- 
ward  VI.  queen  Afary^  queen  Elixabeth^  ftand  effeftual  without  any 
fuch  confirmation,  and  yet  the  entail  of  the  crown  by  thefe  afts  con- 
tinued till  the  death  of  queen  Elizabeth^  at  which  time  it  was  fpent, 
and  king  Jamrs  fucceeded  to  the  crown  as  the  true  heir  thereof, 
without  the  help  of  any  entail  or  nomination  by  Henry  VIII. 

And  yet  after  all  this  the  whole  fcheme  was  altered  by  the  ftatute 
of  35  i/.  8.  cap.  .1.  for  thereby  after  recital  of  the  ftatute  of  28  H.  8, 
and  that  the  king  had  iffue  by  queen  Jane  prince  Edward^  and  the 
king  had  iince  married  the  lady  Catharine ;  It  is  enafted,  "  That  if 
**  the  king  and  prince  Edward  die  without  heirs  of  either  of  their 
**  bodies,  the  crown  fhall  remain  to  the  lady  Mary  and  the  heirs  of 
**  her  body  under  fuch  conditions,  as  fhall  be  limited  by  the  king  by 
*'  bis  letters  patent,  or  his  laft  will ;  and  for  want  of  fuch  iflue,  or 
^*  upon  breach  of  fuch  conditions,  to  the  lady  E/izabttk  and  the  heirs 
*'  of  her  body  under  fuch  conditions,  as  (ball  be  limited  by  the  king 
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^  4y  his  laft  will  or  letters  patent ;  and  in  default  of  fuch  iflue,  or 
**  upon  breach  of  fuch  conditions,  to  fuch  perfons  and  for  fuch  eftates, 
^*  as  the  king  (hall  limit  by  his  wil}  or  letters  patent. 

This  zGt  rqpeals  the  former  oath  of  28  if*  8.  and  direds  the  form 
of  a  new  oath  to  be  taken  for  the  extirpation  of  the  pope's  pretended 
fupremacy,  and  limits  it  to  be  taken  by  all  that  fue  livery,  have  any 
o£Scc  of  the  king's  gift,  receive  orders,  take  degrees,  and  by  all  per« 
fons  whom  the  king,  bfc,  (hall  appoint,  and  that  it  ihall  be  treafon 
in  fuch,  who  obftinately  refuie  to  take  the  oath. 

It  is  alfo  ena^ed,  '/,That  if  any  per(bn  by  words,  writing,  printing 

or  exterior  ad  malidoufly  or  willingly  do  or  procure  any  thing 

direAly  or  indiredly  for  the  repeal,  annullation  or  interruption  of 
'*  diis  ad,  or  any  thing  therein  contained,  or  of  any  diing  r  n  «» 
**  that  ihall  be  done  by  the  king  in  die  limitation  of  the  ^  ^ 
**  crown  to  be  nuule  as  aforefaid,  or  to  the  peril,  diiherifon  or  flander 
'*  of  any  of  the  iflues  and  heirs  of  the  king  being  limited  by  this  aft 
**  to  inherit  and  to  be  inheritable  to  the  crown,  or  to  the  diflierifon  or 
**  intezruption  of  any  perfon,  to  whom  the  crown  is  by  this  ad,  or 
**  ihall  be  limited  by  the  king  as  aforefaid,  whereby  they  may  be  de«* 
**  ftroyed  or  interrupted  in  body  or  title  of  the  inheritance  of  the 
*'  crown,  the  fame  ihall  be  high  treafon  in  the  offenders,  their  main- 
**  tainers,  aiders,  counfellors,  and  abetters,  faving  to  aU  perfons,  other 
*'  than  the  parties  attainted,  their  heirs  and  fucceflbrs,  all  rights,  (^r. 
**  in  the  lands  of  the  perfons  attaint.'' 

And  note,  that  notwithftanding  the  caution  ufed  in  the  ad  of  28 
H,  8.  for  the  pardon  of  the  attempting  to  repeal  the  ad  of  25  H.  8* 
no  fuch  care  was  thought  neceflary.here  for  the  attempt  or  procure* 
ment  to  alter  the  law  by  ad  of  parliament ;  for  as  it  could  not  be 
reftrained  by  a  precedent  ad,  fo  neither  was  it  concerned  within  the 
penalty. 

And  thus  much  for  thofe  treafons,  that  related  to  the  fucceffion  of 
the  crown,  which  I  have  put  together,  notwithftanding  many  of  them 
come  after  thofe  other  ads,  which  I  ftiall  hereafter  mention. 

By  the  28  H.  8.  cap,  10.  which  was  the  great  concluding  ad  againft 
the  papal  authority,  the  aifoting  or  maintaining  of  the  papal  autho« 
rity  is  brought  within  the  ftatute  oipramunire^  and  he  that  obftinately 
refufeth  the  taking  of  the  oath  of  abjuration  thereby  enaded^  is  fub* 
jeded  to  die  penalty  of  high  treafon. 

R9  By 
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By  28  H.  8.  cop.  I8j  marrying  any  of  the  king's  children  or  reputed 
ehildreny  or  his  fifters^  or  aunts  of  the  father's  part,  or  tlie  children 
of  the  king's  brethren,  or  fitters,  without  the  king's  licence  under  his 
great  feal,  or  deflowering  of  any  of  them,  is  ena&ed  to  be  treafon. 

By  31  H,  8.  cap.  8.  Ae  king  apd  council's  proclamation  concern- 

ing  religion  or  other  matters  are  to  be  obeyed  under  fuch  penalties* 

as  they  fliall  think  requifite ;  they,  that  difobey  them  and  then  go  be» 

-        1  yond  fea  comtcmptuoufly  to  avoid  anfwering  fuch  oflFenfc, 

*-        ^  (hall  be  guilty  of  treafon,  £^r.  faving  to  every  perfon,  other 

than  the  oiFenders,  their  heirs  and  fucceflbm,  all  right,  &ff. 

By  32  H,  8.  cap,  25.  the  marriage  between  the  king  and  lady  Anne 
Clevcy  which  had  been  diflblved  by  the  fentence  of  convocation,  was 
confirmed  by  parliament,  witli  liberty  for  each  party  to  marry  elfe- 
where :  if  any  by  writing,  printing,  or  exterior  aft,  \^ord  or  deed, 
accept,  take,  judge,  or  believe  the  faid  marriage  to  be  good,  or  attempt 
any  thing  for  the  repeal  or  adnullation  of  this  aft,  it  (hall  be  high 
treafon  in  them,  their  aiders,  coxmfellers,  abetters,  or  maintalners, 
faving  the  rights  of  all,  other  than  tlie  offenders,  their  heirs  and  fiic- 
celTors ;  and  all  perfons  that  hfve  afted  againft  the  faid  marriage  are 
pardoned. 

By  33  if.  8.  cap.  21.  Queen  Catharine  Howard  was  attainted  of 
high  treafon,  and  all  perfons  that  had  afted  againd  her  were  pardoned: 
any  woman,  whoni  the  king  or  his  fucceflbrs  fliall  intend  to  take  to 
wife^  thinking  her  a  pure  and  clean  maid,  if  fhe  be  not  fo,  and  /hall 
tvillingly  couple  herfelf  in  marriage  to  the  king  notwithftanding,  with* 
Out  difcoverlng  it  to  the  king  before  marriage,  fliall  be  guilty  of  high 
treafon  ;  and  if  any  other  know  it  and  reveal  it  not,  it  fliall  be  mif- 
prifion  of  treafon  :  the  queen  or  prince's  wife  folliciting  any  perfon 
to  have  carnal  knowledge  of  her,  or  any  perfon  folliciting  the  queen 
or  prince's  wife  to  have  carnal  knowledge  of  her,  is  treafon  in  them 
refpedlively,  their  counfellers,  aiders  and  abetters. 

By  35  H.  8.  cap.  3.  The  king's  ftyle  fHenricus  o^avus  Dei  gratld 
Anglise,  Francis  ii  Hiberniae  rex^  fidei  defenfor^  fsf  in  terri  ecclejia 
Anglicanae  y  Hibernise  fupremum  caput  J  is  united  and  annexed  to 
the  imperial  crown  of  England  \  and  if  any  fliall  imagine  to  deprive 
die  king,  queen,  prince,  or  the  heirs  of  the  king's  body,  or  any  to 
Iw'hom  the  crown  is  or  fliall  be  limited,  of  any  of  their  titles,  ftyles, 
names,  degrees,  royal  eftate,  or  regal  power  annext  to  the  crown  of 
England^  it  fliall  be  high  treafon,  faving  the  right  of  all  other  than 
the  offenders,  their  heirs  ajid  fucceiTors. 

,  And 
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And  tfaos  far  concerniog  the  feveral  treafons  cf^aded  in  this  king*t 
time,  all  which  are  neverthelefs  now  abrogated  and  repealed  hj 
1  E,  6.  and  1  Mar.  as  (ball  be  ihewn. 

11.  There  are  feveral  a^  of  parliament  in  this  king's  time,  which 
concern  trials  of  treafon,  fome  of  which  are  in  force  at  this  day,  and 
not  repealed  by  any  ftatute. 

By  26  H.  %.  cap.  6.  The  treafon  concerning  counterfeiting,  wafli- 
ing,  clipping  and  miniftiing  of  money  current  within  this  r^lm,  as 
likewife  other  felonies  committed  in  fVales  or  the  marches  thereof. 
may  be  beard  and  detennined  before  juftices  of  goal-delivery  in  the 
next  Englijh  county ;  but  note^  this  extends  not  to  other  treafons» 
nor,  at  this  day,  to  clipping  or  miniihing  the  coin ;  for  the  ads,  that 
made  them  treafon  at  that  time,  viz.  3  H.  5.  and  4  H.  7.  ftand  now 
repealed,  and  the  ftatutes  of  5  Elix.  cap.  1 1.  for  clipping,  and  Id  J^/iz. 
sap.  I.  for  minifhing  the  coin,  ,dire£l  it  to  be  tried  by  thecourfe  and 
order  of  the  law ;  and  fo  it  is  alfo  for  counterfeiting  of  foreign  coin 
by  the  fiatute  of  1  Mar.  jcaL^  and  as  to  counterfeiting  the  coin  of  this 
kingdom,  or  any  other  offenfe  touching  coin,  by  the  fiatute  of  1  &  ^ 
p.  ii  M.  cap.  11.  the  iadidlment  and  trial  is  direded  to  be  according 
to  the  cottrie  of  the  common  law ;  fo  that  as  to  coin  alfo  the  ftatute 
of  20  H'  8.  is  now  out  of  doors. 

28  H.  8.  cap.  1 5.  For  trial  of  treafon  committed  upon  the  high  fea 
before  the  admiral,  tic.  by  commiffion  under  the  great  feal  \  this  fta- 
tute as  to  trial  of  treafon  upon  the  fea  ftands  imrepealed  by  1  Marm 
and  whether  as  to  treafons  committed  in  any  rivers,  or  ports,  or  creeks 
within  the  bodies  of  counties,  it  be  not  repealed  by  1  (flT  2  P.  (^  M. 
cap.  10.  or  by  die  ftatute  of  35  H.  8.  cap.  2.  for  trial  of  foreign  trea- 
(oiiSf  is  confiderable. 

By  32  i/«  8.  cap.  4.  Treafons-and  mifpriftons  of  treafon  committed 
in  fValeSf  or  in  other  places  where  the  king's  writ  doth  not  run,  fliall 
be  tried  before  fuch  commiffioners  of  eycr  and  terminer^  as  the  king 
fiiall  appomt,  as  if  conunitted  in  the  iame  counties  into  which  the 
commiffion  is  direded* 

This  is  repealed  by  the  ftatute  o(  W  2  P.  fi  M.  cap.  10.  cited 
to  be  fo  adjudged  in  H.  14  Eli%.  (m)  Co.  P.  C.  p.  24.  be- 
caufe  it  is  done  within  this  realm,  and  fo  may  be  tried  in 
fVaUs.  .  .        •  • 
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S3  J7. 8.  cap.  to.  Concerning  the  proceeding  touching  the  enquiry 
and  trial  of  treafon  committed  by  perfons,  that  become  lunatic  after 
the  treafon  committed,  without  putting  them  to  anfwer,  and  touch* 
ing  |he  execution  of  perfons  attainted  of  treafon,  and  afterwards  be- 
coming lunatic,  is  repealed  by  the  ftatute  of  I  f^  2  P.  tst  M.  cap.  10. 
vide  Co.  P.  C.  p.  4  iff  6.  both  as  to  the  indidment  and  as  to  the  trial; 
but  the  forfeiture  of  perfons  attainted  of  treafon,  as  to  old  treafons, 
{lands  in  force. 

33  H.  8.  cap.  23.  Treafon  or  mifprifion  of  treafon  or  murder  com- 
mitted by  a  perfon  ejcamined  before  three  of  the  council,  and  found 
by  them  guilty,  or  fufpe£ted,  may  be  enquired  of,  heard  and  determined 
before  commiifioners  of  cjer  and  termtmr  in  any  county  of  England 
Jo  be  named  by  the  king,  by  j^ors  of  the  county  in  fuch  commiffion*. 
challenge  for  lack  of  forty  fliillings  freehold  allowed » peremptory  chal« 
lenge  is  oiifted  in  treafon  or  mifprifion  of  treafon :  trial  by  peers  ii 
faved. 

Tills  ftatute  as  to  the  indidlment  and  trial  of  treafon  in  any  foreign 
county  ftands  repealed  by  I  H  2P.fi  M.  cap.  10.  as  was  ruled  by 
all  the  judges  of  England  in  Somcrville^s  cafe,  Af.  26  Eliz.  reported 
by  jufticc  Cknck^  n.  17.  (n)  againft  the  opinion  of  Stamford^  PL  Car. 
Lib.  II.  cap.  26.  both  as  to  the  indidlment  and  alfo  as  to  the  trial ,  fyit 
SomervUU  was  indifted  in  the  county  where  the  offenfe  was,  and  by 
a  commif&on  in  Middlefex  was  tried  by  a  jury  of  the  county,  where 
the  oiFenfe  yfz.%  committed ;  but  as  to  murder,  it  feems  to  ftand  unre- 
pealed,  and  ^ccordiaely  put  in  ure ;  Crompton^s  juftice  (o). 

35  H.  8.  cap.  2.  Treafons,  mifprifions  and  concealments  of  treafons 
conmiitted  oui  of  the  realm  (hall  be  heard  and  determined  by  the 
court  of  king's  bench,  and  tried  by  a  ju^y  pf  that  county,  where  the 
court  fits,  or  before  commiflioners  and  in  fuch  ibire,  where  the  king 
ihall  appoint  by  his  commiffion,  by  good  and  lawful  men  of  the  fame 
pp.  {hire,  as  if  committed  in  the  fame  (hire :  trial  of  a  nobleman 
^     ^^  by  his  peers  is  faved. 

Upon  this  ftatute  thefe  points  have  been  refolved :  1 .  That  diis  aA 
is  not  repealed  by  1  £.  6.  or  1  tf  2  P.  ^  M.  cap.  10.  thus  it  was  re* 
Tolved  in  OrurVz  cafe^  Cq.  P.  C  p.  24.  2.  It  extends  to  a  treafon 
committed  in  Inland,  refolved  in  Sir  J^in  Ptrrot^  cafe  (p)^  Go.  P.  C. 
p.  11.    3.  It  extends  to  a  trcdbn  committed  in  Ireland  by  a  peer  of 

(n)  Thif  ii  rrpoited  i.  Aai  p.  S041  ffj  BUiU  Tr.  V.I.  I.  /.  x%u 

(•)  f>.  IS.  lord  Crrfvtf's  ttk* 

Ireland^ 
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*  Ireland^  fo  refolved  in  22  Car.  1 .  xxkB.B..  m  Macguin^t  cafe  (q). 
4p  Tlie  commliSoQ  in  this  ad  mentioned  may  be  figned  by  the  king's 
iagn  manual,  or  tjie  warrant  to  the  chancellor  to  iflfue  the  commif* 
iloa  may  be  figned  by  the  king's  fign  manual,  and  either |Of  them 
is  inrarranted  by  this  ftatute,  fo  refolved  H,  36  £//z.  cited  Co,  Pla. 
Cor.  ^.  IK  in  the  cafe  of  Patrick  OculUn.  5.  if  an  indi&ment 
be  taken  by  virtue  ofthis  ftatute  in  the  county  of  Mlddlejex^ 
and  then  the  bench  is  removed  by  adjournment  into  another  county, 
if  the  prifoner  pleads  not  guilty,  it  (halt  be  tried  by  a  jury  of  that 
county  where  the  indi£tment  is  taken,  becaufe  the  words  are> 
ihat  it  Jhall  be  inquired^  heard  and  ditermined  by  good  and  lawful 
nun  of  the  fame  county ^  where  the  /aid  bench  /tall  fit.  M.  35  fef 
36  Ell%.  B*  R.  in  the  cafe  of  Francis  Dacres  cited  Co.  PI.  Cor.  p. 
34.  but  otherwife  upon  an  indtdlment  upon  the  ftatute  of  5  Eliz* 
cap.  1.  for  refuling  the  oath  of  fupremaCy.-  Co.  PI.  Cor.  ibi-* 
dem  (r). 

IIL  As  touching  die  third  point  of  forfeitures  by  treafon  I  (hall 
fay  litde  more,  than  what  is  faid  before  in  the  preceding  chapter 
concerning  the  forfeiture  of  tenant  in  tail; 

Only  it  feems,  that  the  law  was  taken  upon  the  ftatutes  of  33 
and  36  H,  8.  before  mentioned,  that  if  an  abbot  or  a  bi(hop  were 
attainted  of  treafon,  that  by  force  of  the  general  words  oi  forfeit^ 
ing  all  their  lands^  tenements  and  hereditaments  they  forfeit  the  lands 
of  their  church,  tho  they  had  them  in  autre  droit. 

I*  Becaufe  in  the  favings  of  thefe  flatutes,  yea  and  in  all  the 
liew  ftatutes  of  treafon  made  in  the  time  of  Henry  VIII.  above- 
mentioned,  the  faying  Tuns^/aving  to-all  per/ons  other  than  the  r  «  -■ 
offenders,  their  heirs  and/ucceffors  fuch  rights  &c.  and  the  '■  ^  -* 
exception  oifuccejfors  makes  it  probable,  that  they  inten4ed,  when 
a  fole  corporation  was  attainted  of  treafon,  he  (bould  forfeit  the  lands 
of  his  church. 

2.  Becaufe  in  the  z€t  of  attainder  of  the  archbifliop  of  Canter^ 
bury  1  Mar.  cap.  16.  there  is  a  fpcctal  provifo,  that  it  (hould  not 
extend  to  the  lands  which  he  had  in  right  of  his  archbi(hoprick . 
but  that  thefe  (hould  be  faved,  as  if  he  had  not  been  attainted. 

3.  Becaufe  by  the  aA  of  SI  H.  8.  cap.  13.  it  appears  plainly, 
*that  the  poflfeffions  of  Monafteries,  where  the  abbots  were  at- 
tainted of  treafon,   came  diereby    to   the  crown,    tho  they  are 

Tf/  ^^t*  ^r.  Toh  Lf  •  918.    (r)  T^  ctfe  of  Edmuad  ^Mmr,  Blfliop  o£  hoaii^m 
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not  annexed  to  the  court  of  augmentations  of  the    king's  reve« 
nucs. 

4.  It  is  clearly  admitted  by  the  judges  in  the  cafe  of  the  Bifliop 
oi  Durhum^  Dy.  289.  that  by  force  of  the  Aatute  of  26  H.  8.  the 
lands  of  abbeys,  tsfr.  came  to  the  crown  by  the  attainder  of  treafon 
of  the  abbots,  &r.  and  poffibly  it  was  in  defign  at  the  time  of  the 
making  of  that  ftatute; 

But  it  is  true,  that  before  that  ftatute  6f  26  i7.  «.  1.  The  lands, 
which  a  pcrfon  had  in  right  of  his  church,  were  not  forfeited  by  at- 
tainder of  treafon.  .  2.  That  altho  the  lands  of  a  fole  corporation 
fuch  as  were  an  abbot,  prior,  bifhop,  might  be  forfeited  by  attainder 
by  the  fpecial  penning  of  26  and  33  H.  8.  yet  the  I?inds  of  an  ag- 
gregate corporation,  as  dean  and  chapter,  mayor  and  commonalty, 
were  not  forfeited  by  the  treafon  of  the  dean,  or  mayor,  by  virtuo 
of  ihofe  ftatutes,  for  the  right  of  the  land  was  in  the  commonalty 
and  chapter,  as  well  as  in  the  dean  oj  mayor,  and  not  in  them  alone* 
3.  That  at  this  day  the  attainder  of  treafon  doth  not  forfeit  the  lands 
of  a  biihop,  parfon  or  other  fole  ecclefiaftical  corporation:  1. 
Becaufe  the  ftatutes  of  1  Eli%.  (f)y  and  13  Eli%.  cap.  10.  (t)^  dif- 
abling  biftiops,  mafters  of  hofpitais,  lie.  to  alien  their  pofleflionsy 
difable  them  to  forfeit  as  well  as  alien,  or  otherwifc  the  ftatute 
would  be  illufory.  2-  By  the  fpecial  penning  of  the  ftatutes  of  E. 
6.  cap.  12.  and  1  Mar.  whereby  it  is  cna<3ed,  that  ao 
penalties  (hall  be  inflided  for  treafon,  other  than  fuch  as 
be  by  25  E.  3. 

Concerning  the  forfeiture  of  lands  in  a  county  palatine  by  the  at- 
tainder of  treafon  out  of  a  county  palatine,  or  e  convcrfo. 

By  the  ftatutes  of  9  H.  5.  cap.  2  18  //.  6.  cap.  13^  20  H.  6.  cap. 
2.  31  H.  6.  cap.  6.  outlawries  of  treafon,  fefr.  in  the  county  palatine 
of  Lancajler  vrcTc  not  to  caufe  a  difability  of  the  perfon  outlawed, 
nor  induce  any  forfeiture  of  the  lands  or  goods  of  the  party  outlawed 
lying  out  of  that  county  ;  but  by  the  ftatute  of  33  i/.  6  cap.  2.  thefe 
zGts  are  repealed,  and  it  is  prdained,  that  the  indi£lers  in  a  county 
pllatine  (where  the  indidltneot  fuppofes  any  perfon  to  be  inhabiting 
out  of  the  county  of  Lancajier  within  fome  other  coimty  of  the 
realm)  have  lands  to  the  yearly  value  of  five  pounds  in  that  county, 
and  ihat  upon  indi£iment  to   be  taken  out  of  the  county  palatine 
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of  perfons  refiding  there,  (he  indidere  (ball  have  a  yearly  freehold 
of  five  pounds,  and^  that  no  procefs  be  made  out  upon  any  fuch 
indi6lmenc$,  till  it  has  been  examined  by  the  king's  juftices,  whc- 
Cher  the  indiGten  be  fo  qualified 

But  now  by  the  ftatute  of  27  H.  8.  cap.  24.  all  powers  in  coumys 
palatine  for  making  of  juftices  in  eyre,  of  affife,  of  peace,  of  goal- 
delivery,  are  refumed,  and  fuch  commiffions  are  to  pafs  under  the 
great  feal  of  England,  only  in  Lancafter  they  are  to  be  under  the 
iifual  feal  of  Lancajhr :  all  proceCTes  to  be  in  the  king's  name  under 
the  te/ie  of  him*  that  hath  the  county  palatine  ;  all  indidments, 
&r.  are  to  conclude  contra  facem  regis,  and  all  fines  and  amerciaments 
upon  officers  are  refumed;  fo  that* now  all  procefs  of  outlawry,  at- 
tainder, bic,  in  countys  palatine  are  of  the  fame  effcdl  and  induce 
the  fame  forfeitures,  as  if  the  offenfes  were  committed,  tried  and  do* 
termined  in  any  other  county  of  England. 

But  this  alters  not  the  title  of  the  biHiop  of  Durham  or  any  other^ 
that  had  royal  forfeitures  of  treafons  of  lands  within  their  liberty* 
or  county  palatine,  for  that  is  a  di(lin6t  franchife,  and  not  at  all 
touched  by  the  a<5l  of  refumption,  as  appears  by  ^e  ca(e  in  Dyer  (u) 
before  cited,  and  by  what  is  faid  in  the  precedent  chapter  .  ^  -. 
touching  forfeitures  by  treafon:  and  thus  far  for  a£U  touchr  ^  '  ^ 
ing  treafon  in  the  time  of  Henry  VIII. 

As  touphing  treafons  iq  the  verge  I  (hall  particularly  mention  tho 
iame  hereafter, 

I  come  now  to  the  time  of  king  Edward  VL 
1  jE.  6.  cap,  12.  There  are  thefe  feveral  changes  made  by  thefe 
feveral  clauies. 

1 .  It  is  en^ded,  that  no  a£t,  deed  or  oflFenfe  being  by  ftatute 
made  treafon  or  petit  treafon  by  words,  writing,  cyphering,  deeds 
or  otherwifc  whatfoevcr,  ihall  be  deemed  or  adjudged  high  oieafon 
or  petit  treafon;  but  only  fuch  as  be  treafons  or  petit  treafons 
in  or  by  the  ftatute  of  25  E.  3.  for  declaring  treafon,  and 
fuch  offences,  as  hereafter  by  this  adl  are  expreffed  and  de* 
glared  to  be  treafon  or  petit  treafon ;  and  no  other  penalties  to  be 
inflidled  upon  the  offenders  in  treafon  or  petit  treafon,  but  what 
are  ordained  by  that,  or  this  ftatute. 

2d  claufe  repeals  the  ftatutes  concerning  heretics,  Lollards^  the 
iix  articles,  felling  of  hooks  of  the  fcri^tures,  tic.  ordained  in  the 
/time  oiR.  2«  if •  5  and  ff.  8. 

(u)  tfjtr  aSgt 

3d  claufe 
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3d  claufe  repeals  all  felonies  made  by  a  A  of  pariiameor,  finoe  n 
jtpril  \  H.  S.  that  were  not  felcaiei  [before,  and  all  penalttea  touch* 
ing  the  famr* 

4th  claufe  repeals  the  a6l  of  31  H>  8.  touching   obedience  to  the 

ktng^s  proclamations,  and  the  ftatu'te  of  34  H.  S,  hnpofing  penaltiea 

upon  the  difobedient. 

^th  claufe  enads  certain  new  offenfes,  vix.  **  If  any  ihall  by 

preaching,  expreft  words  or  fayings  affirm  and  fet  forth  thai  the 

king,  his  heirs  or  fuccefibrs,  kings  of  this  realm,  is  not  or  ought 

**  not  to  be  fupreme  head  on  earth  of  the  church  of  England  and 

^  Ireland  immediately  under  God,  or  that  the  biikop  of  Ramit  or 

any  befides  the  king  for  the  time  being,  on^  by  the  laws  of 

God  to  be  fupreme  head  of  the  fame  churches,  or  that  die  king, 

hfs  heirs  or  fucceiTors,  kings  of  this  realm,  ought  not  to  be  king 

of  England^  France^  and  Inland^  or  any  of  them,  or  do  compafi^ 

by  open  preaching,  exprefs  words  or  fayings  tq^depofe  or  deprive 

^  the  king,  his  fieirs  or  fucceflbrs  kings  of  this  realm,  from  his 

r  ficl  **  toyzX  eftate  or  titles  to  the  fame  kingdoms,  or  do  openly 

■^       •*  **  publifli,  or  fay  by  exprefs  words  or  fayings,  that  any  per- 

'*  fbn,  other  than  the  kif^  bis  heirs  or  fucceflbrs  kings  of  this  realm, 

^  of  right  ought  to  be  king  of  the  realms  afordfaid,  or  any  of  them, 

•«  or  to  have  or  enjoy  the  fame  or  any  of  them,  the  offenders,  their 

<*  counfcllors,   aiders,  abettors,    procurers  and  comforters,   for  the 

^  firft  oflfenfe  (hall  lofe  his  goods,  and  fufier  imprifonmeot  during  the 

'^  king's  pleafure ;  and  if  after  fuch  conviAion  he  (hall  commit  die 

**  &mc  oflfenfe  again,  other  than  fuch  ^  be  exprefled  in  the  ftatute 

^  of  25  £.  3.  he  (hall  forfeit  to  the  king  the  promts  of  his  lands, 

*^  benefices,  and  ecclefiaftical  promotions  during  his  life,  and  all  his 

'*  goods,  and  fuffer  perpetual  imprifonment ;  and  for  the  third  of- 

<^  fenfe  after  a  fecond  conviSion,  he  (hall  be  guilty  of  treafon,  and 

**  fuffer  and  forfeit  as  a  traitor. 

6th  claufe  ena£b  that,  <^  If  any  perfon  (hall  by  writing,  prindng, 

overt-a6t  or  deed,  affirm  or  fet  forth,  that  the  king  of  this  realm 

for  the  dme  beings  is  not  or  ought  not  to  be  fupreme  head  on  earth 

of  the  churches  of  England  and  Inland^  or  any  of  them  imme«» 

diately  under  God,  or  that  the  bilhop  of  Ronu  or  any  perfon, 

^'  than  the  king  of  England  for  die  time  being,  is  or  ought  to  be 

*^  fupreme  head  on  earth  of  the  fame  churches  or  any  of  them,  or 

<<  do  compafs  or  imagine  by  wridng,  printing,  overt-deed  or  aA  to 

**  dcpoff 
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^*  depofe  or  deprive  the  king,  his  heirs  or  fiicceflbrs  from  the  royal 
**  eflate  or  titles  of  king  of  England^  France  and  Ireland^  or  any  of 
them,  or  by  writing,  printing,  overC-a£k  or  deed,  do  affirm,  that 
any  perfon,  other  thap  the  king,  his  heirs  and  fucceflbrs,  of  rig^t 
ought  to  be  king  of  the  realms  of  England^  France  and  Ireland^  or 
any  of  them,  then  every  fuch  offender  (hall  be  guilty  of  treafoBy 
'*^and  fuffer  and  forfeit,  as  in  cafe  of  high  treafon. 
7th  claufe  ena£ls,  *'  Tliat  this  kQl  fhall  not  extend  to  repeal  any 
ftatutes  touching  die  counterfeiting,  clipping,  filing  or  waihing  ^ 
the  coin  current  of  this  kingdom,  or  importing  counterfeit  coin»  or 
counterfeiting  the  king's  (ign  manual,  privy  feal,  or  privy  fignet, 
'*  their  abettors,  fie. 

8  th  claufe  enafts,  ^  That  if  the  perfons  declared  by  the  aft  of  35 
**  H.  8.  to  be  inheritable  to  die  crown  do  ufurp  one  upon  ^  r  q  -t 
^  other,  or  interrupt  the  king's  pofleffion  of  the  crown,  they,  ^     °^ 
'*  their  abettors,  &r.  fliall  be  traitors, 

9tfa  caufe  takes  away  clergy  from  perfons  found  guilty  by  verdid, 
confeffion,  or  not  direfUy  anfwering  or  ftanding  mute  &i  cales  of 
murder  of  malice  prepenfe,  of  wilful  poifonli^,  houfe-breaking,  anj 
^erfon  being  in  the  houfe  and  put  in  fear,  robbing  in  or  near  thd 
highway,  horfe-ftealing,  lacriiege ;  but  in  all  other  cafes  of  U^aaf 
clergy  allowed,  and  fandluaiy  die  £mie  as  before  the  24  Jpril  I 

loth  claufe  provides,  diat  all  the  ^tutes  of  H,  8.  concerning  chal- 
lenge, or  concerning  trial  of  foreign  pleas,  (hall  (land  in  force* 

1 1th  claufe  declares,  that  no  perfon  already  arrefted  or  imprifbned, 
indifted  or  convifted,  or  oudawed  for  treafon,  petty  treafon  or  mif^ 
prifon  of  treafon,  (hall  have  any  advantag<K  of  this  ad. 

12th  claufe  provides,  that  wilful  killing  by  poifon  (hall  be  deemed 
wilful  murder,  and  die  ofiimders,  dieir  aiders,  abettors,  counfeUors 
or  procurers  (hall  (ufier,  as  murderers, 

13th  clauie  enads,  that  a  l<vd  of  parliament  m  all  cafes  within  the 
1)enefit  of  clergy,  tho  he  cannot  read,  yet  (hall  be  delivered  as  a  clerk; 
ponvift  withotit  burning  in  the  hand,  or  loft  of  lands,  Vc. 

14th  claufe  faves  the  trial  by  peers  for  any  ofienfes  within  ffifs 
fratute,         ' 

1 5th  claufe  enafts,  that  clergy  be  allovifed,  notwithftanding  the 
ofiender  have  been  married  to  a  fiogle  woman  or  widow,  or  to  two 
V^ives  or  more. 
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16th  chufe  cnsuffai,  that  notwithftaiiding  attainder  of  treafon,  petit 
Ireafan,  mifprifion  of  treafon,  murder  or  felony,  tbe  viik  iballhave^ 
ber  dower,  and  faves  to  ail  and  every  perfoo>  other  than  to  tbe  of- 
fender aitiincedy  convi£i  or  out-la  wed,  all  fuch  right,  tide,  iotereft^ 
entry,  leafes,  pofleffion,  condition,  profit,  commodity,  and  beredita* 
mencs,  as  ihey  bad  before  or  at  tbe  titne  of  the  attainder,  coaviftion, 
or  outlawry- 

17th  claufe  provides,  that  the  ftatute  of  27  ^^  8..  for  fdoaj  in 
{ervanis  dealing  the  goods  of  their  mafters,  ihall  fl^od  in  force. 
|.  -|  18th  claufe  provides,  that  no  perfon  be  put  to  anfwer  for 
^  ^  any  of  the  offences  abovefaid  concerning  treafon  by  preach* 
ing  or  words  only,  unlefs  accufed  before  one  of  the  king's  coiuicti* 
juftice  of  affife  or  peace,  &r.  within  thirty  ^ys  after  the  oflFenfe 
committed. 

1 9th  clanfe,  concealing  and  keeping  fecret  any  high  treafon  fluU 
he  mifprifion  of  treafon,  and  the  offender  fhaU  forfeit  as  heretofose 
bach  been  ufed  in  cafe  of  mifprifion  of  treafon.    . 
.    20th  claufe,  calling,  writing  or  printing  the/VcncA  king  king  oT 
France  (hall  not  be  adjudged  any  offonfe  within  this  aA. 
«  21  ft  claufe  provides,  that  no  perfon  (hall  be  indifled,  arraigned, 
condemned  or  convidied  for  any  ofienfe  of  treafon,  petit  treafon» 
mifprifion  of  treafon,  or  for  any  words  before  mentioned,  wbereby^ 
be  (hall  fufiei  pains  of  death,  lofs  of  goods,  imprifonment,  &r.  on- 
lefs  the  offender  be  acccufed  by  two  fufficient  and  lawful  witnefles,  or 
Ihall  willingly  without  violence  confefs  the  fame. 

I  have  mentioned  the  claufes  of  this  ftatute  at  large,  and  by  their 
numbers,  becaufe  there  be  many  things  obfervahle  thereupon. 

By  tbe  firft  claufe  of  this  ftatute  all  thofe  numerous  treafons  and 
pettf  treafons,ithat  were  enacted  or  declared  at  any  time  fince  2S 
£.  3.  are  wholly  taken  aw^y,  except  that  of  counterfeiting,  clipping, 
wafhing,  or  filing  of  coin,  tie.  excepted  in  the  7th  claufe  ;  but  this 
doth  .not  mention  mifprifions  of  treafon,  but  only  declares  what  mif- 
prifion of  treafon  is,  for  by  taking  away  the  treafons  tbemfdves,  the 
mifprifions  of  thofe  treafons  muft  needs  ceafe,  as  a  crime. 

But  this  zfk  did  not  extend  to  alter  the  trials  in  cafe  of  treafon^  and 
therefore  notwithftanding  this  adl  the  ftatute  of  28  H.  8.  cap.  15.  for 
treafons  at  fea,  26  IL  8.  cap.  6.  for  counterfeiting  He.  in  fVaUs^  32 
M.  8.  cap,  4.  for  treafons  in  Wales,  33  H*  8.  cap.  23.  for  treafons  to 
be  tried  out  of  their  county,  35  H.  8»  cap.  2.  for  trial  of  foreign 

treafon% 
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tredbiu,  flood  yet  in  didr  force,  until  the  ftatute  of  I  <^  2  P.  {^  J/, 
etf^.  la 

Again,  noiiwithftanding  that  by  fome  fonner  ftatntes  certain  o& 
fences,  which  were  felony  before,  as  wilfol  burning  of  houfes  ^ 
and  poifoning,  were  made  treafon,  yet  the  repeal  of  thofe  '    '  •* 
3£t$  that  made  them  treafon  leaves  them  neverthelefs  in  the  ffaifey 
'wherein  they  before  were,  namely  felony. 

Again,  upon  cooiideration  and  comparifon  of  the  5th  and  6tli 
claufes  thefe  diiogs  are  obfervaUe,  namely,  I .  The  wifdom  of  the  law- 
makers, that  put  the  very  fame  ofienfes  in  words  fpokenin  a  lower  rank 
ofpuntlbment  than  the  fame  things  written  or  printed,  making  the 
former  but  a  mi&lemeanor  in  the  firft  ofienfe,  which  in  printing  or 
writing  was  treafon  in  the  firft  oflfenfo.  2.  it  is  obfervable  upon  that 
fifdiclanfe,  thatthere  werefome  things  withinthe  fifth  claufe,  thatmight 
be  treafon  or  anovert-ad  of  treafon  within  the  ftatute  of  25  E.  3.  f9iA€r 
tbanfiich  as  be  expreflcd  in  the  ftatute  of  25  £»  %.)  vide  qiut  /uprs 
dt&afuni  cap.  13.  touching  the  treafon  in  compaffing  the  king's  death. 

It  is  alfo  obfervable  upon  the  1 1th  claufe,  that  when  an  ofFenfe  is 
made  treafon  or  felony  by  an  a6l  of  pariiaroent,  and  then  thofe  ads 
are  repealed,  the  offenfes  committed  before  fuch  repeal,  and  the  pro- 
ceedings thereupon  are  difobarged  by  fuch  repeal,  and  cannot  be  ptxi- 
ceeded  upon  after  fuch  repeal,  unlefs  a  fpecial  claufe  in  the  ad  of  re- 
peal be  made  enabling  fuch  proceeding  after  the  repeal,  for  ofienfes 
committed  before  the  repeal,  as  there  is  in  this  cafe. 

3  &  4  Ed»  6.  cap.  5.  Tho  it  primarily  concerns  riots,  yet  confe- 
quently  it  concerns  treafon  alfo :  thereby  it  is  enabled, 

1.  **  That  if  any  perfons  to  the  number  of  twelve  or  more  aflem^. 
'*  bled  together  fhall  intend,  go  about,  pradiife  or  put  in  ure  with 
^*  force  of  arms  unlawfully,  and  of  their  own  authority  to  kill,  cake 
**  or  imprifon  any  of  the  king's  privy  council,  or  unlawfully  to  alter 
^*  or  change  any  laws  eftabliflied  by  parliament  for  religion,  or  any 

other  laws  or  ftatutes  of  this  realm,  and  being  commanded  by  the 

(heriff,  juftice  of  peace,  mayor,  Uc.  by  proclamation  in  the  king's 
'*  name  to  repair  to  their  hojfcs.  If  they  (hall  continue  together  by 
**  the  fpace  of  one  whole  hour  after  fuch  proclamation,  or  after  that 
*'  fhall  willingly  in  forcible  and  riotous  manner  attempt  to  do  or  put 
*^  in  ure  any  of  the  things  aforefaid;  this  fhall  be  adjudged  treafon  in 
•*  all  the  oSendersi  their  aiders,  abettors  and  procurers."  p  -. 
See  before  in  chapter  XIV.  conceniing  levying  of  war,  how  ^  ^  ^ 
much  of  this  high  treafon  is  within  the  ftatute  of  25  £.  3. 

2.  "  That 
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2.  '*  That  if  any  perTons  to  the  nmnber  of  twdre  or  more  iball 
**  intend,  go  about,  pradife  or  put  in  ure  in  manner  aforc&id  to 
^  overthrow,  cut,  break  or  dig  up  pales,  hedges,  ditches  or  other 
**'  inclofure  of  any  park,  inclofed  grounds,  banks  of  pools  or  fiih- 
*^  ponds,  conduits,  conduit-heads  or  pipes  to  the  fiune,  which  may 
remain  open,  or  unlawfully  to  have  common  or  way  in  the  fiiid 
park  or  grounds,  or  to  deftroy  the  deer,  warrens  of  conies,  dove* 
**  houfes,  fifh,  or  to  pull  down  houfes,  milk,  bays  or  bams,  or  to 
f *  burn  ftacks  of  com  or  graiA,  or  to  diminifli  the  rents  or  yearly 
values  of  any  manors,  lands,  i^c.  or  the  price  of  any  vi&iuls, 
com  or  grain,  or  any  other  thing  ufual  for  the  fiiftenance  of  mant 
and  being  required,  as  before,  ihall  not  depart,  but  continue  an 
**  whole  hour,  or  ihall  after  that  forcibly  attempt  to  do  or  put  in  ure 
the  things  aforefaid  they  (hall  be  adjudged  felons  without  benefit  of 
clergy.** 

Fidt  fupra  ca^.  14.  which  of  diefe  offenfes  were  a  levying  of  war 
the  king.    . 

3.  **  That  if  any  perfon  unlawfully  and  widiout  authority  by  riiig- 
'*  ing  of  bells,  founding  of  dnims,  trumpet,  hom,  or  other  infini* 

ment,  by  firing  of  beacons,  by  malicious  uttering  of  words,  caft«* 
ing  of  bills  or  writings,  or  by  any  ad  vidiatfoever  raife  or  caufe  to 

^'  be  aflembled  any  perfons  to  the  number  of  twelve,  or  above,  to 
die  intent  that  they  fhall  do  any  of  the  aAs  aforefaid,  who  ihall 
not  dilTolve  their  aflembly  upon  fuch  proclamation  within  an  hour, 
or  (hall  commit  any  of  the  fiiid  ad),  then  they,  that  raife  fuch  af-^* 

^  femblies,  ihall  fu£Fer  as  felons.'* 

4.  If  fuch  aflemblies  to  the  number  of  forty,  and  above,  ihall  con- 
tinue together  two  hours,  or  ihall  bring  weapons,  meat,  tf r •  to  the 
perfons  fo  aflembled,  it  (hall  be  high  treafon. 

5.  If  above  the  number  of  two  and  under  twelve  attempt  fuch 
things,  tic.  as  abovefald,  they  are  to  fu£fer  imprifonment  for  a  year, 
and  make  fine  and  lanfom,  with  treble  damages  to  perfons  damni* 
fied. 

P       -     6.  In  die  caies  of  treafon  wf^n  this  ad  tenant  in  tail  is 
L  "^J  to  forfeit  to  the  king  during  life  only,  and  tenant  in  fee  fimple 
to  forfeit  only  as  upon  attainder  of  felony.  ^ 

7.  Power  is  given  to  die  iheriffs,  juftices,  mayor,  ktc.  to  raife  ' 
power,  and  array  them  in  manner  of  war  againfl  the  rioters,  to  the 
intent  to  apprehend  the  rioters ;  and  if  die  faid  rioterr  do  not  depart 

upon 
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upM  prodamatioii  bat  continue  togedier,  it  (hall  be  lawful  for  the 
iherilB^  fie.  after  fnch  commands  to  kill  the  rbters ;  if  after  fuch 
commindment  it  fortune  any  of  the  rioters  be  killed  upon  fuch  ac- 
count, the  iheiiff,  He.  or  any  aflembled  by  him  (hall  thereof  be  £(^ 
charged  :  then  follows  the  punifhment  of  thofe,  who  refiifc  to  affift 
the  (heriff,  or  juftice  in  the  repreffion  of  riots. 

Movers  to  fuch  riots  are  guilty  of  felony  without  clergy,  and 
perfons  foUicited  thereunto  not  revealing  it  to  fu£Fer  three  mondis  im^ 
prifonmenr. 

This  ad  being  made  in  a  great  meafure  for  the  fupport  of  the  re« 
formed  religion  under  Edward  VI.  was  as  to  all  points  of  treafoa 
dierein  cootainedy  repealed  by  1  Mar,  cap.  I.  but  in  eSe£l  the  very 
fame  oflenfes  were  enabled  felonies  within  clergy  by  1  Mar  feff.  2. 
€ap,  18.  which  was  to  continue  to  the  end  of  the  next  parliament* 
and  after  the  death  of  queen  Mary  was  re-enaded  by  1  Eliz.  cap*  i6* 
to  continue  daring  her  life,  and  till  the  end  of  the  next  feifiou  after 
her  death,  but  then  expired. 

That  whkh  I  wopld  obferve  upon  this  aft  is  this,  how  careful 
they  were  in  this  time  not  to  be  over-hafty  in  introducing  conftrudlivc 
treafons,  and  to  fhew  how  the  opinions  of  the  parliaments  of  Ed- 
ward VI.  queen  Mary^  queen  EUzabeth  went,  as  to  the  point  of 
conftru£Uve  treafon,  and  how  carefiil  they  were  not  to  go  far  in  ex* 
tending  the  ftatute  of  25  E.  3«  beyond  the  letter  thereof. 

As  to  the  point  of  indemnifying  thofe,  that  killed  die  rioters  in 
affiftance  of  die  (beriff,  it  is  true,  that  the  killing  of  rioters  barely  for 
continuing  together  after  proclamation  required  a  new  law  to  indem* 
nify  it,  as  in  the  ftatute  is  provided;  but  if  rioters  refift  the  (heriff  in 
his  endeavour  to  apprehend  them,  or  make  head  againft  himi  or 
continue  to  put  in  ure  dieir  riotous  a^ing,  as  pulling  down  p  -t 
houfes,  inclofures,  tic.  if  the  iheri£F,  or  thofe  that  come  in  ^  '^  ^ 
aid  of  him,  kill  any  of  them,  the  law  and  the  ftatute  of  2  if .  5. 
cap,  8.  do  indemnify  them,  as  (ball  be  hereafter  more  fully  de- 
dared. 

By  5  {^  6  £.  6.  cap,  11.  **  If  any  perfon  by  open  preaching,  ex« 
'*  prefs  words  or  (ayings  do  exprcfly,  diredtly  and  advifedly  fet  forth 
'*  and  aflBrm,  that  the  king,  that  now  is,  is  an  heretic,  fchilmatic* 
'*  tyrant,  infidel,  or  ufurptr  of  the  crown,  or  that  any  his  heirs  or 
«  fucceflbrs,  to  whom  the  crown  is  to  come  by  the  ftatute  of  35  H.  8^ 
''  being  in  lawful  poITeffion  of  the  crown,  it  an  heretic^  Ichifmatic, 


ci 
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^  tyrant,  infidel,  or  nfbrper  of  the  crown  then  fiich  perfon,  his  aiitTtf 
^  abettors,  procurers,  counfellors,  and  comforters  knowing  the  laine« 
^  (hall  for  the  firft  ofienfe  lofe  their  goods  and  be  imprilbned  at  the 
king^s  will,  for  the  fecond  offenfe,  after  convidion  for  the  firft, 
lofe  the  profits  of  their  lands  and  ecclefiaftical  benefices  during  their 
lives,  and  be  perpetually  inaprifoned,  and  for  the  third  ofiFenfe,  after 
**  the  fecond  convidion,  be  adjudged  traitors^  and  lofe  their  lives,  and 
**  forfeit  as  in  cafe  of  high  treafon. 

**  If  any  perfon  (hall  by  writing,  printing,  painting, .  carving  or 
*^  graving,  direcUy,  exprefly  and  advifedly  pttb]t(h»  iet  forth  and  affirm, 
**  that  the  king,  or  any  his  heirs  or  fucceflbrs,  i^c.  is  an  herebc, 
^*  fchifma(ic,  tyrant,  infidel,  or  ufurper,  it  (hall  be  high  trealbn,  and 
**  he  (hall  forfeit  as  in  cafe  of  high  treafon. 

*^  If  any  perfon  or  perfons  rebellioufly  detain  the  kinjg's  caftles^  or 
^'  fortrefles,  (hips,  ordinance,  artillery  or  fortifications, .  and  do  not 
^  render  them  up  to  the  king,  his  heirs  or  fucceflfors  within  fix  days 
*^  after  proclamation  under  the  great  feal,  it  (hall  be  treafon,  and  the 
*<  oflfender,  his  aiders,  Uc.  knowing  of  the  faid  offenfes  (hall  fuffer 
^*  and  forfeit  as  in  cafe  of  high  treafon. 

**  If  any  the  king's  fubje&s  commit  treafoa  contrary  to  this  9l&  or 
^  any  other  a£t  in  force  out  of  the  realm,  it  (hall  be  inquired  and 
•*  prcfented  by  twelve  men  of  any  county,  which  the  king  by  com* 
**  miffion  (hall  aflign,  as  if  committed  within  the  realm,  and.  the  like 
P  .  **  procefs  thereupon,  as  if  done  within  tlie  realm,  and  the 
L  9ji  u  outlawry  againft  an  offender  inhabitii^  out  of  the  realm 
**  (hall  be  as  efFedlual  as  if  he  had  been  refident  within  the  reahn. 
■  ^*  But  if  he  render  himfelf  upon  the  outlawry  within  a  year,  4ml 
^  (hall  be  received  to  traverfe  the  indi£bnent  fxj. 

^*  Perfons  attaintedt>f  any  treafon  (hall  forfeit  to  the  king  all  their 
**  lands  of  any  eftate  of  inheritance  in  their  own  right  at  the  time  of 
**  the  treafon  committed,  or  at  any  time  after. 

*'  No  proceeding  (hall  be  on  any  the  ofiFenfes  aforefaid  committed 
only  by  preaching  or  words,  unlefs  the  offender  be  accufed  thereof 
Within  three  mondis  before  one  of  the  king's  council,  juftice  of 


cc 
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CxJ  This  claufe  remains,  as  our  author 
ebfervea  below,  unreeled  to  this  day,  fo 
that  it  was  great  injuftice  to  deny  the  benefit 
of  a  trial  within  the  year  to  Sir  Thomas 
Armfironf^  who  wa»  out-lawed,  while  he 
was  beyond  fea,  36  Car.  a.  and  of  this 
opinion  was  the  liuufe  of  dbmmona  by 
their  votci^'ffVi  19,  1689.  when  it  Aai  rc« 


folvedi  that  Sir  Thomas  Amfirtnft  plea 
ottg^t  to  have  been  idmitted  aocording  to 
the  ftatute  of  5  &  6  £.  6.  (ee  Sutt  Tn 
Vil.  III.  p.  896.  and  accordingly  the  like 
plea  vras  allowed  to  yobafon^  who  wu  in* 
ciiAed  for  counterfeiting  the  coin,  Bficb* 
%  Get*  %,  S.  R*  altho  he  had  broke  prifon, 
and  wu  rctakea  in  Sneland.- 

«  of 
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•*  of  affife,  juftice  of  peace  being  of  the  jmrum^  or  two  jiiftices  of 
'*  peace  in  the  fhire,  where  the  offenfe  is  committed :  concealment 
•*  of  any  high  treafon  (hall  be  adjndged  only  mifprifion  of  treafon, 
**  and  the  offender  to  forfeit  as  in  mHprifion  of  treafon. 

**  Provided  that  no  perfon  (hall  be  indited,  atraigned,  condemned, 
"  convidled  or  attainted  for  any  of  the  treafons  or  olFenfes  aforefaid, 
*•  or  for  any  other  treafons,  that  now  be,  or  hereafter  (hall  be,  which 
'*  (hall  be  hereafter  perpetrated,  committed,  or  done,  unlefs  the  fame 
**  offender  or  offenders  be  thereof  accufed  by  two  lawful  accufers, 
•*  which  faid  accufers  at  the  time  of  the  arraignment  of  the  party  ac- 
**  cufed,  if  they  be  living,  (hall  be  brought  in  perfon  before  the  party 
**  fo  accnfed,  and  avow  and  maintain  that  which  they  have  to  fay 

againft  the  faid  party  to  prove  him  guilty  of  the  treafons  or  offenfcs 

contained  in  the  bill  of  indi£tment  laid  againft  the  party  arraigned, 
*'  snlefs  the  party  arraigned  (hall  willingly  without  violence  confefs 
*'  the  (time :  a  faving  of  the  right  of  all,  other  than  the  ofienders 
*'  and  their  heirs,  or  fuch  as  claim  to  their  or  any  of  their  ufe :  the 
'*  wife  of  the  party  attainted  of  thefe  or  any  other  treafons  -  ^^ 
•*  (hall  be  barred  of  dower  of  the  lands  of  the  party  attainted,  L  Jr  J 
**  fo  long  aa  the  attainder  (bind  in  force." 

Upon  this  (btute  many  things  are  ohfervable,  1.  Tliat  it  (bould 
feem,  that  neither  the  writing  of  thefe  fcandalous  words,  nor  the  bare 
detaining  of  the  king^s  forts  or  (hips  were  treafon  within  the  ftatute 
of  25  £.  3.  for  if  they  had  been  fuch,  this  a£t  would  not  have  beea 
made.  2.  The  feconJ  thing  obfervaUe  is  the  great  difcriminationi 
which  in  this  a£t  is  made  between  words  and  writing,  the  latter  being 
made  treafon,  the  former  only  mifdemeanor  in  the  two  firft  ofFenfes, 
altho  the  words  be  the  fame  in  both.  3.  That  fo  much  of  this  a6l, 
as  is  introdudiive  of  new  treafon,  is  repealed  by  the  ftatute  of  1  Mar. 
cap,  1.  but  whether  thofe  two  penalties  previous  to  treafon  in  cafe  of 
words,  vi%,  for  the  firft  and  fecond  ofienfe,  be  repealed  by  any  ftatute, 
feems  doubtful,  for  thoie  are  not  treafon.  4.  But  thofe  claufes  in  this 
ftatvte,  that  concern  trial  of  foreign  treafons,  concerning  outlawry 
pf  perfoDS  beyond  the  fea,  forfeiture  of  landi  of  inheritance  of  the 
party  attainted,  lofs  of  dower  by  the  wife  of  the  party  attainted,  ftand 
varepealed  to  this  day ;  and  fo  it  is  held  by  many,  that  the  claufe  con- 
cerning two  accufers  ftands  ftill  onf  foot ;  de  qw  vide  poftea. 

Touching  the  claufe  for  the  forfeiture  of  the  lands  of  the  party  at- 
tainted there  are  thefe  things  confiderable. 

Vol.  I.  S  I.  That 
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1.  That  by  this  claufe  tenant  in  tail  of  the  gift  of  the  king  doth  bf  ^ 
his  attainder  forfeit  his  eftate-tail,  notwithftanding  the  ftatute  of  34 
i/.  8.  cap.  20.  for  as  that  ftatute  coming  after  26  bf  33  H.  8.  did, 
as  to  that  cafe,  repeal  fo  much  of  tliofe  adls  ;  fo  this  ftatute  of  5  W 

6  E.  6.  coming.after  34  H.  8.  doth  repeal  that  ftatute,  as  to  the  cafe 
of  attainder  of  treafon  of  fucli  donee  in  tail. 

2.  That  this  adl  varies  much  from  rhc  penning  of  the  ^&s  of  26 
and  33  H,  8.  for  they  feemed,  as  hath  been  obfcrved,  to  faften  upon 
lands  in  liglu  of  a  corporation  fole,  as  biihop,  abbot,  isfc.  but  this 
limits  it  only  to  lands  in  their  own  right,  ivbich  poffibly,  tho  an  af- 
firmative claufe,  may  corre<Sl  the  extent  of  the  ftatutes  of  26  and  33 
i/.  8.  and  bind  up  the  forfeiture  to  lands  only  in  their  own  right. 

-        -    •  As  to  the  point  concerning  the  two  lawful  accufers  thefc 

'■''■'  things  will  be  confiderable,  1.  Whether  it  extends  in  law  to 

new  trcafons  made  after  this  a6l.     2.  Whether  by  any  ftatute  this 

be  repealed.     3.  Admitting  it  be  not,  what  ftiall  be  laid  two  lawful 

accufers.     4.  What  a  confeiBon. 

I.  The  ftatute  of  5  Ctf  6  £.  6.  above'-meutioned  appoints  two  law-^ 
ful  accufers  in  cafe  of  all  treafon  enabled  ojr  to  be  enadled ;  therefore 
if  a  new  treafon  were  made  by  a  fubfequent  aSt  of  parliament  with- 
out  any  claufe  that  direGU  the  indi<5lment  or  trial  in  any  other  manner 
than  is  appointed  by  5  &  6  £.  6.  by  the  words  of  this  zGt  there 
muft  be  two  lawful  accufers,  both  upon  the  trial  and  indidlment. 

But  there  have  been  great  opinions,  that  tho  the  words  of  5  fi  6 
£•  6.  extend  to  treafons  that  ihall  be  hereafter  ena£ked,  yet  this  claufo 
doth  not  extend  in  law  to  fuch  new  treafons,  unlefs  fpecial  provifion 
be  made  for  the  fame  in  the  a£l  making  fuch  new  treafon :  others 
have  been  of  a  contrary  opinion,  becaufe  it  onl^  concerns  the  manner 
of  proceeding,  which  may  be  diredled  by  a  precedent  a&,  as  upon  th« 
ftatute  of  18  £/iz.  cap.  5.  21  Jac.  cap.  4. 

II.  But  certainly,  if  there  be,  by  a  fubfequent  ftatute,  any  derogatory 
claufe  from  this  ftatute,  then  there  need  not  be  two  lawful  accufers. 

Therefore  upon  the  ftatutes  of  I  {^  2  P.  tf  M.  cap.  1 1.  in  treafon 
for  counterfeiting  the  coin  current  here,  or  for  clipping  and  impairing 
^of  coin  (which  was  then  conceived  a  treafon  not  repealed  by  1  Mar. 
cap,  1 .)  the  evidence  and  courfe  of  proceeding  at  eommon  law  both 
Upon  the  indiiSbnent  and  trial  are  reftored,  'and  fo  no  neceffity  of  tviro 
witnefTes ;  this  is  agreed  ou  aU  bands.  C9%  PL  C$r.  p.  25. 


MISTORIA  PI^ACITORUM  CORONiE.     497 

Again,  tho  the  treafon  for  clipping  or  wafhing  of  coin  declared  by 
3  H.  5.  cap,  6.  were  repealed  by  the  ftatute  of  1  Mar.  cap.  1.  as  is 
declared  by  the  preamble  of  th?  ftatutes  of  5  EUz,  cap.  11.  and  18 
Eii%.  cap.  1 .  and  ihat  the  fatne  is  newly  made  treafon  by  the  ftatutes 
of  5  and  18  EH%.  and  confequently,  were  there  no  more  in  the  cafe, 
two  witnefles  might  be  requifite  by  the  words  of  the  a<Sl  of  5  ^  6 
Ed.  6.  becaufe  thofe  are  newly  made  treafons,  yet  by  the  penning 
of  thofe  ftatutes  of  5  and  18  Elix.  it  is  not  neceftary,  lie*  ^  ^^ 
catife  the  words  in  both  ftatutes  are  being  lawfully  conviiled  ^  "  -» 
cr  attainted  according  to  the  order  and  courfe  of  the  law^  which  takes 
ia  the  whole  proceeding,  as  well  indi^ment  as  trial ;  for  the  courfe 
of  law  therein  mentioned  feems  to  be  intended  the  common  law,  and 
^  common  law  there  was  no  neceifity  of  two  witnefTes  in  any  cafe 
of  treafon. 

And  altho  the  ftatute  of  I  (^  2  P.  (^  M.  cap.  1 1.  did  take  clipping 
and  wafhing  to  be  continuing  treafons,  and  therein  might  miftakc, 
yet  there  being  an  exprefs  claufe  in  that  ftatute,  that  in  thofe  cafes  the 
evidences  at  common  law  ftiould  be  reftored ;  this  dire£lion  might 
take  off  '.he  ftatutes  of  1  f^  5  £.  6.  as  to  the  two  witneftes  in  thofe 
cafes,  and  fo  have  an  influence  upon  the  ftatutes  of  5  tf  18  EUz.  or 
at  leaft  may  go  far  in  expounding  them  to  reftore  the  evidence  re- 
quired at  common  law  in  thofe  cafes. 

But  whether,  as  to  all  other  treafons,  the  general  claufe  In  the  fta* 
tute  of  I  iff  ^  P.isf  M.  cap.  10.  that  all  trials  hereafter  to  be  awarded 
^  made  for  any  treafon  fliall  be  had  and^  ufed  only  according  to  the  due 
wder  and  courfe  of  the  common  laws  of  this  realm  and  not  otherwife^ 
have  taken  away  the  necei&ty  of  two  witneftes  upon  the  indi£lmeht» 
hath  been  controverted  (yjy  for  on  all  hands  it  is  agreed,  that  it  takes 
away  the  neceifity  of  two  witneftes  upon  ther  trial,  if  there  were  no 
more  in  the  cafe. 

My  lord  C^ke  in  Pla,  Cor.  p.  25,  26.  delivers  his  opinion,  that  two 
witneftes  are  ncceflary  upon  the  indiSment  in  cafe  of  all  treafons, 
other  than  thofe,  that  are  for  coimterfeiting,  clipping,  or  impairing 
the  coin,  and  gives  many  weighty  treafons  for  it,  and  cites  a  refolu« 
tion  in  14  EHz.  lord  Lumlefs  cafe,  and  4  Mar.  Bro,  Corone^  219. 
for  according  to  him  the  indicStment  h  a  diftin£t  thing  from  the 
trial ;  therefore  the  ftatute  of  1  Jsf  2  P.  ti  M.  cap.  10.  extending 
only  to  the  trial  doth  not  take  away  the  neceflky  of  two  witneftes 

(y)  Sec  Kit,  9,  iS,  49* 

S  2  upon 
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cpon  the  indidmenty  and  accordingly  the  .general  opinion  hath  rua 
thus  fince  (z). 

^      But  yet  much  is  to  be  alledged,  that  the  ftatute  of  I  £^  3 
l   99J  p,  y  ^,  cap.  10.  extends  as  well  to  reduce  the  indiamcnt, 
as  the  trial,  to  the  courfe  of  the  common  law. 

1.  Becaufc  it  feems  to  be  the  intent  of  the  ^atute  to  involve  th« 
indictment  under  the  general  appellation  of  the  trial,  accoixling  to  2 
W  3  P.  fcf  Af.  Dy.  132.  a.  and  tho  it  is  true,  that  i  P.  ti  M.  Dy. 
99,  100.  in  T>iomas*s  cafe  there  were  two  accufcrs  required,  yet  that 
was  before  the  ftatute  o(  \  ii  2  P.i^.  M.  cap.  10. 

2.  Becaufe  this  ftatute  oi  \  V  2  P.  t^  M.  cap,  10.  in  other  cafer 
extends  as  well  to  the  indiftment,  as  the  trial ;  it  is  agreed,  that  the 
ftatute  of  33  H.  8.  cap,  23.  concerning  trial  of  treafon  in  a  fore]g% 
county,  is  wholly  repealed  by  I  W  2  P.  faf  M,  cap.  10.  quod  vide  Co, 
P.  C  p.  27.  Dy.  1 32.  whereas,  if  it  (liouM  only  refer  to  the  trial, 
the  indix5lm2nt  might  ftill  be  in  a  foreign  county,  and  ifo  he  might  be 
indiiSted  in  a  foreign  county,  and  yet  muft  be  tried  in  the  proper  coun^ 
ty :  vide  accordingly  refolved  H.  \2  Eliz.  Dy.  286.  i.  touching  die 
rebels  in  the  Norths  where  Stamford*s  opinion.  Lit.  III.  cap.  26.  (a) 
is  denied  by  all  the  judges  of  both  benches ;  again,  the  ftatute  of  33 
H.  8.  cap.  20.  touching  the  indiAment  and  trial  of  lunatics  in  any 
county  the  king  fliall  appoint,  is  repealed  by  tliis  ad  of  1  fa^  2  P.  fi^  M. 
cap.  10*.  as  well  to  the  indi£hnent  as  the  trial :  vide  Anderf.  Rep^  », 
]  54.  Arden\  cafe  (b). 

!).  The  indifiment  is  in  common  fpeech  a  part  of  the  trial,  or  ac^ 
leaft  a  neceftary  incident  to  it ;  and  if  it  fhould  be  neceflary  to  have 
two  witneftes  to  the  indiiflment,  it  would  confequently  be  neGeflkry 
to  have  them  upon  the  trial  alio ;  for  by  the' ftatute  of  5  &  6  £.  6. 
cap.  11.  the  two  witneftes,  that  are  upon  the  indiftment,  muft  avow» 
their  teftimony  in  the  prefence  of  the  party  upon  his  arraignment : 
and  it  feems  incongruous,  that  a  greater  evidence  ftiould  be  required 
to  the  indidment,  which  is  only  an  accufation,  than  to  the  trial  fcj^f 
where  the  party  is  to  be  convi^ed  ;  therefore^  if  the  ftatute  of  1  tf  a- 
.        .  P.  &.  M.  intended  to  take  it  away  upon  the  trial,  it  cannot 
•"^     ^  be  fuppofed  to  continue  the  ncceffity  of  two  witneflbs  upon 
the  indi£lment. 

(»}  StattTr.  Vol,  III.  p.  56.  the  cafe  df         (c)  Lord  Cokt  P.  C.  p.  15.   fays  die 
vd  CafiiematM,  Ihid,  f.  415.  carl  of  Sbapj"     g[rcateft  proof  u  moft  of  ill  necellaiy  tt  tW 

'**"'"       '  time  of  the  indidmcnt,  becaufe  that  is  the 


lord  CafiiematM,  Ihid,  p.  415.  carl  of  Sbafi/- 
tmry*i  cafe;  p.  645.  lord  Rujpd'%  cafe,  /. 


7 J  3.  colonel  &\dntf%  cafe*  fouddation  of  all  the  reft,  and  is  cotnnionl|r 

(a)  S.  P.  C.  p.  90.  found  in  the  abieacc  of  tlie  party  accufcd. 


(kj  I  And.  105. 


«•  There 
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4.  There  is  alfo  a  great  authority  for  this  opinioa  :  vide  the  re- 
folution  and  reafon  of  the  judges  in  ArdcrC%  cafe,  Anderf.  Rep.n 
1 54.  fdjt  where  they  refolved,  that  they  could  not  be  indidled  in 
a  foreign  county  upon  the  Aatute  oi^^H,%.cap.  23.  becaufethe 
ftatute  oilli  2  P.  li  ' M.  cap.  10.  reftoretb  the  commons  law  as 
well  in  relation  to  the  indi^ment  as  the  trial,  and  the  trial  inclines 
the  indifbnent ;  and  this  was  by  all  the  jufUces  and  barons  fo  re« 
folvedy  which  cafe  is  alfo  reported  by  juftice  Clench,  u.  17.  to  be 
19  Novtm.  26  E/iz.  Again  ibidem  n,  28.  "  Fuittcnus  per  les  juftices, 
**  que  ou  le  ftatute  de  E.  6.  eft,  que  inditement  de  trefon  (era  per  2 
"  teftes,  &  le  ftatute  de  reine  Mary  eft,  que  trefons  fey  try  folonc  le 
''  common  ley,  que  ore  inditements  fey  folonc  le  common  ley  ;  cat 
*^  inditement  eft  parcel  de  tryal,  car  nul  tryal  poet  eftre  fans  indite- 
♦*  ment,  and  fie  fuit  in  Somervilie's  &  Arden\  cafe. 

5.  It  hath  been  the  care  of  the  parliaments  fince  in  their  ads 
to  make  provifion  for  two  witnefles  in  cafes  of  treafons  newly  made* 
vide  ftatutes  13  Elix.  cap.  1.13  Car.  2.  cap.  l.fo  that  it  was  thought* 
that  the  ftatute  of  5  {^  6  £.6.  was  not  of  force  as  to  the  two  wit- 
neffesy  at  leaft  as  to  treafons  newly  enafted,  otherwife  in  cafes  of 
pew  treafotis  they  needed  not  thefe  provifions  (e). 
*  And  thus  the  reafons  ftand  on  both  fides,  and  tho  thefe  feem  to 
be  ftronger,  than  .tbe  former,  yet  in  a  cafe  of  this  moment  it  is 
fafeft  to  hold  that  in  pra(^ce,  which  hath  leaft  doubt  and  danger ; 
fAod  dubitaSf  ne  feceris^  efpecially  in  cafes  of  life  (f)  \  but  upon 
mifprifion  of  treafon  two  witnefles  are  [requifite  both  upon  the  in- 
didlment  and  trial.    Co.  Pla.  Cor.  p.  24.  | 

HI.  The  third  thing  conftderable  in  this  claufe  ^$>r^^.-i 
what  Ihail  be  faid  two  lawful  accufers  within  this  ftatute,  ^"^  "* 
if  it  be  of  force. 

As  to  the  accufers  mentioned  in  the  ftatute  of  5  (sf  6  E.  6.  cap. 
1 1 .  diey  are  no  other  than  the  two  lawful  and  fufficient  witnefles 
mentioned  in  the  ftatute  of  1  E.  6.  cap.  12.  in  fine  \  this  is  agreed 
by  my  lord  Coke^  PL  Cor*  p.2S. 

(d)  I  Ani.  io7«  *'  corrapcion  of  blood,   6ifc»  no  period 

(•)  If  it  were  only  qucftionable,  that  **  iKall  be    indt^d,    tried  or  ftttatnted, 

was  reafon  fufficient  for  making  fuch  pro-  "  but  upon  the  oatha  of  two  lawful  wit- 

vifion.    ^idefMprap.^^i.  "  neflea  to  the  fame  tfealba  t  but  out  oC 

ff)  However  fioce  our  author  wrote  thia  "  thia  wEt  are  excepted  all  proceedings-  in 

natter  ia  in  great  meafure  fettled  by  7  fV.  '*  Mtf  liament,  or  proceedinga  for  counter- 

3.  cap.  3.  whereby  k  is  cnaaed,  •«  That  *«  teiting  the  king's  coin,  great  fed,  privy 

«•  in  ail  odes  of  high  trcafooi  whcieby  any  «^  fcal,  or  figpet  or  figs  mMuaL 

S  3  Now 


301     HIStORIA  PLACITORUM  CORONA. 

Now  what  are  lawful  witnefles  in  this  cafe  is  confiderablc  ;  the 
lawfulnefs  of  witnefles  muft  refpcdl  either,  1.  The  perfons,  or  elfc. 
2-  The  tcftimony  of  the  witnefles. 

1.  As  in  relation  to  the  perfons  of  witnefles,  thofc  are  faid 
lawful  witnefles,  which  by  the  laws  of  England  are  allowed  to  be 
witnefles. 

K.  feme  covert  is  not, a  lawful  witnefs  againft  her  hufband  (g) 
in  cafe  of  treafon,  yet  in  lord  CaftUhaven^s  cafe  fh)  upon  an  in- 
diftment  for  a  rape  upon  his  lady  by  another  by  her  hufband's 
prcfent  force,  (he  was  received  as  a  witnefs  by  the  advice  of  the 
judges,  that  aflifled  at  that  trial,  and  upon  her  evidence  he  was  con* 
\i£ted  ai^d  executed. 

But  a  woman  is  not  bound  to  be  fworn  or  to  give  evidence 
againft  another  in  cafe  of  theft,  £sf  r .  if  her  hulband,  be  concerned, 
,  tho  it  be  material  againft  another,  and  not  dired^ly  againft  her  huf- 
band. I)alt,  cap,  1 1 1  (I). 

Upon  an  indiftment  upon  the  ftatute  of  3  H,  7.  cap.  2.  for  taking 
away  forceably  and  marrying  a  woman,  the  woman  fo  married 
may  be  fworn  againft  her  huft)and,  that  fo  marries  her,  if  the 
force  were  continuing  upon  her  till  the  marriage  ;  and  thus  it  was 
clone  in  the  cafe  of  the  lady  Fulwood^  M,  I'^-Car,  I.  B.  R,  Croke 
(k)  and  accordingly  feriatim  refolvcd  by  all  '(i3jud|;es  of  the  king's 
bench  lately  in  the  cafe  of  Brown^  Trin.  25  Car.  2.  pj  for  thefc 
reafons:  1.  Becaufe  otheiwife  the  ftatute  would  be  vain  and  ufelefs, 
for  poflibly  all  that  were  prcfent  were  of  the  offender's  confederacy, 
2.  The  marriage,  tho  a  marriage  dc  fa^o^  yet,  if  it  were  efFefted 
by  a  continued  a£l  of  force,  was  not  a  marriage  dejure^ 
L*^  J  for  it  was  diflblvible  by  divorce,  unlefs  ratified  by  a  fubfe- 
quent  free  cphabitaticn  or  confent.  But  3dly  and  principally,  be« 
caufe  it  w^sjlagrante  criminc^  for  the  child  was  taken  away  upon 
the  Thurjday^  married  the  Friday^  and  leized  by  the  guardian  the 
next  day,  before  they  had  lain  together,  and  the  force  was  all  that 
while  continuing  upon  her.  4.  There-  Were  other  witnefles,  that 
proved  the  firft  taking  away  by  force  againft  the  child's  will,  tho 

(tJ  ^^-  -^'f*  €•  ^«  like  was  done  io  the  cafe  of  Haagen  Smend* 

(b)   Hut.  1 15.  Rujb.  Coifeff.  Vol.  II,     /«!,  Mich^  1  Ann.  B.  R%  Stste  Tr.  Vtl  V^ 
f.  93 — loi-    Stat€*Ir.  Voi.  I.  p.  366.  P'ASV 


fij  N.  EJiu  up.  164.  f.  540.  j^  (I)  I  Vtn,  243.    I  Ktb,  193. 

{k)  Crv  Csr,  482,  484,  4$8,  492.  the 
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there  were  no  witnefies  to  prove  the  marriage  forceable  but  herfelf, 
who  exprefly  fwore,  that  (he  was  married  againil  her  will ;  upoa 
ill  which  circuniftances  it  was  ruled,  that  (he  flionld  be  examined 
in  evidence,  and  the  credibility  of  her  teftimony  left  to  the  jury ; 
but  moft  were  of  opinion,  that  had  fhe  lived  with  him>  any  confi- 
derable  time,  and  aflented  to  the  marriage  by  a  free  cohabitation, 
ihe  (hould  not  have  been  admitted  as  a  witnefs  againft  her  hufband ; 
he  was  convi&ed  and  had  judgment  of  death,  .and  was  exe« 
cuted. 

Regularly  an  infant  under  fourteen  years  is  not  to  be  examinird 
upon  his  oath  as  a  witnefs ;  btit  yet  the  condition  of  his  perfon,  as 
if  he  be  intelligent,  or  the  nature  of  the  fa£t  may  allow  an  exami* 
nation  of  one  under  that  age  (m)^  as  in  cafe  of  witchcraft  an  infant 
of  nine  years  old  has  been  allowed  a  witnefs  againd  his  own  mother. 
Dalton  fn). 

And  the  like  may  be  in  a  rape  of  one  under  ten  years  upon  the 
ftatute  of  18  Eliz,  cap,  6.  and  the  like  hath  been  done  in  cafe  of 
buggery  upon  a  boy  upon  the  ftatute  of  25  H.  3.  cap.  6. 

And  furely  in  fome  cafes  one  under  the  age  of  fourteen  years, 
if  otherwMe  of  a  competent  difcretion,  may  be  a  witnefs  in  cafe  of 
treafon:  vide  quafupra  dlxlp,  26. 

A  man  concerned  in  point  of  intereft  is  not  a  lawful  accufer  or 
witnefs  in  many  cafes,  the  party  to  an  ufurious  contratft,  cannot 
be  a  witnefs  to  prove  an  ufurious  conlniiS^  upon  an  informa- 
tion, if  the-  money  be  not  paid,  for  be  fwears  to  avoid  his 
own  debt  or  fecurity  (o)  ;  but  if  the  money  be  paid  he  may  -  - 
be  a  witnefs  to  prove  it,  where  another  informs,  for  he  is  ***^  *^"' 
to  gain  nothing. 

And  therefore  if  any  man  hath  the  promife  of  the  goods  or  lands 
of  the  party  attainted,  he  is  no  lawful  witnefs  to  prove  the  trea« 
foh. 

A  perfon  outlawed  in  trefpafs  is  neverthelefs  a  lawful  witnels,  but 
no  lawful  juryman  or  indidter  in  cafe  of  felony  or  treafon.  Sir  JVil-' 
Ham  fVithipor^  cafe  (p). 

A  father  or  fon  or  adverfary  in  a  fuit  is  a  wimefs  for  or  againft  ,a 
perfon  accufed  of  any  crime,  yet  not  always  a  competent  juryman. 

tm)  By  the  Uws  of  /««  a  child  ten  years         (n)  Dah.  Jufi,  N,  Edit.p,  s^tt 
pld  wu  allowed  to  be  a  witoeCi  in  theftt         foJCo.  Lit,  6,h» 
Vidi  h  L*  Jm*  /•  7«  (p)  Cro.  Cau  1 34.  1 47.  IT.  Jwa  19s* 

f  S  4  Afariicipi 
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A  particeps  cr'wunis  is  in  fome  cafes  a  lawful  accufer  within  this 
{[acute,  m  fome  cafes  not. 

An  approver  (ball  be  fwom  to  his  appeal,  Stamf,  Pla*  Car.  (q) ; 
but  it  feems,  that  he  (hall  not  be  a  wimefs  upon  the  trial,  if  the  party 
^ccufed  put  himfelf  upon  his  countiy,  becaufe,  if  he  fail  in  proving 
the  party  guilty,  he  (hall  be  hanged. 

In  Sir  P/rry  CVr/J/s  cafe,  P.  19  Jac.  Noye\  Rep,  f.  \b^.  placlta 
^76.  in  Camera  Sullata^  if  two  defendants  be  charged  for  a  crime, 
one  (hall  not  be  examined  againd  the  other  to  convidt  him  of  an  of- 
icnfe,  unlefs  the  party  examined  confcfs  himfelf  guilty,  and  then  he 
ihall  be  acmitted. 

9  Dec,  1 6  Car.  2.  at  Newgate^  Henry  Trew  was  indi£led  of  burg- 
la  ry,  and  by  advice  of  Keeling  chief  juflice,  Brown  juftice,  and 
ff^i/^e  recorder,  Perrin  th^t  was  in  goal  for  two  other  robberies,  and 
confefled  himfelf  to  be  in  this  burglary,  was  fwom  as  a  witnefs 
againft  Trew^  but  he  was  not  indi£led  of  the  burglaries  or  robberies. 
Ex  libro  Bridgman. 

10  Dec.  1662.  Tongej  Philips^  and  others  (r)  were  indi£led  for 
treafon  for  compafling  the  king's  death,  the  quedion  was,  whether 
thofe,  that  were  parties  in  the  compafling,  which  were  not  yet  par- 
doned, nor  indi£led,  might  be  produced  as  witneflTes,  namely  Riggs 
and  others  ;  and  upon  conference  with  all  the  judges  thefe  points 
were  refolved. 

-         T      ^'  That  the  party  to  the  treafon,.  that  confefled  it,  may  bo 

'•'^  ^J  one  of  the  two  accufers  or  witneffes  in  cafe  of  treafon,  for 
the  ilatute  intended  two  fuch  witnefTes,  that  were  allowable  witnefTes 
at  common  law,  and  fo  may  a  particeps  criviinis  be  admitted  as  a 
witnefs,  and  was  admitted  to  give  evidence  to  the  juiy  ;  but  the  jury 

may,  as  in  other  cafes,  confuler  of  the  evidciKe  and  credit  of  the 

witnefTes,  but  he  is  fufficient  to  fatisfy  the  ilatute. 

2.  That  the  confeflion  before  one  of  the  privy  council  or  a  juftice 
of  the  peace  being  voluntary  made  without  torture  Is  fufficient  as  to 
the  indidment  or  trial  to  fatisfy  the  ftatute,  and  it  is  not  neceiTary, 
that  it  be  a  confeffion  in  court ;  but  the  confeilion  is  fufficient,  if 
oiade  before  him  that  hath  power  to  take  an  examination. 

3.  The  king  having  promifed  a  pardon  to  Riggs^  if  he  would  dif- 
cover  the  plot,  he  performed  that  part  by  his  difcovcry  ;  and  this  was 

held 
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hdi  by  all  no  impediment  to  his  tefiimoay,  for  the  promife  was  not 
applied  to  witneffing  againft  any  other ;  but  two  juftices  {fj  hdd^ 
that  if  the  king  promifed  a  pardon  upon  condition,  that  he  wouU 
witnefs  againft  any  others,  and  that  being  acknowledged  by  Rigg^ 
when  he  took  upon  him  to  give  evidence^  f^c  that  will  make  him 
nncapable  to  give  evidence,  becaufc  he  fwears  for  himfelf  (tj ;  bat 
in  this  point  the  greater  number  were  of  a  contrary  opinion  {ujf  ex 
libro  Brid^man  verbatim^  and  I  remember  the  confultation  and  rcfq- 
iution  accordingly* 

And  accordingly  at  the  feffions  of  Ntwgaie  1 672.  Mary  Price 
was  convided  of  treafon  in  clipping  the  current  money  of  Euglana 
by  die  teftimony  of  thofe,  that  were  partidpes  criminis  (x)^  namely 
Throgm9rton  and  others,  wha  brought  her  broad  money  upon  allows 
ance  of  10  /.  per  Cent*  and  earned  off  the  dipt  money  into  their  maf- 
tor's  ca(h. 

The  like  conviftion  was  in  the  fame  year  of  Hyde  and  -  -. 
others  of  robbery  upon  the  highway  by  one  that  was  a  party  L**  ^  J 
in  the  robbery,  but  not  indided. 

But  in  thefe  and  the  like  cafes  1 .  The  party  that  is  the  witnefs,  is 
never  indi&ed,  becaufe  that  doth  much  weaken  and  difparage  his  tef« 
timony,  but  poffibly  not  wholly  take  away  his  teftimony.  2.  And 
yet,  tho  fuch  a  party  be  admiffible,  as  a  witneb  ia  law,  yet  the  ere* 
dibBity  of  his  teftimony  is  to  be  left  to  the  jury,  and  truly  it  Would  be 
bard  to  take  away  the  life  of  any  perfon  upon  fuch  a  witnefs,  that 
fwears  to  fave  his  own,  and  yet  confefteth  himfelf  guilty  of  fo  great  a 
crime,  unleis  there  be  alfo  very  coniiderable  circumftances,  which 
may  give  the  greater  credit  to  what  he  fwears. 

If  ^.  B,  and  C  be  indi£ted  of  perjiury  on  three  feveral  indiAments 
concerning  the  iame  matter,  j4.  pleads  not  guilty,  B.  and  C  may  be 
examined  as  witneftes  for  ji.  for  yet  they  ftand  unconvicSled,  altho 
they  are  indi£ted,  19  Car.  l^  B.  R,  Bilmore*s  cafe. 

By  the  ftatute  of  1  {tf  2  P.  {^  M.  cap.  14.  juftices  of  peace  ought 
to  examine  the  party  and  take  informations  touching  offenfes  brought 
before  them,  and  cenify  them  at  the  next  goal-delivery. 

ffj  Thefe  were    our    author    and    yi  (x)  But  it  does  not  appear  in  this  cafc^ 

Brtnun.  whether  they  were  promifed  a  pardon  or 

(t)  yyUf^ta  part,  a*  c^.  tit  not :  the  like  rcfolution  vai  in  the  cafe  o£ 

.    (u)  Of  thii  contrary  opinion  wat  the  Jofifh  Clark  for  coining  x6  Car.  %.  fee  Kti. 

court  in  the  cade  of  Chnftophtr  Lma^  Mich.  33*  but  in  that  cafe  the  witntft  had  aAu- 

^Gn.  I.S.R.  Si0U  Tr.  F^tl.  Vl.p.  2^9.  ally  obtaiacd  a  pardon, 

Ho 
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«  Tho  juftice&  of  peace  canoot  hear  and  determine  ttrafon  by  ynrtac 
of  their  commiffion  of  the  peace,  no  nor  take  an  indi£iroent  of  it,  yet 
diey  may  take  examinations  and  informations  toiicKing  fuch  offenfe 
of  the  party  brought  before  them,  and  certify  them  according  to  that 
ftatute  ;  and  thofe  informations  taken  npon  oath,  as  they  ought  to  be, 
and  fworn  to,  by  the  juftice  or  his  clerk,  that  took  diem,  to  be  truly 
taken,  may  be  read  in  evidence  againft  the  prifoner,  if  the  infexnkaoc 
be  dead,  or  not  able  to  travel,  and  fworn  fo  to  be ;  yea  by  fome  opi- 
nion, ifhe  were  bound  over  and  appear  not,  they  may  be  read,  which 
ieemc  to  be  queftionabte. 

And  in  fuch  cafe  information  upon  oath  taken  before  juilices  of  the 

peace  of  (Hie  county  may  be  tranfmitted  before  juftices  of  goal-delivery 

of  that  county,  where  the  ofienfe  was  committed,  viz*  if  the  offender 

r     <1  ^^^^  brought  before  that  juftice;  qtutrg  tanan^  becanfetbe 

^^     ■'  ofFenfe  was  out  of  his  jurifdidlion ;  yet  vidt  Dale.  cap.  1 1 U 

p.  299.  accordant  (y). 

He,  that  hath  a  remainder  expectant  upon  an  eftate  tail,  (hall  not 
be  allowed  as  a  witnefs,  and  fo  ruled,  but  a  difleifor  may  be  a  wit^ 
oefs  to  a  deed  made  to  die  tenant.  18  ^.  12. 

Mich.  \%h2.  A  commiffion  iifued  to  examine  die  Validity  of  a 
marriage  fuppofed  to  be  done  by  force,  and  upon  that  a  divorce  was 
had :  an  iodidment  was  againft  IVclJk^  diat  married  the  woman,  the 
depofiuons  in  the  caufe  of  divorce  were  oSered  to  prove  the  force, 
bat  rcjefied,  becaufe  in  a  fuit  of  another  nature  and  jurifdiAion» 
Wilflt^  cafe. 

A  man  convifl  of  confpiracy,  perjury,  or  forgery  is  not  a  lawful 
witnefs.  Crwnpt.  de pace  regis  127*  b,  Dalt.  cap.  111.  (z)  but  if  ho 
be  pardoned,  it  feems  he  may  be  a  witneis. 

And  thus  far  concerning  the  capacity  or  incapacity  of  the  wit* 
nelTes.  ' 

2.  In  relation  to  the  manner  of  their  teftimony,  the  opinion  in 
Djer  of  a  witneis  by  hearfay  1  Mar.  Dy,  99.  b.  was  reje£ted  by  all 
die  judges  in  the  lord  Lumly^s  cafe,  H.  14  Eliz.  Co*  Pla.  Cor.  25* 
but  if  it  be  a  hearfay  from  the  oflEender  himielf  confefling  die  faA, 
fuch  a  teftimony  upon  hearfay  makes  a  good  witnefs  within  die 
ftatute. 

Tho  information  upon  oath  taken  before  a  juftice  of  peace  may 
make  a  gqo4  teftimony  to  be  read  againft  die  oflS:nder  in  cafe  of 

(y)  H,  Edit*  €»p.  164.  p*  544  (%)  p,  544t 

felonji 
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{eloQy,  where  the  wicoeft  is  not  able  to  travel,  yet  in  9afe  of  treafon^ 
where  two  witneflibs  are  required,  fuch  an  examiaadon  is  not  allows 
able,  for  the  ftatute  requires,  tliat  they  be  produced  upon  ti]ie  aitaiga* 
cnent  in  the  prefence  of  the  priibner  to  the  end  that  he  may  crois 
examine  them. 

And  thus  much  concemii^  the  ftatutes  in  the  time  of  Edward  VL 
.  and  evidence  upon  iodi£lment$,  I  Qiall  only  add  this. 

In  civil  a£tions,  as  trefpafe  againft  A,  B.  and  C,  if  no  evidence 
be  given  againft  any  one  to  prove  him  guilty,  he  may  be  examined 
on  the  part  of  the  defendant,  and  ftands  at  a  com^tent  wit-  .  - 
nefs  ;  and  I  fee  no  reafon,  why  if  two  or  three  perfons  be  L*^  ' -* 
indidled,  and  no  evidence  given  againft  one  or  more  of  them,  but 
that  he  may  be  a  witnefs  for  the  other ;  but  otherwife  it  is,  if  there 
be  but  a  colourable  evidence  againft  him  (t)« 

(i)  Our  author  Ihould  here  have  pro-  probably  be  thought  that  fuiEciently  done 

cecded  to  hii  fourth  general  head,  and  have  oy  the  fecood  refolution  in  Toj^r't  ca(« 

^own,  what  would  be  f  coofcilioii  within  meutioned  by  him«/.  ^04. 
(hit  (latute  of  5  &  6  MJ.  6.  ca/>,  xi.  but 


CHAP.    XXV. 

Concerning  treafons  declared  and  tr\zStt^  fropt  1  Mar.  till  tits  day^ 

viz.  13  Car.  2. 

I  COME  to  the  ftatutes  concerning  treafon  in  the  times  of  queen 
Mary^  queen  Eli%abetk^  and  fo  downvirards. 

The  firft  ftatute  in  this  period  is  1  Mar.  cop.  1.  confifting  of  three 
claufes. 

1.  *^  That  no  z&y  deed  or  offenfe  being  by  a<5t  of  parliament  made 
♦*  treafon,  petit  treafon,  or  mifpriiion  of  treafon,  by  words,  writing, 
*'  cyphering,  deeds,  or  otherwife  whatfoever,  (hall  be  taken,  had, 
*'  deemed,  or  adjudged  to  be  high  treafon,  petit  treafon,  or  mifpriiion  of 
^'  treafon,  but  only  fuch,  as  be  declared  and  exprefled  to  be  treafon, 
**  petit  treafon,  or  mifprifion  of  treafon,  in  or  by  the  a£t  of  parliament 
*'  of  25  f .  3.  touching  treafon  or  the  declaration  of  treafons,  and  none 
*^  other,  nor  that  anypains  of  death,  penalties,  or  forfeitures  in  any 
^*  wife  enfue  or  be  to  any  offender  or  offenders  for  doing  or  commit- 
<*  ting  any  treafoui  petit  treafoni  or  mifpriiion  of  treafon,  other  than 

«  fuch 
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^  fuch  as  be  in  the  faid  ad  ordained  and  provided,  any  ftatote  made 
'  ^  before  or  after  the  faid  25th  year  of  Edward  III.  or  any  dedaratmi 
^  or  matter  to  the  contrary  notwithftanding. 

2.  "  That  no  advantage  be  given  by  this  z&  to  any  peribn  anefted 
^  or  imprifoned  for  treafon,  petit  treafcMi,  or  mifprifion  of  treaibn  die 
'^  laft  day  of  Stptember  laft  paft,  or  hyetofore  indiAed  or  outlawed, 
^*  or  attainted  of  treafon,  tsfc,  or  excepted  out  of  the  queen's  paidoii, 

3.  **  lliat  all  ofienfes  made  felony,  or  appcMnted  to  be  within  the 
^  cafe  of  framnniri  by  any  ilatute  iince  the  firft  day  of  the  firft  year 
^  of  king  Henry  VIII.  (not  being  felony  or  within  the  cafe  of  prse^ 
^  munire  before)  and  all  and  every  branchi  article,  claufe  mentioned 
^  or  declared  in  the  fame  ftatutes  concerning  making  of  any  ofienfe 
**  felony,  or  within  the  cafe  o(prafmmin^  and  all  paina  and  forfeitures 
^  concerning  the  fame,  or  any  of  them,  {hall  be  from  henceforth 
**  Toid  and  repeald." 

This  excellent  law  at  one  blow  laid  flat  all  thofe  numerous  treafons, 
mifprifions,  &c.  at  any  time  enabled  fmce  25  £•  3.  and  all  felonies 
and  pnemunires  enabled  in  or  after  1  H^  8* 

As  touching  the  firft  of  thefe. 

1.  Hereby  all  thofe  numerous  treafons  newly  enadled  in  any  for« 
mer  king's  time  (ince  25  E.  3.  a  catalogue  of  moft  of  which  is  before 
given,  are  wholly  taken  away. 

2.  Hereby  all  thofe  ireafons,  that  were  declared  treafqns,  fo  bx  forth 
as  thofe  treafons  had  their  ftrength  from  fuch  declarations,  and  were 
not  really  within  the  ftatutc  of  25  E,  3.  are  wholly  taken  away,  and 
left  purely  to  be  determined  according  to  the  ftatute  of  25  E,  3.  an4 
fo  far  forth  and  no  farther,  than  that  ftatute  wairanteth. 

And  therefore  the  declaration  of  3  R.  2*  touching  the  killing  of 
an  embaflador,  namely  John  Imperially  the  declaration  of  3  H.  b. 
concerning  clipping  and  impairing  of  coin,  the  declaration  of  M^rti^ 
Pier's  treafon  in  breaking  prifon  2  H.  6.  and  ail  others  of  that  kind  are 
now  wholly  put  out  by  this  ftatute.  Coke  upon  the  ftatute  de/ran^ 
-  gentibus  pri/onam  (aj^  tho  it  is  true,  that  it  i^ppears  by  1  tf 
L3  9J  2  P.  &  M*  cap.  11.  they  thought  that  clipping  and  impair- 
ing  of  money  had  remained  treafon  by  the  declarative  law  of  3^  H.  5. 
but  the  ftatute  of  5  Eliz.  cap.  11.  hath  declared  the  contrary,  and  put 
that  out  of  queftion, 

3.  But 
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« 

3.  Bui  it  rtpeald  sot  the  fii^rfisiciires  for  old  treafons,  tho  tbofe  for- 
feitores  were  ena£bed  by  ftatoCes  made  after  25  E.  3.  and  therefore  dia 
foffciture  of  eftatcs-tail  for  treafon  given  by  26  17.  8.  coDtiniies  not* 
withftanding  this  ftatute,  Co.  P.  C.  p.  19.  and  fo  it  wa$  refolved  hj 
all  the  judges  of  England  in  Ae  lord  SheffiM^  cafe  (*),  Stamf.  187. 
i.  12  EliX.  Dj.  289.  the  reafon  is  before  given,  r«^.  23*  /w  241.  for 
the  relation  of  the  repeating  daufe  is  only  to  treafons  not  contained 
in  2^  E.  3*  not  to  forfeitures  not  contained  in  25  E.  3.  for  indeed  25 
£.  3«  creates  no  forfeitures,  but  only  declares  what  the  common  law 
was,  and  ena&  no  fMher  touching  forfeitures* 

4»  But  dijs  ad  did  not  meddle  with  thofe  new  laws,  that  diredled 
fpecial  proceedings,  trials,  &r.  or  odier  matters  of  that  nature  relating 
to  treafon,  but  that  was  done  after  hy  I  bt  2  P*  bt  M.  cap.  la  <fr 
quo  pojlta. 

5.  The  preamble  Is  very  confiderable,  which  takes  notice  of  the 
feverity  of  fbnner  flatutes,  that  made  words  only  without  odier  h&^ 
or  deed^  to  be  high  treafon,  which  was  one  of  the  caufes  of  thia 
generad  repeaL 

Touching  the  fecond  claulc,  as  is  before  obferved  in  the  precedent 
chapter,  the  repeal  by  1  Mar.  had  difcharged  all  ofienies  committed' 
before  that  repeal  againft  the  flatutes  repeald,  if  it  had  not  been  fpe« 
cially  provided  to  the  contrary  by  the  provifo  of  this  a£l  touchinj^ 
perfons  formerly  indidled. 

Now  as  to  the  third  claufe,  it  alfo  took  away  all  new  felonies  made 
fince  the  farft  day  of  the  reign  of  Htnry  VIII.  but  whether  either  of 
diefe  daufes  of  repeal  did  take  away  thofe  previous  puni(hments» 
which  for  the  firft  ofFenfe  was  made  forfeiture  of  goods,  and  the  fe-* 
oond  or  third  ofienfe  made  treafon,  whether,  I  fay,  this  ftatute  took 
away  thofe  penalties,  which  were  lefs  than  felony  or  treafon  in  the 
firft  or  fecond  o£Fenfe,  or  only  thofe  puniflimcnts  which  were  made 
treafon  or  felony,  may  be  a  qucftion ;  as  for  inftance,  that  of  ^  .. 
X  E.  6.  cap.  12.  the  5th  claufe,  which  makes  certain  of-  l*^  •' 
fenfes  by  words  puniihable  with  foifeiture  of  goods  for  firft  ofienfe, 
loft  of  profits  of  lands  for  fecond  offenfe,  and  treafon  for  the  third 
ofienfe ;  whether  this  ftatute  extends  to  fuccefibrs,  and  (tho  the  pe-« 
tmlty  of  treafon  for  the  third  offenfe  be  repeald  by  this  a£t)  whether 
die  penalties  for  the  firft  and  fecond  ofienfes  be  repeald^^  feems  to  me. 
tfeubtful ;  I  rather  think  they  are  not. 

And 
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And  now  this  iSt  having  laid  all  former  new  treafons,  iblonies,  aHcf 
ibifpriCons  flat,  and  reduced  all  to  the  ftandard  of  25  E.  3.  the  ne^ 
ceffity  of  ftate  and  public  peace  puts  the  quten  and  her  pariiamenfc 
neverthc^s  to  begin  new  provifions. 

1  Mwr^feff.  2.  cap.  6.  "  If  any  pcrfon  fhall  falfely  forge  or  coun- 
**  ferfeit  any  fuch  kind  of  coin  of  gold  or  filver,  as  is  not  the  proper 
^  coin  of  this  realm^  and  is  or  ihall  be  current  within  this  realm  by 

the  confent  of  the  qtieen,  her  heirs  or  AKceflbrs,  or  if  any  perfon 

do  falfely  forge  or  counterfeit  the  queen's  fign  manual,  or  privy 
^  fignet,  or  privy  feal,  then  every  fuch  ofienfe  fhall  be  adjudged  high 
**  treafon,  and  the  offenders,  their  counfellors,  procurers,  aiders  and 
**  abetters  judged  traitors  againft  the  queen,  her  heirs  and  fucceflbrs, 
'^  and  fttfier  and  forfeit  as  in  high  treafon.'' 

Concerning  this  Aatnte  much  hath  been  faid  before. 

I.  It  is  a  perpetual  a6l,  and  not  perfonal  only  to  the  queen,  for  as 
the  word  king  may  include  a  fucceiTor,  fo  the  word  fpucn  may  in- 
dude  a  fuccceding  king  or  queen,  and  that  it  was  fo  intended  here  is 
apparent  by  the '  words  in  the  conrlufion  Jhall  he  adjudged  trmtora 
againjl  the  queen^  her  heirs  and  fuccc(}ors ;  and  accordingly  it  hath  been 
often  refolvcd. 

.  2.  That  the  foreign  coin  (the  counterfeiting  whereof  is  made  trca- 
fon  by  this  a&)  mnfl  bo  fuch,  as  is  fo  made  current  by  proclama- 
tion,  for  by  the  ftatutc  of  17  ^.  2.  cap.  1.  foreign  coin  is  not  to  run 
in  payment  in  England^  and  therefore  tliere  muft  be  an  a6l  under  the 
great  feal,  as  all  proclamations  ought  to  be,  before  it  can  be  current 
within  this  Aatute:  vide  accordant  Jiatut.  5  EUzi  cap.  11.  and  18 
EUz.  cap.  1. 

^  3.  It  muft  be  a  counterfeiting  of  that  forergn  coin,  which 
^^  •'is  (lamped  in  gold  or  Jilver^  viz.  tlie  greateft  part  gold,  or 
the  greateA  part  filver,  for  denominatii  Jit  a  majore  parte  \  therefore 
if  there  be  a  foreign  coin  of  copper,  or  brafs  and  copper,  it  is  not 
within  this  ftatute,  but  it  is  not  necefTary,  that  the  counterfeit  of  it 
muft  be  gold  or  filver,  for  if  that  be  copper  gilt,  or  alchymy  after  th» 
fimilitude  of  foreign  coin  of  gold  or  filver,  it  is  within  this  zSk^  becaufe 
the  prototype  is  a  coin  of  gold  or  filver. 

1  Mar.  fej).  2.  cap.  1 2.  I'lie  a&  againft  riotous  al&mblies  is  the 
very  fame  in  (iibftance  with  that  of  3  &  4  £.  6.  cap.  5.  only  chang* 
ing  treafon  into  felony  within  clergy,  and  nota  bene  the  power  given 
to  fupf  refs  fuch  aiTembUes  by  forcci  a&d  indennifying  the  fupprefTors, 

'  tho 
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Ao  ibme'of  the  rioteb  be  killed:  thisafi:  was  contintied  by.  1 


tap.  16.  during  that  qiiceft*s  life  and -till  the  next  feffion  after,  and 
then  expired  (h). 

1  ti  zP^ii  M.  cap.  Z.  *'  If  any  perfoik  ihall  malicioufly  and  of 
*'  his  own  imagination  fpeak  any  &lfe»  Ibditious  and  fianderous  news, 
*^  rumors,  fayings,  or  tales,  of  the  king  or  ({Ueen,  then  the  perlba 
**^  being  convi(%  and  attainted,  as  in  the  3l&  is  exprefled,  Ihall  be  fet 
**  upon  the  piUory  and  havebotli  his  ears  cut  off,  unlefs  he  pay  one 
**  hundred  pounds,  and  faffrr  three  months  imprifonment ;  and  if  it 
^  be  of  the  reporting  of  any  other,  then  to  (land  on  the  pillory  and 
**  lofe  one  of  his  ^ars,  unlefs  he  pay  one  hundred  marks  within  one 
^  month  after  judgment,  and  fufier  one  month's  imprifoAment. 

**  And  if  any  (bail  malicioufly  devife,  write,  print,  or  fet  foith  any 
**  writing  containing  any  falfe  matter  of  flander,  reproach,  or  dif- 
*^^  honour  to  the  king  or  queen,  or  to  the  encouraging,  ftirring  or 
^  moving  of  any  infiirredion  or  rebellion  within  this  realm  or  the 
**  dominions  thereof,  or  (hall  procure  the  fame  to  be  written,  printed, 
^  or  fet  foith  (the  faid  offenfe  not  being  puni(hable  as  treafon  within 
^  the  ftatute  of  25  E.  3.)  the  o&nder  fhall  for  the  firft  offenfe  have 
*'  his  right  hand  (Iricken  off. 

**  The  fecond  of  any  of  thefe  offcnfes  after  a  former  con-  . 

•*  vidlion  is  made  punifhable  with  lofs  of  goods  and  perpetual  L^      J 
'*  imprifonment :  juftices  of  affife,  i^c,  (hall  have  power  to  hear  and 
**  determine  offenfes,  f^c,  and  to  commit  perfons  fufpeSed  without 
^  bail ;  no  perfon  impeachable  for  words,  unlefs  convifl;  within  three 
**  mondis  after  the  offenfc:  peere  to  be  tried  by  their  peers," 

Upon  this  ^St  thefe  things  are  obfervable :  1.  That  the  law-makers 
did  not  take  feditious  words  to  be  within  the  {latute  of  25  E.  3.  for 
then  they  would  have  added  the  fame  claufe  as  in  the  other  cafe,  viz» 
fnot  being  irca/on  within  the  flatute  of  25  E.  '6. J  Again,  2.  That 
they  did  take  it,  that  fome  feditious  writings  might  be  treafon  within 
the  ftatute  of  25  E.  3.  for  it  is  an  overt-afl:,  as  hath  been  formerly 
obferved  {t)»  3.  That  as  fome  writings  exciting  miMvre&iQVi  might 
he  treafon  within  the  ftatute  of  25  £.  3.  fo  fome  writings,  that  might 
poffibly  by  conftrudUon  have  the  fame  tfkdt^  might  not  be  within  that 
ftatute,  for  the  law-makers  cannot  be  fuppofed  to  intend  to  make  any 
thing,  that  was  treafon  within  the  ftatute^of  25  £.  3.  to  be  le£i  than 

fb)  But  a  new  a£^  to  much  the  fame     is  perpetual. 
*  fttrpofe  WM  made  i  Geu  i.  iop  s*  ^hich        (t)  /.  iii* 

trealonf 


3tz    .HISTDRIA  PLACITORUM  CORONiC. 

tretfon ;  i(nd  by  confeqoence  aAd  cdnfequantial  iilati^  inany  Hiings 
fnight  by  a^  wkty  advocate  be  conftnied  afi4  heightened  to  be  to  moTe 
infurre&ion  and  rebellion,  which  immediately,  and  in  their  own  na- 
tortt  not  in  the  intention  of  the  wtiter,  were  never  fo  intended ; 
this  ftaCute  died  with  the  queen,  but  was  revived  1  Eiiz,  cap.  6- 
during  that  queen's  life. 

1  ii  2  P.li  M.  cap,  9.  "  If  any  by  exprefs,  words  or  fayings. 
•*  have  prayed,  or  /hall  pray,  that  God  would  fhorten  the  queen's 
*^  life,  or  take  her  out  of  (!he  way,  or  any  fuch  like  malicious  prayer 
^*  amounting  to  the  fame  eiFedt,  ihey,  their  procurers  and  abetters 
fhall  be  adjudged  traitors. 

But  as  to  any  the  oiFenfes  aforcfaid  perpetrated  during  that  feffion 

of  parliament,    if  the   offenders  (hall  (hew   themfelves   penitent 

upon  l;iheir  arraignment,  no  judgment  of  treafon  ihall  be  giirett 

againft  them,  but  a  lefier  puni(hment  may  be  inflicted. 

|.        ^      So  that  they   took  not  this  to  be  a  treafon  within  the 

■"*^   *^-'.  ftatute  of  25  £.  3.  neither  is  it  thought  to  be  a  vj&ry  greae 

oflfcnfe,   for  it  is  an   appeal  to  God,   who    we   are   fure  is   not 

moved  by  fuch  wishes  and  prayers  contrary  to  his  own  command^ 

.  Thou  JliaU  not  curfe  the  ruler  of  thy  people^  Exod,  xxii.  28. 

1  y  kP.ti  M.  cap.  10.  confifteth  of  feveral  remarkaUe  elaufes. 
1.  **  If  any  during  the  marriage  between  the  king  and  queen 
'*  ihall  imagine  to  deprive  the  king  from  having  jointly  with  the 
queen-  the  ftyle,  honor,  and  kingly  name  of  the  realms  and  da« 
minicms  belonging  to  the  queen,  or  to  deftroy  the  king  during  the 
"  matrimony,  or  to  deftroy  the  queen,  or  the  heirs  of  her  body^ 
being  kings  or  queens  of  this  realm,  or  to  levy  war  within  the 
realm  or  marches  of  the  fame  againft  the  king  during  ,die  mar- 
riage, or  againft  the  queen  or  any  of  her  faid  heirs,  kings  or 
*•  queens  of  this  realm,  or  to  depofe  the  queen  or  the  heirs  of  her 
*'  body  kings  or  queens  of  this  reakn  from  the  imperial  crown  of 
^^  this  realm,  and  the  faid  compafiings  malicioufly,  advifedly  and 
*•  diredkly  fliall  utter  by  open  preaching,  exprefs  words  or  fiiyings, 
'*  or  if  any  perfon  by  exprefs  words  (hall  malicioufly,  advifedly,  and 
*'  dire6lly  declare  or  publifh,  that  the  king  during  the  marriage  ought 
'*  not  to  have  jointly  with  the  queen  the  ftyle,  honor  and  kingly  name 
*<  of  this  realm,  or  tliat  any  perfon»  bring  neither  the  now  king  or 
"  queen,  during  the  marriage  between  them  ought  to  have  the  ftyle, 
"  honor  and  kingly  name  of  this  realm,  or  tb^t  the  now  queen  is 

**  not 


M 
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**  not,  or  of  right  Dughf  not  to  be  queen  of  diis  realm,  or  after  her 
**  death  the  heirs  of  her  body,  being  kings  or  qqeens  of  this  realm, 
ought  not  fo  to  be  of  to  ei^oy  tiie  iainey  or  that  any  perfon; 
other  than  the  queen  during  her  life,  or  after  death,  other  than  the 
heirs  of  her  body,  as  long  as  one  of  the  heirs  of  her  body, 
fbali  be  in  life,  ou^it  to  be  queen  or  king  of  this  realm,  then 
every  fuch  ofEsnder  (hall  lofe  to  the  queen  all  his  goods  and 
^  chatties,  and  forfeit  the  iffiies  of  his  lands  during  his  life,  and 
^  have  penpetual  imprifonment ;  the  fecond  o£knfe  after  a  former  con«^ 
"  virion  ftiall  be  treafon. 

2.  *'  And  if  any  by  writii^,  printing,  overt-ad,  or  deed  -  S, 
<*  ihail  nialidoufly,  advi&dly  and  dire6Uy  utter  the  things  '-'^  '' 
^  aforefaid,  then  they,  their  abetters,  procurers,  counfellors,  aiders, 
'*  and  comforters  knowing  the  faid  offenfe  to  be  done,  and  being 
'*  thereof  convif^ed  and  attainted  by'  the  laws  and  ftatutes  of  this 
**  realm,  (ball  be  adjudged  high  traitors,  and  foffeit  their  goods,  lands 
*'  and  tenements  to  the  queen,  her  heirs  and .  fucce(rorS|  as  in  ca(is 
•*  of  high  treafon. 

3.  **  Provifion  for  the  governmentof  the  queen's  children. 

'  4.  **  If  any  perfon,  during  the  time  that  the  king  (hall  have  the 
'^  ordering  of  the  queen's  children,  (hall  compafs  to  deftroy  the  king, 
**  or  to  remove  him  from  the  government  of  the  £iid  children,  k 
**  (hall  be  treafon. 

5.  **  That  all  trials  hereafter  to  be  had,  awarded  or  made  for  any 
<*  treaibn,  (hall  be  had  and  ufed  only  according  to  the  due  order 
«•  and  courfe  of  the  cbmmon  laws  of  this  realm,  and  not  otherwife, 
^*  (aving  to  all  perfons,  (other  than  the  offenders  and  their  heirs, 
^  and  fuch  -perfoiM  as  claim  to  any  of  their  ufes,)  all  fuch  rights, 
^  titles,  interefb,  pofleffion,  leafes,  Uc.  which  they  had  at  the  day 
^  ef  die  committing  of  fuch  treafdns,  or  at  any  time  before,  as  if 
^  this  ad  had  never  been  made. 

6.  *^  Concealment  of  any  high  treafon  (hall  be  adjudged  only  mif* 
^^  prifion  of  treafon,  anid  to  forfeit  and  fufier  as  in  cafe  of  mifprifion 

^  notvrithftanding  Mb  ad. 

7*  **  Trial  by  peers  is  £eived  in  treafon  or  mifprifion  of  treafon. 

8.  **  None  to  be  impeached  for  words,  unlefs  indided  widiin'  (is 
^  months  after  the  offenfe. 

9.  **  Witnefles  examined  to  or  depofing  any  treafons  in  this  ad, 
*  €ff  at  kaft  two  of  them  ihall  be  brought  forth  before  the  party 

T  "  arraigncdf 
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arraigned^  if  he  require  the  fame,  and  fay  openly  in  his  hearing 

what  they  can  fay  againft  him  concerning  the  treafons  in  the  in- 
**  didmenr,  uniefs  the  party  arraigned  (hall  willingly  confefi  the  fame 
^  opon  his  arraignment. 

|-  -  10.  ^Mn  all  cafes  of  high  treafon  concerning  coin  current 
LJ  bj  It  >vithin  this  realm,  or  counterfeiting  the  king's  or  queen's 
**  iignet,  privy  feal,  great  feal,  or  (ign  manual,  fuch  manner  of  trial, 
^  and  no  other,  fliall  be  obferved  and  kept,  as  heretofore  hath  been 
^  ufed  by  the  common  laws  of  this  realm,  any  law,  ftatute  or  other 
**  thing  to  the  contrary  notwithftanding. 

*  **  llle  counfellors,  jprocurers,  comforters,  and  abetters  for  the  firft 
**  ofienfe  to  fufFer  as  the  principal  in  the  firft  ofFenfe,  and  j>rocurers, 
**  comforters .  and  abetters  for  the  fecond  ofienfe  to  forfeit  as  the 
'^  principal  in  the  fecond  ofienfe." 

This  (latute  for  fo  much  as  concerns  the  forfeiture  or  punifii^ 
orient  infli<Eled  for  words,  &r«  and  like  wife-  the  treafons  newly 
cnaAed  was  but  temporary,  and  died  when  the  queen  died  without 
iflue. 

But  there  is  dill  obfervable, 

1 .  The  great  diftinc^ion,  that  was  ufed  between  words  and  writing  ( 
thofe  very  things^  which  written  were  made  in  the  firft  ofienfe  trea^ 
/cfif  being  only  fpoken  were  in  the  firft  ofienfe  but  mfdemeanory 
altho  many  of  the  words  there  mentioned  founded  high,  as  namely 
that  the  queen  \i  not  or  ought  not  to  be  queen,  but  fome  perfon  elfe, 
whereby  we  may  gather  the  opinion  of  parliaments  in  thofe  times, 
diat  regularly  words,  tho  of  a  high  nature,  were  not  treafon,  nor 
an  overt-a£l  of  coropafling  the  king's  death. 

The  fecond  thing  obfervable  is,  that  here  are  fome  treafons  newly 
enaded,  which  yet  were  treafons  within  25  £.  3.  as  compafiing 
lo  deftroy  and  depofe  the  queen,  and  declaring  the  fame  by  writing 
or  overt  zSi ;  and  therefore  tliis  claufe  was  omitted  in  Ae  ftatute  of 
I  EUz.  cap.  6.  and  left  to  the  ftatute  of  25  £.  3. 

The  3d  thing  obfervable  herein  is,  that  the  queen's  hufl>and  is 
not  within  the  z&  of  23  E.  3.  therefore  it  was  neceflary  to  have  an 
a^  of  parliament  for  the  fecuring  of  him,  who  was  only  tbe  queen's 

4.  That  tho  there  was  a  communication  of  the  regal  title  to  tbt 

queen'a  buft)and«  yet  even  that  coukl  not  bav^  been  but  by  aS  of 

pariiam^ni^ 
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imriiamenty  and  yet  no  more  is  communicated^  but  the  title  and  name, 
not  the  authority  and  rule  of  a  king  of  England. 

The  fiftli  claufe  concerning  rcftoring  of  trial  of  ti  eafon  according 
to  the  courfe  of  the  common  law  is  of  great  confequence  and  ufe, 
and  is  perpetual. 

'  I .  By  this  claufe  of  the  fiatute  as  to  the  cafe  of  high  treafon, 
the  ftatutes  of  21  E.  3.  cap.  8.  28  E.  3-  cap.  13.  8  i7.  6.  cap.  29. 
for  trial  of  an  alien  per  mcdietaum  lingua  are  wholly  repealed,  and 
the  trial  fliall  be  by  Englijhmeny  I  Mar,  Dy.  1 44.  ShWly\  cafe,  H. 
36  S//2.    Dr.  Lope%^%  cafe  ruled  per  omnes  jujiiciarlos.    Co.  P.  C 

p.  21. 

2.  The  trial  of  a  lunatic  without  iffue  joined  by  33  H.  8.  cap, 
20.  and  in  a  foreign  county  by  33  H.  8.  cap.  23.  and  for  treafons 
in  fFales  26  H.  8.  cap.  6.  32  H.  8.  cap.  4.  are  all  repealed  by  this 
ftatute.     Co.  P.  C,  p.  24,  27. 

3.  But  whether  the  ftatute  of  1  E.  6.  and  5  &  6  E.  6.  concern- 
ing two  witneffes  be  hereby  repealed  vide  Jupra  p.  298.  only  the  9th 
and  10th  claufes  of  this  ftatute  fecm  ftrongly  to  imply,  diat  this 
ftatute  intended  the  repeal  of  it,  for  otherwife  why  ihould  that  fpecial 
provifton  be  added  in  this  ftatute,  for  at  leaft  two  of  the  witneftes 
formerly  examined  to  repeat  their  teftimony  to  the  prifoncr,  if  he 
defires  it,  when  the  ftatute  of  5  tf  6  £.  6.  had  more  efie(5hially  pro- 
vided for  the  f^me  thing.  n 

4.  But  the  ftatute  of  28  H.  8  cap.  15.  concerning  the  trial  of 
treafon  committed  upon  the  high  fea  is  not  repealed,  nor  the  ftatute 
of  35  H.  8.  cap.  2.  for  trials  of  treafons  out  of  the  realm,  becaufe 
there  was  no  way  regularly  appointed  at  common  law  for  the  trial 
of  thofe  treafons  being  done  out  of  the  bodies  of  counties;  but  it 
feems  the  trial  of  treafons  committed  in  any  place  in  rivers,  or  parts 
within  the  bodies  of  counties,  tho  the  admiral  claimed  jurifdidlion 
there,    is  reftored    to  the  common  law,  where  it  was  originally 

triable. 

Neither  doth  the  aft  extend  to  petit  treafon,  for  treafoa  gcne- 
lally  fpoken  is  intended  of  high  treafon ;  therefore  the  trial,  as 
to  that,  ftands  in  the  feme  manner,  as  it  was  before  the  making  of 

thatadt 

5.  Peremptory  challenge  in  cafe  of  high  treafon  is  reftored  r^  j.-i 
by  tbi9  aa,  and  the  ftatute  of  33  //•  8.  cap.  23.  as  to  that  •••>  /  J 
poi^t  repeaUt  vide  accordant  Co.  P.  C.  p.  27.  ist  libros  ihi ;  fo  that 
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at  this  day  he  may  challenge  thirty-five, ,  viz.  tinder  three  jurieB 
peremptorily.   Co.  P,  C.  ibidem. 

I  &  2  P.  tf  Af.  cap.  11."  Whofoever  fhall  bring  from  the  parti 
^*  beyond  fea  into  this  realm,  or  into  any  of  the  dominions  of  the 
**  fame,  any  (alfe  and  counterfeit  money,  being  current  within  this 
'**  realm  by  the  fufFerancc  and  confent  of  the  queen,  knowing  the 
*•  fame  coin  to  be  falfe  and  counterfeit,  to  the  intent  to  utter  or  make 
"  payment  with  the  fame  within  this  realm,  or  any  of  the  dominions 
**  of  the  fame,  by  merchandizing  or  otherwife, .  the  offenders,  their 
**  counfellef s,  procurers,  aiders  and  abetters  in  that  behalf,  *  (hall  be 
•*  adjudged  offenders  in  high  treafon,  and  after  lawful  conviAioR 
***  fliall  fufFer  and  forfeit,  as  in  cafes  of  high  treafon. 

**  If  any  be  accufed  or  impeached  of  any  offenfe  within  this  ftatute» 
"  or  of  any  other  ofFenfe  concerning  the  impairing,  forging,  or 
**  counterfeiting  any  coin  current  within  this  kingdom,  he  fhall  be 
"  indi6led,  arraigned,  tried,  convidled,  or  attainted  by  fuch"  like 
**  evidence,  and  in  fuch  manner  and  form,  as  hath  been  ufed  and 
*•  accuflomed  within  this  realm  before  the  firft  year  of  the  reign  of 
«<  Edward  VI.  any  law,  ftatute  (sfc.  to  the  contrary  notwithfVanding."* 

Upon  this  (latute  feveral  things  are  obfervable: 

1.  That  the  foreign  coin  in  this  cafe  muQ  be  fuch,  as  is  made 
ciurent  in  this  realm  by  the  confent  of  the  queen,  which  cannot  be 
without  proclamation  by  writ  under  the  great  feal,  as  hath  been 
before  faid  />.  21 3  ts^  3 10. 

2.  That  the  party,  that  brings  It  in,  muft  know  it  to  be  counterfeit, 

3.  That  it  mijft  be  brought  into  the  king's  dominions  from  fome 
place,  that  is  out  of  the  king's' dominions,  and  therefore  the  importa- 
tion out  of  Ireland  is  held  not  to  be  an  importation  within  this  fla^ 
tutc,  for  that  is  within  the  dominions  of  this  realm,  tho  not  within 
the  realm.  3  H.  1.  10.  £ff  vide  fupra  cap.  20  p.  225.  Co.  P.  C 
f.  18. 

r     5n      *•  '^  ™^^  ^  brought  with  an  intent  to  merchandize  ot 
■"^      •*  make  payment  within  this  realm,  and  this  intent  may  be 
tried  by  circumftances,  flio  the  ofiender  hath  not  yet  adually  mtdt 
payment  or  merchandize  with  it :  vide  antea  pi  229. 

5.  This  is  a  new  law,  for  the  ftatute  of  4  /f»  7.  cap.  18.  wlieieby 
it  VXii  formerly  enabled,  is  repealed  by  1  Miar.cap.  I. 

6.  It  is  a  law  perpetual,  tho  it  fpeaks  only  of  coin  made  ctrrrem 
by  the  confent  of  the  king  and  queen  OUT  fovereign  lord  and  hdy, 
and  fo  it  bath  be«a  ftill  taken.  7.  That 
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1.  That  at  this  time  it  was  taken,  that  impairing  ofthe  coin  cur< 
rent  within  thi&  realm  was  treafon  a^  to  the  proper  coin  of  this  reakn 
by  force  of  the  declarative  law  of  3  H,  5.  c^p.  6.  and  that  this  was 
not  repealed  by  1  Afar.  cap.  1 .  for  there  was  no  other  law  in  force 
newly  enabled  for  ntaking  impairing  of  the  o^in  treafon  between  I 
Mar.  cap.  1.  and  \  ti  2  P.ti  M.  cap*  II..  but  this  error  is  reform- 
ed by  the  declaration  of  5  Eli%,  cap.  1  \. 

8.  That  without  any  difficulty  in  the  cafe  of  counterfeiting  coin 
current  in  this  kingdom  there  is  no  neoeflity  of  two  wicnefles,  neitlier 
upon  die  trial  nor  upon  the  indidment,  fo  that  queftionlefsA  a$  to 
this  treafon,  the  claufe  of  the  ilatutes  of  1  and  5  £•  6.  concerning 
tw5  witnefles  is  wholly  repealed,  for  the  ftatute  faith,  he  (ball  be 
'  inSitid^  -fie*  the  bmiffion  of  which  word  in  the  general  claufe  of  X 
a  2  P.f^  M.  cap.  10.  which  concerns  treafoos  in  general  is  (hat 
which  gave  the  great  countenance  to  thai.opinion  of  my  lord  Ccki^ 
that  in  other  treafons  there  muft  be  two  witoeflbs  upon  the  indi<^- 
ment,  tbo  that  flatute,  as  to  the  trial,  remitted  the  courfe  of  the 
common  law. 
*  I  come  now  to  the  time  of  queen  Elizabeth. 

The  ftatutes,  that  concern  treafon,  I  (hall  range  in. three  ranks; 
!•  Such  as  more  immediately  concern  the  fafety  of  the  queen's  per*  ~ 
fon.     2.  Sucli  as  concern  the  money  of  the  kii^dom.     3,  Such,  as 
concern  the  iafety  of  the  queen's  government  in  relation  to  papsU 
ufurpadons  and  matter  of  religion. 

I.  I  begin  with  the  firft  rank,  fuch  as  concern  more  immediately 
t£he  iafety  of  the  queen's  perfon. 

1  Eh%.  cap.  5.    The  ftatute  ofl  {rf  2  P.  faf  M.  cap.  10.  ^        - 
is  recited,  and  that  that  ftamte  extended  only  to  queen  Mary  ^^  ^\ 
and  the  heirs  of  her  body,  the  very  fame  ftatute  in  ttitOi  is  enadlcd 
over  again,  only  with  an  application  thereof  lo  queen  Elizabeth^  and 
the  heirs  of  her  body,  and  almoft  all  the  fame  claufes  are  over  again, 
except  that  which  concerns  the  trial  of  treafon  according  to  the  com-  * 
mon'law,  and  the  claufe  of  compafllng  to  defiroy  the  queen,  and 
manifefling  the  fame  by  writing  or  overt-aii  ;  two  witnefles  are  re-- 
quired  to  the  indt£l:ment  and  arraignment. of  the  prifoner :  this  a6l  e^* 
pired  upon  the  queen's  death  without  iflue. 

I  Elix.  cap,  6.  The  ftatute  of  1  Mar.  feff.  2.  cap.  3.  concerning 
Seditious  and  falfe  rumours  is  revived,  ajs  in  relation  to  queen  Eliza- 
hcthf  under  the  fame  pains  and  penalties,  as  are  therein  cpntained,  ds 

T  3  •  tho 
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tho  the  fame  zSt  had  extended  to  the  heirs  and  fucceflbre  of  queen 
Afary,  any  doubt  to  the  contrary  not^^'ithftanding  ;  but  this  was  per- 
fonal  to  the  queen  and  the  heirs  of  her  body,  and  was  repealed  by  23 
E/iz.  cap.  2. 

13  Eliz,  cap.  1.  **  If  any  perfon  during  the  natural  life  of  the 
queen  (hall,  within  the  realm  or  without^  compafs  or  imagine  the 
death  or  dedru^ion,  or  bodily  harm  tending  to  death  or  deftrufHon, 
maiming  or  wounding  of  her  perfon,  or  to  depiive  or  depofe  her 
from  the  ftyle,  honour,  or  kingly  name  of  the  crown  of  this  reahn, 
**  or  of  any  other  realm  or  dominion  belonging  to  her  majefty,  or  to 
**  levy  war  againil  her  rtajcfly  within  the  realm  or  without,  or  to 
•*  move  or  flir  any  foreigners  with  force  to  invade  this  realm,  or  any 
^  other  her  majefty's  dominions  being  under  her  obeyfance,  and  fuch 
**  compafles,  imaginations,  devices,  or  intentions,  or  any  of  them 
**  (hall  malicioufly,  advifcdly,  and  dire6Hy  publiih,  hold  opinion, 
**  a jBrm  or  fay  by  any  fpeech,  cxprefs  words  or  fayings,  that  the 
**  queen  during  her  life  is  not,  or  ought  not  to  be  queen  of  this 
•*  realm  of  England^  and  alfo  of  France  and  Irelan4y  or  of  any  other 
**  her  majefty's  dominions  being  under  her  obeyfance  during  her  life, 
*•  or  fhall  by  writing,  printing,  preaching,  fpeech,  cxprefs  words  or 
f.  ^  ^*  fayings,  maliciouily,  advifedly,  and  dire£Uy  publifti  and 
■"^  ^  *•  aflSrm,  that  the  queen  is  an  heretic,  fchifmatic,  tyrant, 
•*  infidel,  or  ufurper  of  the  crown,  every  fuch  offenfe  fhall  be  taken, 
**  deemed,  and  declared  by  authority  of  this  parliament  to  be  high 
<*  treafon ;  and  the  offenders,  their  abetters,  counfcllors  and  procu- 
**  rers,  and  the  aiders  and  comforters  of  the  fame  offenders,  knowing 
•♦  the  fame,  being  indifled,  convifted,  and  attaint  according  to  the 
**  ufual  order -and  courfe  of  the  common  law,  or  according  to  the  zSt 
«*  of  35  H.  8.  for  trial  of  treafons  out  of  the  realm,  fliall  be  deemed 
**  traitors,  and  fuffer  and  forfeit  as  traitors. 

2.  "  If  any  perfon  of  any  condition,  place,  or  nation  during  the 
*•  queen's  life  pretend,  uner,  or  publifli  ihemfelves,  or  any  of  them, 
**  or  any  other,  than  the  now  queen,  to  have  right  to  enjoy  the 
•*  crown  of  fntf/^ni/durbg  the  now  queen's  life,  or  (hall  during  the 
«*  queen's  life  ufurp  the  crown,  or  the  royal  title,  ftyle  or  dignity  of 
the  crown  of  England^  or  (hall  during  the  queen's  life,  hold,  Qr 
aflSrm,  that  {he  now  queen  hath  not  right  to  hold  the  faid  crown, 
realm,  ftyle,  title,  or  dignity,  or  (hall  not,  after  demand  made  on 
^*  the  behalf  of  tlie  queen^  acknowledge  efiedtually,  diat  the  now 
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^  queen  is  true  and  rightful  queen  of  this  realoiy  they  ibaU  be  difabled 
fv  during  their  natural  lives  only  to  enjoy  the  crown  by^fucceffioa 
**  after  the  queen's  death,  as  if  fuch  perfon  were  naturally  dead. 

3.  "  If  any  perfon  (hall  during  the  queen's  life  hold  or  affirm  a 
right,  intereft  or  fuccefiion  to  the  crown  to  be  in  any  fuch  claimer, 
ufurper,  or  pretender,  or  not  acknowledger  after  notification  by 
proclamation  of  fuch  claim,  ufurpation  or  pretenfe,  fuch  perfon 

*'  {hall  fuiFer  as  a  traitor. 

4.  '*'If  any  ihall  maintain^  that  the  common  laws,  aot  altered  by 
**  parliament,  ought  not  to  dire&  the  right  of  the  crown  of  England^ 
*^  or  that  the  queen  [Elizabeth}  with  ^d  by  the  authority  of  par- 
'*  liament  is  not  able  to  make  laws  of  fufficient  force  to  limit  and 
**  bind  the  crpwn  of  England^  and  the  defcent,  limitation,  inherit* 
*'  ance,  and  government  thereof,  or  that  diis  ftatote,  or  any  fts^tute 
*^  to  be  mad(^  by  authority  of  parliament  with  the  queen's  royal  aflent 
**  for  the  limiting  of  the  crown  to  be  juftly  in  the  queen's  .        ^ 

perfon  is  not,  or  ought  not  to  be  of  fufficient  force  to  bind,  ^^     ^ 
limit,  reftrain,  and  govern  all  perfons,  their  rights  and  titles,  that 
in  any  way  might  claim  an  intereft,  or  poffibility  in  or  to  the  crown 

**  of  England  in  pofleffion,   remainder,  inheritance,   fucceffion,  or 
otherwifc,  every  fuch  perfon  fo  holding,  affirming  or  maintaining 

^*  during  the  queen's  life  ihall  be  judged  a  high  traitor,  and  every 

^*  perfon  fo  holding  after  the  queen's  death  (hall  forfeit  all  his  goods 

'*  and  chatties. 

5.  *^  If  any  by  writing  or  printing  declare,  before  the  lame  be  de- 
^*  dared  and  eilablifhed  by  a6l  of  parliament,  that  any  particular 

perfon  ought  to  be  right  heir  to  the  queen  (except  the  natural  liTueof 
her  body)  or  that  fhall  print,  fet  up,  or  fell  fuch  book,  for  the  firil 
*'  offenfe  he  ihall  fuffer  one  year's  imprifonment,  and  forfisit  half  hi$ 
^  goods,  and  for  the  fecqnd  oiFenrc  it  ihall  be  ?l  pramunlre. 

6.  "  Trial  of  a  peer  by  his  peers  is  faved, 

1  **  Saves  the  right  of  all,  other  than  the  offenders  and  their  heirs, 
**  claiming  only  as  heir  to.  the  offender. 

8  *^  Offender  within  the  queen'i  dominions  ihall  be  indi£ted  with* 
'*  in  fix  months,  and  out  of  the  dominions  within  twelve  months. 

9.  ^*  No  perfon  to  be  arraigned  for  any  offenfe  within  diis  adl; 
**  unlefs  it  be  ^proved  by  the  tcftimony,  depofition,  or  oath  of  two 
*^  {awful  and  fufficient  wiineffes,  who  (hall  at  the  time  of  the  anaign- 
'*  ment  of  fuch  perfon  be  brought  before  the  party  offending  face  to 

T  4  "  fece, 
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<'  hcCf  md'  there  declare  all  they  can  iay  againft  the  party  arraigoed, 
<**  nnlefft  the  party  arraigned  ffaall  without  yiolence  confeft  the  £11x19. 

IQ.  **  The  aider  or  comforter  of  fuch,  as'fliall  affirm  the  queen  a 
^  fchifmatia,  heretic,  tyrant,  infidd,  or  ufurper,  fliall  for  his  firft 
^*  offenfe,  knowing  the  fame  to  be  committed^  incur  a  pnemwtire^ 
^  and  for  his  fecond  ofienfe,  after  convi£Uon  of  the  former,  ihall  be 
•*  a  traitor. 

11."  Provided,    that  giving  charitable  alms  in   money,    meat, 

*^  drink,  apparel  or  bedding  for  fuftentation  of  the  body,  or  health  of 

P        -  "  any  offender  in  any  o£fenfe,  made  treafon  or  pramumre^ 

U     J  4«  during  the  time  of  his  imprifpnment,  (hall  not  be  taken  to 

*•  be  any  oficnfe.*' 

Tho  this  z6t  be  antiquated  by  the  death  of  queen  Elizabeth^  yet 
there  are  (as  in  other  adls  of  this  nature  that  are  expired)  divers  inat- 
ters  that  are  obfcrvable  for  the  true  underftanding  of  the  common 
law,  and  therefore  I  have  repeated  many  a^  of  this  nature  at  large. 

1.  This  a£k  doth  contain  and  ena£b  fome  treafons  as  new  treafons# 
vsYAch  certainly  were  treafons  by  the  ftatute  of  25  £.  3.  ascompaffing 
to  deftroy  or  depofe  the  queen,  and  manifefting  the  fame  by  writing, 
printing,  or  overta^l ;  but  it  was  thought  or  at  leaft  doubted,  that 
manifefting  the  fame  barely  by  words  were  not  within  25  £•  3.  and 
it  appears  by  the  preamble,  that  this  z8t  was  made  to  take  away  fome 
doubts,  as  well  as  to  {tf'ovide  new  remedies. 

2.  It  partly  appears  by  this  aft,  that  the  bare  confpiracy  to  levy 
war  was  not  treafon  by  the  (latute  of  25  £.  3.  without  a  war  levied^ 
and  accordingly  it  was  refolved  P.  39  £//z.  BurtoH*s  cafe,  Co.  P.  C. 
f.  10.  and  therefore  we  are  to  be  careful  not  to  apply  all  convi£lions 
of  neafon  in  the  queens  time,  as  judgments  declarative  of  the  fbtut* 
of  25  £.  3.  de  proditionibus^  becaufe  they  were  oftentimes  indidted 
upon  this  ftatute  in  the  queen's  time,  and.  the  general  conclufion  of 
the  indi£iment  contra  formamjiaiutif  and  fometimes  generally  contra 
formam  Jiatut,  with<ran  abbreviation  was  applicable  to  any  ftatute 
then  in  force,  which  was  moft  effe£lual  to  this  purpofe. 

In  AnderfotCt  reports,  part.  2.  n.  2.  (c)^  it  af^iears  that  in  37  Eli%. 
divers  apprentices  were  committed  for  great  riots^  divers  other  appren- 
tices confpired  to  deliver  them  out  of  prifon,  to  kill  the  lord  mayor  of 
London^  to  burn  his  houfe,  to  break  open  two  houfesj^ear  the  Toweff 
where  there  wete  arms  for  three  hundred  meD>  and  to  ftimiih  them- 

felves ; 


S' 
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felves ;  after  which  divers  apprentices  threw  about  libels  moving 
others  to  join  with  them  and  to  aflemble  at  Bunhill^  where  divers 
to 'the  nmnber  of  three  hnndredaflembled,  where  thej  had  a  trumpet 
and  a  cloke  upon  a  pole  inftead  of  a  flag»  and  as  they  were  ^  ^ 
gt>ing  towards  the  mayor's  houfe»  they  were  met  by  the^"^  "^^ 
flkerifis  and  fwordbearer,  againft  whom  the  apprentices  offered  re- 
fiftance. 

It  was  refolved,  diat  this  was  treafon  within  the  ftatute  of  13 
Efiz,  for  it  was  an  intention  to  levy  war,  and  altho  they  intended 
no  harm  to  the.perfon  of  the  queen,  .yet  becaufe  it  concerned  her 
in  her  o£Sce  and  authority,  and  was  for  fuch  things,  which  the 
qneen  by  law  and  jiiftice  onght  to  do,  it  was  a  levying  war  againft 
die  queen,  and  they  were  condemned  and  executed. 

This  proceeding  was  upon  this  ftatute,  and  yet  perchance,  the  cir» 
cumftances  of  the  cafe  wholly  laid  together,  this  might  have  been 
an  aAoal  levying  of  war  within  die  25  £.  $•  but  they  diougbt  it 
fafer  to  proceed  upon  this  ftatute. 

S.  That,  tho  regularly  words  alone  make  not  an  overt^ad  of 
compaffing  of  the  queen's  death,  yet  printing  or  writing  may  do-  it> 
Co,P.C,p.  12t  14.  and  dierefore  ana£b  of  parliament  was  roqui* 
fire  to  make  it  an  overt-a&  ;  yet  obferve  how  cautioufly  it  is  penne(', 
maliciou/fyf  advlfedly^  and  dire^ly^  l^c.  leaving  as  litde,  as  poffibly 
may  be,  to  conftrudion. 

4.  That  defamatory  words,  tho  of  a  very  high  nature,  do  not 
always  make  treafon  ;  there  cannot  be  more  venomous  words  ordi* 
narily  thought  of,  than  to  fay,  the  queen  was  an  heretic^  fehifmatiti 
tyrant^  ufurper^  yet  an  a&  of  parliament  vtras  necefiary  to  make  it 
treafon. 

5.  That  to  make  a  man  a  principal  in  treafon  by  comfort  or  aid  after 
die  offenfe  committed  it  muft  be  knowingly^  and  therefore  I  never 
diought  that  opinion  of  Stamfordy  foL  41.  b.  to  be  law,  that  a  receipt 
of  a  felon  after  attainder  in  the  fame  county  made  a  perfoa  acceffary 
without  notice,  becaufe  he  is  bound  at  his  peril  to  take  notice,  that  * 
he  was  attainted,  for  it  oftentimes  lies  as  little  in  the  knowledge  of 
many  perfons,  who  are  convidl  or  attainted  of  felony  or  treafon,  as  ' 
whether  a  man  be  guilty  of  it :  videtamen  Dyer  355. 

6.  That  regularly  in  a  new  treafon  the  aiding  and  comforting  of 
die  traitors,  knowing  them  to  be  fuch,  makes  a  man  guilty  of  trea* 

fon. 
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fouy  and  therefore  here  is  caie  by  ekpreis  provifion  to  make  the  fiift 
offesfe  a  pramunire,  * 

7.  Here  is  great  care  to  difaUe  the  heir  to  the  crowa 
from  fucceeding,  if  he  uforp  during  the  queen's  life  i  bol 
iho  all  the  care  imaginable  was  there  ufed,  yet  it  hath  been  held, 
that  by  the  acceffion  of  the  crown  to  the  perfon  fo  difabkd^  aff  tfaefe 
difabilicies  have  vaniftiedy  vide  1  H.  7.  4.  (d) :  fee  Mr.  Phwda^t 
learned  tra&  touting  the  right  of  fucceffioo  of  Mary  queen  oT 
Sc^tond. 

%•  Nata  concerning  the  power  of  the  king  to  limit  the  crown  by 
confent  of  parliament. 

9.  That  they  took  the  ftatutes  of  1  and  of  5  iff  6  E.  6^  concern* 
ing  two  witnelles  to  be  determined^  or  at  lead  not  to  extend  to 
tieafons  afterwards  enaded,  for  otherwife  there  needed  not  this  fpe* 
cial  care  and  proviiion  de  novo  for  two  witnefles. 

10»  That  as  the  aiding  or  comforting  of  one,  thatfpeaks  feditious 
wordsy  made  treafon  on  the  fecond  convi£tion,  muft  be  for  the  Second 
ofienfe,  after  a  convidlion  of  the  focmery  fo  the  fecond  o&nfe,  tho 
committed  after  a  former,  is  not  treafoU)  unlefs  it  be  aUb  committed 
after  a  former  convi£Hoa :  the  like  method  is  in  forgery  upon  the 
ibtute  of  5  Eliz.  cap.  14.  and  generally  that  expoiition  holds  in  moft 
cafes,  where  the  fecond  ofienfe  is  fuEje£led  to  a  feverer  punifliment 
than  the  former,  for  it  is  intended  of  fuch  offenfe  committed  after 
the  convidtion  of  a  former,  Co.  P.  C  172* 

1  i»  It  is  provided  that  charitable  relief  (ball  not  make  a  party  guilty 
of  treafon  or  ^f«;nii»ir^,  as  an  aider  or  abetter:  this  was  a  neceOary 
proviiion  to  avoid  queftion. 

Regularly  relief  by  vitfluals  or  clothes  of  a  felon  or  of  a  traitor, 

ifier  he  is  in  cuftody  or  under  bail,  makes  not  a  man  an  acceflary 

-        «!  in  felony,  nor  a  principal  in  treafon ;  but  if  he  help  him  to 

L«3   ^J  efcape,   that  makes  him  an  accefl&ry  in  one  cafe  and  a 

principle  in  the  other,   Dalt.  cap.  108.  p.  286.  fcji  and  widi  thi^ 


fd^  The  words  of  that  booTc,  arc,  Tbsi 
tht  hmgwat  a  per/on  able  and  difcharged 
fnm  »My  attsindir  co  £iAo,  that  hi  t»6k  ufn 
kim  tht  government  and  the  being  king\  fo 
thit  it  was  not  the  bare  acceffion  or  dd'cent 
ot  the  crown,  but  the  being  in  a£iual  pof- 
feilion  of  the  regal  |rovemment,  which  was 
ebnftrued  to  remove  all  difabilitics ;  this 
tafe  thereiore  is  no  argument  that  the  (Utute 
^15  Bth^  could  not  bv  the  right  of  the 


fuccefior.  and  hinder  him  from  fuccceding. 
but  only  that  if  notwitbflanding  be  flioula 


f. 


^ec  poOeiTiQn  of  the  govennment,  that  pof* 
eflion  would  pUrge  all  difabilities,  which 
is  juft  as  much  aa  to  (ay,  thu  he^  who  cao 
get  the  power  into  his  hands  notwithftand- 
uig  an  attainder  or  tSt  of  ^rliamen^  to 
the  contrary,  will  not  think  himfeU  boun4 
byfuch  attainder  or  a£l  of  pailiament. 

agrees 
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agrees  this  provifo  in  the  cafe  of  high  treafon;  but  notait  extends 
no  farther  than  during  the  time  of  his  imprifoninenty  yet  the  law  is 
all  one,  if  he  be  under  bail,  For  he  is  in  cuftodia  ftiU>  for  the  bail  are 
in  law  his  keepers^  and  he,  that  is  delivered  to  bail  in  the  king's  bench, 
is  neverthelefs  faid  to  be  In  cuftodii  marefcallL 

14  £//z.  cap.  1.  *'  If  any  perfon  do  within  this  realm,  or  elfe- 
where  unlawfully,  and  of  his  own  authority  compafs,  imagine, 
confpire,  praftife,  or  devife  by  any  ways  or  means  with  force, 
or  by  craft  malicioufly  and  rebellioufly  to  take,  detain  or  keq> 
from  the  queen  any  of  her  towers,  caftles,  fortreOes  Or  holds,  or 
malicioufly  and  rebellioufly  take,  bum  or  deftroy  them,  having 
any  of  the  queen^s  munition  in  them,  or  being  appointed  to  be 
guarded  with  foldiers  within  the  queen's  dominions,  and  the  fame 
compaffing  do  advifedly  by  expiefs  words  or  deeds  utter  and  declare 
for  any  the  malicious  or  rebellious  intients  aforefaid,  it  (hall  be 
adjudged  felony  in  the  offenders,  their  aiders,  comforters,  cotm- 
•*  fellers  and  abetters  without  clergy. 

If  any  fliall  with  force  malicioufly  or  rebellioufly  detain  from 
the  queen  any  of  her  majefty's  caftles,  towns,  fortrefles  or  holds 
'*  within  any  of  her  dominions,  or  any  of  her  fhips,  ordinance  or 
<*  artillery,  or  munition  of  war,  and  not  render  the  fame  within  fix 
'<  days  after  proclamation,  or  wilfully  or  malicioufly  bum  or  deftroy 
*'  any  of  her  fliips,  or  bar  any  of  her  havens,  this  fball  be  treafon." 
This  ^Gt  to  continue  during  the  queen's  life. 
We  may  fee  by  this  a£t,  that  the  opinion  of  the  parliament  in 
that  time  was,  that  this  confpiring  to  take  forts  or  (hips  by 
force  or  deceit  was  not  treafon ;  but  indeed  the  a£tual  taking 
them  by  force  was  levying  of  war  againft  the  king  by  the  ftatute 
of  25  E.  3. 

But  if  a  man  detains  th^  king's  town,  or  caftle,  or  fhips,  and  when 
any  commiifionated  by  the  king  demands  the  fame,  and  it  is  refufed  to 
be  delivered,  and  thereupon  the  kings'  commiflHoner  raifeth  -  ^ 
a  power,  makes  an  afTault,  and  they  within  ftand  upon  their  '-^  -1 
guard,  and  repel  force  with  force,  this  had  been  treafon  within  the 
'  fbtute  of  25  £.  3.  for  it  is  a  levying  war,  and  fo  not  a  bare  detain* 
ing ;  quod  vide  Co.  P.  C.p.  10.  bis  in  eadm  paginL 

Again,  if  this  detaining  the  king's  caftle  or  fort,  or  the  caftle  of 
any  other  be  barely  fuch  and  without  aflault,  yet  if  it  be  in  coay>liance 
V^ith  a  foreign  enemy,  or  in  confederacy  with  him,  this  is  treafon 

within 
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wichia  the  a£l  of  25  £•  3.  aad  an  oveit-adl  of  adberuig  to  ttc 
king's  enemies ;  that  therefore,  which  this  a<^  oiaJces  treafba 
in  detaining  after  proclamatiofi,  is  a  fimple  detaining  without 
the  concurrence  of  the  circumftances  ahove*flaentioKied»  which  was 
not  treafon  before  the  making  of  this  a£L 

14  Eilz.  cap.  2.  '*  If  any  peribn  (hall  confpire,  imagine,  or  go 
<^  about  unlawfully  and  malicloufly  to  fet  atliberty  any  perfon  com^ 
'*  mitted  by  the  queen's  fpecial  command  for  any  treafon  or  fufpi- 
^  don  of  Treafon  concerning  the  perfon  of  the  queen  before  indi£k- 
**  mcnt  of  the  perfon  imprifoned,  and  fuch  koagination  or  confpiracy 
*^  (hall  let  forth,  utter  or  declare  by  expreis  words,  writing,  or 
^^  other  matter,  it  ihall  be  miipridon  of  treafons  ^  but  if  the  party 

imprifoned  be  indi&ed  of  any  tre^ion  conceming  the  perfon  of 

the  queen,  it  ffaall  be  felony  fo  to  confpire  and  declare  fuch  oonfpi- 
**  mcy^ut/ypra^ 

^^  If  it  be  after  attainder  or  conyi&icm,  then  fuch  confpiracy  fo 
*'  declared  as  aforefaid  fhall  be  high,  treafon :"  this  ^€t  to.Iaft  during 
the  quecxi's  life. 

Thefediings  are  obfenrable  upon  this  a^  1.  Here  is  no  provtfion 
iqgainft  the  adhial  difcbarge  or  fetting  at  liberty,  neither  needed  it, 
for  if'  the  party  committed  had  really  committed  treafon,  this  was 
treafon  even  within  the  ftatute  of  25  E*  3.  but  if  it  were  only  a  com- 
mifanent  for  treafon,  but  no  treafon  committed  by  die  perfon  in 
cuftody,  fuch  delivery  was  not  treafon,  as  appears  before  cap  22* 
But  2»  TIi9  confpiracy  to  do  this,  tho  manifefted  by  open  a(^  was 
neither  treafon,  mifpriiion  of  treafon,  nor  felony ;  neither  is  it  at 
this  day,  but  only  a  bare  mifdemeanor  puniihable  by  fine  and 
*'*'  '  ■'  imprifonment,  tho  the  party  imprifoned  were  indited,  yea 
attainted.  And  3.  This  a£t  extends  only  to  fuch  treafons  as  con- 
cerned immediately  the  queen's  perfon,  not  to  treafons  touching  her 
feal  or  coin* 

And  thefe  are  all  the  a£ls,  that  were  made  in  the  queen's  time 
touching  treafons,  which  more  efpecially  related  to  the  fafcty  of  her 
perfon,  all  which  expired  i^t  her  death. 

II.  I  come  to  thofe  treafons,  which  were  ena&ed  in  the  queen's 
time  concerning  coin,  and  they  are  three. 

5  EIiz»  cap,  U.  <*  Makes  the  filing,  washing,  rounding,  and  clip- 
"  ping  of  the  coin  of  this  roilm,'  or  foreign  coin  made  aurent  by 

«t  proclamattoOf 
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^<  proclftmation,  for  lucre  or  gain,  and  their  coonfeUora,  coofeneers, 
**  and  aiders  to  be  high  treafon  by  virtue  df  this  m&J^* 

14  Eliz.  cap.  3.  "  Makes  the  counterfeiting  of  feragn  coin  of 
^  gold  or  filver,  not  current  within  this  realm,  mirprifion  of  treafon 
•*  in  the  oflenders,  their  procurers,  aiders  and  abetters." 

18  Eltz.  cap,  1.  **  Makes  the  impairing,  diminishing,  (aliifying, 
**  fcaling  or  lightning  of  the  coin  of  this  kingdom  or  foreign  coi« 
**  tnade  current  by  proclamation  for  lucre  fake  to  be  high  treafon 
**  in  the  offenders,  their  councellors,  confenters  and  aiders." 

But  of  thefe  (ufficient  hath  been  faid  before  in  the  buGiieis  of 
money,  forfeiture  and  upon  the  ftatutes  of  1  and  S  (sf  €  E.  S.  The 
fum  of  which  is  this  : 

1.  That  the  trcafons  made  by  the  aSs  of  5  and  18  Elix.  arc  new 
treafons,  newly  made  by  virtue  of  this  aft,  and  every  body  is  eftoppel 
to  fay  the  contrary  by  reafon  of  the  fpecial  recital  and  penning 
of  this  aft,  viz,  Jhafiht  adjudged  treafon  by  virtue  t>ftkis  ad, 

2.  That  the  foreign  coin,  the  clipping  and  impairing  whereof  is 
made  treafon  by  this  aft,  muft  be  fuch  as  is  made  current  by  procia* 
mation,  for  it  cannot  be  otberwife  current  by  reafon  of  the  pro* 
hibition  of  the  ftatute  of  17  iZ.  2.  cap,  1.  and  alfo,  the  word  pr^ 
clamatiott  in  thofe  afts  refer  to  foreign  coin  fo  legitimated  by  pro- 
clamation, not  to  the  proper  coin  of  this  kingdom,  which  needs  not 
a  proclamation  to  legitimate  it. 

8.  The  trial  and  whole  proceeding  is  to  be  according  ^o  -  -     - 
the'courfe  of  the  law  by  the  exprefs  words  of  thefe  afts  and  *•*'      -• 
of  1  W  2  P.  W  M,  cap,  1 1 .  and  therefore  there  need  not  two  wit* 
neOes  required  by  the  afts  of  1  and  the  5  £d^  6  E.  6. 

4.  Not  only  the  offenders  themfelves,  but  the  counfellors,  con- 
Ibnters  and  aiders  are  within  thofe  afts  \  but  altho  regularly  in  cafe 
of  any  old  or  new  treafon  made,  the  comforters  and  receivers  of  the 
offimder  are  impliedly  guilty  of  treafon  by  a  kind  of  neceflary  con- 
comitance, yet  it  feems  to  me  by  the  fpecial  penning  of  this  aft,  it 
extends  only  to  counfellors,  aiders  and  confenters  (according  to  the 
refolution  in  Conyer*B  cafe,  Dy,  296.)  as  to  the  oilenfes  made  treafon 
by  thofe  afb,  tho  poffibly  it  may  be  treaibn,  as  to  the  receiver  of 
a  counterfeiter  within  the  ftatute  of  25  E.  3.  according  to  my  lord 
Coki*$  opinio^,  Co.  P.  C.  cap*  64. /•  188.  for  that  is  an  old  trea- 
fon, and  no  fuch  reftaftion  by  expre&  words  to  counfellors,  aiders 
and  affcntcrs* 

5.  Thc 


328      HISTORIA  PLACITORUM  CORONiE. 

5.  The  clipping  and  impairing^  that  makes  treafon  within  thefe 
ads,  moft  by  the  expreis  words  of  the  a£t  be/or  gain  or  lucre^  and 
fo  laid  in  the  indidment. 

6.  Counterfeiting  of  coin-  not  current  to  bring  it  within  zpramu^ 
mre  by  the  ftatute  of  14  Eliz,  cap.  3.  muft  be  a  counterfeiting  of 
iiich  foreign  coin,  as  is  of  gold  or  iilver,  or  coniifts  thereof  for  the 
greateft  part,  and  extends  not  to  the  foreign  copper,  or  leather  coin. 

7.  No  corruption  of  Uood  or  lofs  of  dower  are  to  be  by  attainders 
of  thefe  treafons. 

III.  Therefore  I  come  to  the  third  fort  of  fiatutes  made  in  this 
queen's  time,  which  relate  to  the  queen's  government,  and  efpecially 
in  relation  to  papal  ufurpation. 

1  Eli%,  cap*  '3.  is  an  a£l  of  recognition  of  the  queen  to  be  rightful 
fovereign  of  ,this  realm,  and  all  ads  repugnant  thereunto  are  re- 
pealed; and  cap.  1.  the  oath  of  fupremacy  is  enaded  to  be  taken 
by  the  .perfons  therein  defcribed:  the  tenor  of  which  oath  foUoweth 
in  thefe  words,  vi%. 

•*  I  A.  B.  do  utterly  teftify  and  declare  in  my  confcience,  that  the 
Y        .  "  queen's  highncfs  is  tlie  only  fupreme  governor  of  this 
to   9J  «  realm,  and  of  all  other  her  highnefs's  dominionsand  coun- 
**  tries,  as  well  in  all  fpiritual  or  eccleiiaftical  things  or  caufes,  as 
••  temporal,  and  that  lio  foreign  prince,  perfon,  prelate;  ftate,  or 
"  potentate  hath  or  ought  to  have  any  jurifdidlion,  power,  fuperiority, 
"  preeminence  or  authority,  ecclefiaftical  or  fpiritual  within  this 
realm,  and  therefore  I  do  utterly  renounce  and  forfake  all  foreign 
jurifdidions,  powers,  fuperiorities  and  authorities,  and  do  promife, 
that  from  henceforth  I  fiiall  bear  faith  and  true  allegiance  to  the 
queen's  highnefs,  her  heirs  and  lawful  fucceflTors,    and  to  my 
power  (hall  aflift  and  defend  all  juiifdi£tions,  privileges,  preemi- 
nences and  authorities  grantee]  or  belonging  to  the  queen's  highnefs, 
*•  her  heirs  and  fucccflbrs,  or  united  and  annexed  to  the  imperial 
*^  crown  of  this  realm/'    So  help  me  God  and  by  the  contents  of 
this  book,  (f) 

Every  perfon  appointed  to  take  the  oath,  and  refufing,  (ball  lofe 
his  offices  and  benefices,  and  be  difabled  to  take  any  office  oi  benefice, 
{sff.  and  then  proceeds  to  other  penalties  upon  refiifenu 

(f)  ThU  oath,  aad  thU  (Utute  fo  far  »  relatei  to  the  faid  oith.  are  sbronted  by  i 

And 
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• 

And  by  ^t  aft  it  b  enafted,  ^  Tliat  if  any  perfon  inhabiting 
*^  within  the  queen's  dominions  (hall  by  writingt  printing,  teachings 
**  preaching,  exprefs  words,  deed  or  ad  advifedly,  roalicioufly,  and 
^  dire&ly  affirm,  hold,  ftand  with,  fet  forth,  maintain,  or  defend 
**  the  authority,  preeminence,  power  or  jnrifdidion  fpirituai  or  eccl&- 
fiaftical  of  any  foreign  prince,  prelate,  perfon,  ftate  or  potentate 
whatfoever,  heretofore  claimed,  uf^d  or  ufurped  within  this  realms 
or  any  dominion  or  country  under  the  queen's  obeyfance,  of  (hall 
advifedly,  malicioufly,  and  direftly  put  id  ure,  or  execute  any 
thing  for  the  extolling,  advancement,  fetting  forth,,  maintenance, 
or  defence  of  any  fuch  pretended  or  ufurped  jurifdiftion,  power, 
preeminence  or  authority,  or  any  part  thereof,  every  perfon  fo 
offending,  his  abetters,  aiders,  procurers  and  couniellors,  being 
convifted  according  to  the  courfe  of  the  common  law,  (hall 
for  the  firft .  ofienfe  forfeit  his  goods  and  chatties,  and,  if 


not  worth  twenty  pounds,  (ball  alfo  fufier  ^  year's  im-  '■*^*'  '* 


4« 
« 
€t 
U 
44 
44 
44 

*'  prifonment,  and  all  his  ecclefiaftical  benefices  and  dignities  (hall 
^*  be  Foid,  and  for  a  (econd  ofienfe  committed  after  attainder  of  the 
^*  firft  (hall  be  within  penalty  of  pramunire^  and  for  the  third  of- 
*''  feofe  committed  after  his  fecond  convi«£lion,  it  (hall  be  adjudged 
**  high  treafon/' 

None  to  be  impeached  for  words  only,  unlefs  indiSed  within  a 
year  after  the  ofienfe  committed ;  and  if  imprifoned,  to  be  fet  at 
liberty,  unleCs  indifted  within  half  a  year  after  the  the  offenfe :  trial 
of  a  peer  by  peers. 

None  to  be  indidled,  He.  without  two  witnefles,  which  if  living 
ihall  be  brought  &ce  to  face  before  the  prifbner  upon  his  arraign* 
ment,  and  teftify  what  they  can  fay,  if  the  prifoner  require  it. 

Giving  of  relief,  aid  or  comfort  to  ofienders  (hall  not  be  punlfh* 
able,  unleft  proved  by  two  witnefTes,  that  he  bad  notice  of  the  of- 
fence at  the  time  of  fuch  relief  given. 

5  EU%.  cap.  1.  '*  If  aoy  perfon  dwelling,  inhabiting,  or  refianC 
within  the  queen's  dominions  or  under  her  obeyfance,  (hall  by 
writing,  cyphering,  printing,  preaching,  deed  or  ad,  advifedly 
and  wittingly  hold,  or  ftand  with,  to  extol,  fet  forth,  maintain  or 
defend  the  authority,  jurifdiAion,  or  power  of  the  bifhop  of  Rom$f 
**  or  his  fee,  heretofore  claimed,  ufed,  or  ufurped  within  this  realni 
**  or  any  dominion  or  country  under  the  queen's  obeyfance,  ox  by 
^*  fyccdi,  open  aft  or  deed  advifedly  and  wittingly  attribute  any  fuch 

**  manner 


41 

«C 
it 

it 


3jO     HISTORIA  PLACITORUM  CORONJSJ  ' 

^  numner  of  jurifdiSiOB,  msthority,  or  preeminence  to  the  faid  lee 
^  or  hi{hop  of  Rome  for  die  time  btnog  wiibia  this  realm  cr  my 
^  die  queen's  dominions^  dien  every  fuch  perTon,  their  prooirersy 
^  abetters  and  counfdlors,  and  aifo  dieh- aiders,  coaifortestsandar* 
*^  fiftants  upon  die  puipofe  aforefaid,  to  extol  the  authority  of  the 
'*  biihop  of  R9nuy  hcing  lawfully  coimded  within  one  year  (hail 
**  incur  a  pramunirt. 

It  dire<ft$  who  (hall  take,  and  give  the  oath  of  fvpremacy . 

Any  perfcn  appointed  to  take  this  oath  by  this  ftatutc  or  the 
^  -  ftatute  of  1  Elix.  who  fiiall  refiife  to  take  the  fame,  being 
L»>%>  J  thereof  lawfully  indided  within  one  year,  and  convi&  or 
attaint  at  any  time  after,  fhall  incur  a  pnmnaure^  16  R.  2. 

Certificate  di  refuial  to  be  made  into  the  king's  bench  widiin 
ibrty  days  aiter  refuial ;  the  king's  bench  may  proceed  to  indi&  the 
party  reftiGng  within  a  year  by  a  jury  of  die  fame  county,  where  the 
court  fits. 

If  smy  perfon  convidl  of  the  ofiesfes  within  die  fiift  danfe  of  the 
ftatute  fliall  after  convidion  thereof  do  die  fiiid  ofienfes  or  any  of 
diem,  or  if  any  perfon  appointed  to  take  the  oath,  do  after  three 
snondis  af^  the  firft  tender  refiife  to  take  the  fame  being  tendred 
a  fecond  time,  the  offender  fhall  fuffer  as  in  cafe  of  high  treafbn. 

Attainder  of  treafon  upon  this  aA  ihall  not  make  corruption  of 
blood,  diSierit  the  heir,  or  forfeit  dower. 

Memben  of  the  houfe  of  commons  (hall  take  die  faid  oadi,  odier- 
wife  (hall  be  difabled  to  fit. 

Temporal  lords  of  parliament  diall  not  be  bound  to  take  die  oath, 
nor  fubjeA  to  the  penalties  for  refufing  the  fame. 

The  charitable  giving  of  reafonable  altns  to  an  ofeider  widtont 
fraud  or  covin  fhall  not  be  conftroed  an  abetdng,  counfeUing,  aid* 
ing,  affiftii^,  procuring  or  comforting  of  an  ofiender  within  this 
9& :  peers  indi£ked  fhall  be  tried  by  peers,  as  in  other  cafes  of  treafotu 

No  perfon  compellible  to  take  the  oadi  upon  (econd  tender,  but 
foch  as  have  ecdefiaflical  prefennents,  or  fuch  as  have  offices  in 
occleflaftical  courts,  or  fudi  as  refiife  wilfully  to  obfeive  the  orders 
eftabliflied  for  divine  fervice,  or  ftich  as  AiaH  deprave  the  rites  and 
ceremonies  of  die  church  of  England^  or  diat  ilull  fay  or  hear  pri« 
tatemafs. 

Not  lawful  to  Utt  petlba  attaint  vxprmmmtv, 
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No  perfon  to  be  inclined  for  aiding,  a/fiftingy  comforting,  abet- 
ting any  perfon  for  extolling  the  power  of  the  bi&op  of  Rome^  unlefs 
accofed  by  fuch  lawful  proof,  as  (hall  be  thought  i>y  the  jury  fu£Bci- 
«nt  to  prove  him  guilty  of  the  offence. 

The  things  obfervable  upon  this  a£t, 

1.  Tho  the  indi£lment  for  the  rcfufal  of  the  oath  upon  the  firft 
tender  may  be  in  the  county,  where  the  king's  bench  fits,  - 
yet  the  trial  muft  be  by  a  jury  of  the  county  where  the  re-  '-'^^   ■* 
ftifal  is,  6  J^  7  £//z*  Dy.  234.  a  Bonner'^  cafe. 

2c  If  books  extolling  the  pope's  jurifdidion  be  written  beyond  fea 
and  brought  in  hither,  it  was  ruled  by  the  advice  of  all  the  judges, 
1.  The  importer,  that  delivers  them  out  to  extol  the  pope's  autho« 
rity.  2.  He  that  reads  them^  and  in  conference  with  others  allowf 
them  to  be  good,  3.  He  that  hears  the  contents,  and  in  open  fpeech 
with  others  commend  and  affirm  them  to  be  good.  4i  He  that 
hath  fuch  books  in  his  cuftody,  and  fecretly  conveys  them  to  his 
friends  to  the  intent  to  perfwade  them  to  be  of  that  opiniom  5.  He 
that  prints  fuch  books  in  this  realm,  and  utters  them,  are  within 
the  (ird  ctaiife  of  this  ftatute  againft  extolling  of  papal  authcn-ity ; 
but  thofe  that  receive  ^nd  read  them  without  allowing  them  in  confe- 
n^nce,  are  not  within  this  z&. 

3.  An  indidiment  againft  an  aider,  {^r.  mu(^  be,  knowing  the 
principal  to  be  a  maintainer  of  the  jurifdidlion  of  the  pope,  and 
tontra  fwrmam  Jiatuti  only,  is  not  fufficienti  Dj.  363.  a. 

4.  Nota  this  fpecial  claufe  of  giving  alms  not  to  make  an  aider 
or  comforten  if  the  alms  be  reafonable,  and  without  coving  tho  the 
offender  not  imprifoned,  nor  under  bail,  feems  to  be  but  agreeable 
to  the  comtlion  law  ;  vtdc  qu0ffupra  diita  funt  fuptr  Jlatutum  1 3  Eli%. 
cap.  1 .  and  therefore  it  feems,  e^en  by  the  common  law,  if  a  phyfi- 
cian  or  ^hirurgeon  minifter  help  to  an  dffender  fick  or  wounded 
tho  he  know  him  tb  be  ah  offender,  even  in  treafon,  this  makes  him 
hot  t,  traitor,  fot-  it  is  done  upon  the'accpunt  of  common  huma- 
nity, not  intuitu  criminh  vel  crimlnoji ;  but  it  will  be  mifprifion  of 
treafon,  if  he  know  it,  and  do  not  difcover  him. 

23  EU%,  cap.  1.  **  All  perfons  whatfoevcr,  who  have  or  {hall  have 
"  or  pretend  to  have  power,  or  (hall  any  way  put  in  pfaftice  to 

abfolve,  perfwade,  or  withdraw  any  of  the  queen's  fubjedls,  or 

any  within  her  dominions  from  their  natural,  obedience  to  her 
^  majefiy,  or  to  withdraw  them  for  that  intent  from  the  religion 

Vol.  I.  U  "  now 
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**  now  by  her  highnefs's  authority  eftabliflied  within  her  highnels^s 

-  ^  **  dominions  to  the  Romijh  religion,  or  to  move  them  or  any 
LJJJJ  «  Qf  thg„|  jQ  promifeany  obedience  to  any  pretended  au- 

**  thority  of  tlie  fee  of  Rome^  or  of  any  other  prince,  ffate  or  po- 

'^  tentate,  to  be  had  or  ufed  within  her  dominions,  or  (hall  do  any 

*'  overt-a£t  to  that  intent  or  purpofe,  they  (hail  be  adjudged  traitors ; 
and  the   peifons  who  (hall  be  willingly  abfolved,  or  withdrawn 

<'  as  aforefaid,  or  willingly  reconciled,  or  (hall  promife  obedience 
to  any  fuch  pretended  authority,  prince,  ftate,  or. potentate  as 
aforefaid,  they,    their  procurers  and  counfellors  thereunto  (hall 

**  fuffer  as  in  cafe  of  high  treafon. 

Alders  and  maintainers  of  the  perfons  offending,  knowing  the 
fame,  or  who  (hall  conceal  fuch  offenfe,  and  not  within  twenty 
days  difclofe  the  fame  to  fome  juftice  of  peace,  He.  (ball  for(eit 
as  in  mifprifion  of  treafon:  juftices  of  peace  to  have  cognifance 

'*  of  oflfenfes,  except  treafon  and  mifprifion  of  treafon. 

'Ncta  the  words  (for  that  intent)  run  through  the  whole  clau(e 

of  diiTwading  from  the  religion  of  the  church  of  England :  vide 

fojlea   ftatute  3  Jac.  cap.  4. 

The  religion  eftabli(hed  within  the  meaning  of  this  ad  feems 

to  be  that  book  of  articles  mentioned  and  enjoined  to  be  aCfented  to 

by  all  men  taking  orders  by  the  ftatute  of  13  £/rz.  cap'  12. 

23  Eli%.  cap.  2.  **  Advifed  jind  malicious  fpeakers  of  feditious  or 

fcandalous  tale  of  the  queen  of  dieir  own  imagination  (hall  for  the 

(irft  offenfe  be  fet  upon  the  pillory,  lofe  both  ears  (or  at  the 

offender's  election  pay  two  hundred  pounds)  and  fuffer  (ix  months 

impiifonraent^ 

**  If  any  (hall  advifedly  and  with  malicious  intent  repon  (alfe, 

**  feditious  and  (landerous  news  or  tales  of  the  queen  of  the  re- 

*•  porting  of  another,  then   to  be  fet  on  the  pillory  and  lofe  one  of 

<^  his  ears  (unkfs  he  pay  two  hundred  marks)  and  fufier  imprifon- 

**  mcnt  three  months :  fecoud  offenfe  after  a  firft  convi&ion  (hall  be 

•*  felony  without  clergy. 

^  If  any  (hall  within  or  without  the  queen's  dominions  adviioily 

'*  and  with  a  malicious  intent  againft  the  queen  devife  and  write, 

-  -  "  print,  or  fet  fordi  any  book  or  writing,  containing  any 

LJJ4J  (i  {2X1^^    feditious  or  fcandalous  matter  againft    the  queen, 

**  or  to  the  encouraging,  ftirring,  or  moving  any  infiirre£tion  or 

*'  rebellion  Within  tlie  reaUn  or  doaiinioiDS  thereof  ^  oi-ifanyper- 

"  fott 
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*^  (on  within  or  without  the  realm  (hall  advifodly,  and  with  a 
maliciout  intent  againft  the  queen  procure  or  caufe  any  fuch 
book   or  writing  to  be  written,  printed,  publifhed  or  fet  forth, 

**  (the  faid  offenfe  not  being  punifhabie  by  the  ftatute  of  25  E.  3. 
concerning  treafon,  or  by  any  other  ftatute,  whereby  an  oflFenfe 
is  made  or  declared  treafon)  every  fuch  oiFenfe  (ball  be  judged 
felony  without  the  benefit  of  clergy. 

•*  If  any  perfon  either  within  or  without  the  queen's  dominions 
fliatl  by  erediing  a  figure,  ca(ting  nativities,  prophecying,  witch- 
craft, conjurations,  or  other  like  unlawful  means  feek  to  know, 
and  fhall  fet  forth  by  exprefs  words,  deeds,,  or  writings,  how 
long  the  queen  (hall  live,  or  who  (liall  reign  after  her,  or  ma* 
liciouily  utter  any  dire&  prophecies  to  that  purpofe^  or  (hall 
malicioudy  by  words,  writings  or  printing  wi(h,  will  or  defire 
the  death  or  deprivation  of  the  queen,  or  any  thing  dire£Uy  to 

**  the  fame  e£Fe(S,  the  offender,  their  aiders,  procurers  and  abetters 

*'  in  or  to  the  faid  offenfes  (hall  fuffer  as  felons  without  the  bene&t 

**  of  clergy. 
OSenfes  made  felony  by  this  a€l  committed  by  perfons  out  of  the 

realm  (hall  be  inquired,  heard  and  determined  in  the  county  where 

the  king's  bench  fits,  and  limits  the  proof  and  manner  of  proceeding; 

no  corruption  of  blood,  lofs  of  dower,  or  forfeiture  of  lands  longer 

dian  during  life. 
Two  witnefTes  required  to  prove  words, 
l^he  a^  of  1  {^  2  P.  &  Af.  and  1  Eliz,  concerning  fcandalous 

words  are  repealed :  this  a£l  to  continue  only  during  the  queen's 

life. 
Tbefe  things  are  obfervable  upon  this  a£t, 

1.  There  may  be  fome  words  or  writings,  that  confequentially  may 
be  conftnied  to  ftir  up  infurredlion,  and  yet  are  not  within  the  (latuie 
of  25  £.  3.  for  this  ftatute  fuppofes  fome  may  be  within  it,  and 
fome  may  not. 

2.  That  cafting  the  king's  nativity,  how  long  he  (ball  live,  who 
ihall  iucceed  him,  or  ufmg  prophecies  to  that  efFe£t,  tho  done  .  -m 
roalicioufly,  or  wiSiing  tlic  king's  death,  was  not  treafon '■*^*'^-' 
within  the  a£l  of  25  £.3.  or  of  any  (btute  then  in  force,  tho 
they  arc  great  ofienfes  ;  for  had  they  been  treafon,  this  ftatute 
would  never  have  made  it  only  felony,  and  tha  only  during  the 
queen's  life. 

U  2  21  Eliz. 


a 


335     HISTORIA  PLACITORUM  CORONA. 

ii  Eliz.  cap.  1.  **  If  any  open  invafion  or  rebellion  (hall  be  roa& 

^  within  her  maje(ly*s  dominions,  or  any  a&  attempted  tending  to 

**  the  hurt  of  her  majefty^s  perfon  by  or  for  any  perfon,  diat  fhall  or 

**  may  pretend  tide  to  the  crown  after  the  queen's  death,  or  if  any 

thing  (hall  be  compaQed  or  imagined  tending  to  the  hurt  of  the 

queen's  perfon  by  any  perfon  or  with  the  privity  of  any  perfon, 

that  (hall  or  may  pretend  title  to  the  crown  of  this  realm,  then  by 

^*  her  majefty's  commi(Son. twenty-four  privy  counfellors  and  lords  of 

parliament  at  leaft,  with  the  a(&(lance  of  fuch  judges  of  the  courts 

of  Wejlminjler^  as  the  queen  (hall  appoint,  or  the  greater  number 

'*  of  them,  (liall  by  virtue  of  this  zSi  have  authority  to  examine  all 

and  every  the  ofFenfes  afore(aid,  and  all  circumftances  thereof,  and 

thereupon  to  give  fentence  or  judgment,  as  upon  good  proof  the 

''  matter  (hall  appear  tmto  them  ;  and  after  fuch  fentence  or  judgment 

"  given,  and  declaration  thereof  by  her  maje(ly's  proclamation  under 

"  the  great  feal,  all  fuch  perfons,  againft  whom  fuch  judgment  or 

*'  fentence  (hall  be  given  or  publiflied,  (hall  be  excluded  and  difabled 

^  to  claim  or  pretend  to  have  any  title  to  the  crown  of  England, 

"  And  all  the  queen's  fubjefts  may  by  virtue  of  this  aft  and  her 
*'  majefty's  direftion  by  all  poffible  means  purfue  to  death  every  fuch 
**  wicked  perfon,  by  whom  fuch  invadon  or  wicked  aft  (hall  be  at- 
^  tempted,  or  other  thing  compaCTed  or  imagined  againft  her  majefty's 
*^  perfon,  and  all  their  aiders,  comforters  and  abetters. 

Provifion  is  made  in  cafe  the  queen  (hould  be  killed  by  fuch  at* 
tempt  for  profecution  of  the  oflFender,  and  exclufion  o(  the  perfon 
ofiending  from  fucce(rion  to  the  crown,  lie. 

ticta^  this  extraordinary  commiffion  was  i(rued  thus  by  authority 
of  parliament  in  relation  to  the  queen  of  Sr^/x,  who  was  by  virtue 
thereof  fcntenced  to  death  and  executed. 

^      This  was  but  a  temporary  aft,  but  the  precedent  of  this 
L*)  J   J  commiflion  to  fentence  and  give  judgment  without  a  trial  by 
jury,  was  the  firft  of  diat  nature  that  I  remember  to  have  been  iftued 
by  parliament. 

27  £//2.  cap.  2.  "  It  (liall  not  be  lawful  for  any  jefuit,  feminary 
prieft,  or  other  fuch  prieft,  deacon,  or  religious  or  ecclefiaftical 
perfon  whatfoevcr  being  born  within  this  realm  or  other  her  high- 
"  nefs's  dominions,  and  made,  ordained  or  profeflfed,  or  to  be  made, 
"  ordained  or  profeflfed  by  any  authority  or  jorifdiftion  derived,  ctiaU 
*'  lenged  or  ptetended  from  the  fee  of  Rfmt  by  or  of  what  name,  title 

"or 
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**  or  degree  foever  the  fame  fhall  be  called  or  known,  to  come  into, 
"  be  or  remain  in  any  part  of  this  realm,  or  any  of  her  highnefs*s . 
**  dominions  after  the  end  of  forty  days,  other  than  in  fuch  fpecial 
*^  cafes,  and  upon  fuch  fpecial  occafions  only,  and  f jr  fuch  time 
*'  only,  as  is  exprefled  in  this  a£l ;  and  if  be  do,  then  every  fuch  of* 
"  fenfe  (hall  be  high  treafon,  and  every  fuch  perfoo  as  (hall  wittingly 
'f  and  willingly  receive,  relieve,  comfort,  aid,  or  maintain  any  fuch 
'*  pried,  {5fr.  being  at  liberty  and  out  of  hold,  knowing  him  to  be 
"  fuch,  fhall  be  guilty  of  felony  without  clergy. 

'^  If  any  of  the  queen's  fubjeds  (not  being  a  jefuit,  feminary  prieft« 
*^  deacon,  or  religious  or  eccleiiaftical  perfon)  be  brought  up  in  any 
'*  college  or  feminary  beyond  fea,  ihall  not  return  within  fix  months 
'^  after  proclamation  in  London^  and  within  two  days  after  his  return 

before  the  bifhop  of  the  diocefe,  or  two  juftices  of  the  peac6  fub« 

mit  to  her  majedy's  laws,  and  take  the  oath  of  fupremacy,  thea 
''  fuch  perfon,  who  fhall  otherwife  return  into  this  realm  or  other 
*'  the  queen^s  dominions,  fhall  be  adjudged  a  traitor. 

*'  Sending  relief  to  any  jefuit,  feminary  pricfl,  or  college  of  priefls 
<*  or  jefuits  beyond  the  feas,  or  to  one  not  returning  out  of  fuch  coU 
<*  lege  into  England^  fhall  incur  a  pnemunin. 

*^  Every  offenfe  againft  this  a£t  fhall  be  tried  in  the  king's  bench  in 

the  county  where  it  fits,  or  in  any  other  county,  where  the  Qfienfq 

was  committed,  or  offender  apprehended. 

If  a  jefuit,  feminary  priefl,  (sfc*  within  three  days  after  his  arri<» 
''  v^l  in  the  queen's  dominions  fubmit  to  fome  archbifhop^  _        . 
•*  bilhop,  or  juftice  of  peace,  and  take  the  oath  of  fupre-  L^^' J 
**  macy,  ^ni  by  writing  under  his  hand  profefs  to  coptinue  obedient 
**  to  the  laws,  then  he  fliall  not  be  fubjcdl  to  any  penalty. 

•*  Trial  pf  peers  In  the  gafe  of  tr^fon,  felony,  or  fn^mmn  to  be 
•*  by  peers. 

*•  Any  pcrfqp  knowing  fuch  prieft  to  bo  within  the  realm  contrary 
**  to  this  aft,  and  not  difcovering  it  to  a  juftice  of  peace,  &r.  within 
"  twelve  days,  fhall  be  fined  and  imprifoned  during  the  queen's  plea^ 
<'  fure,  and  i^  jufticp  of  peace  to  whom  fuch  difcovery  is  made,  not 
•*  informing  one  of  the  priyy  council,  (rfr..  fhall  forfeit  two  humhcd 
f'  marks. 

29  Eiiz,  caf.  2.  ^'  No  atfa^ndei  of  treafoi;  that  nqw  is^  where  the 
^'  party  is  executedi  (hall  be  reverfed  for  error^ 


4« 
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25  Eliz,  cop,  2.  "  A  fufpeSed  jefult  or  pricft  refiifing  to  anfwcr 
**  dAT^&Vf  upon  his  examination  fhall  be  imprifoned  for  his  cpntempt, 
*•  until  he  (hall  make  direft  anfwer. 

And  thefe  are  all  the  afts  concerning  treafon  in  the  queen's  time, 
that  I  remember,  except  particular  afts  of  attainder,  whereof  fome 
are  temporal,  fome  perpetual. 

In  the  time  of  king  James j  befides  the  particular  afts  touching  the 
trealbn  of  the  confpirators  of  the  powder-plot,  and  the  treafons  of  the 
lords  Cdhham  and  Gray^  there  are  fome  general  claufes  touching  trea- 
fon in  the  ftatutes  of  3  Jac.  cap.  4.  (*g)^  and  5..  and  among  them  this, 
fpecial  claufc  which  enlarged  the  ftatute  of  23  Eiiz,  cap,  1 .  viz. 

If  any  perfon  (hall  upon  Qr  beyond  the  feas,  or  in  any  other 

place  vithin  tlie  dominions  of  the  king,  his  heirs  or  fqccelTors,  put 
''  in  praftice  to  abfolve,  perfwade  or  withdraw  any  of  the  king's  fab- 
•*  jcfts  from  their  natural  obedience  to  his  majefly,  his  heirs  or  fuc- 
♦•  cefTors,  or  to  reconcile  them  to  the  pope  or  fee  ofRome^  or  to  move 
*\  any  of  them  to  promife  obedience  to  any  pretended  authority  of  the 
'•  fee  of  Remcy  or  any  other  prince,  ftatc  or  potentate,  then  fuch 
'•  i^erfons,  their  procurers,  counfellors  and  aiders,  and  maintainers 
J.  g-  **  knowing  the  fame  (hall  be  adjudged  traitors,  and  Hkewife 
IJJ  J  u  jj^g  pcrfons  willingly  abfolved  or  withdrawn,  i^c,  their 
**  aiders,  abetters,  maintainers,  i^c,  knowing  the  fame  (hall  bo  ad- 
"  judged  traitors,  to  be  indiftcd  and  proceeded  againft  in  any  county 
"  where  taken,  as  if  the  ofFenfe  were  committed  in  that  county. 

This  aft  is  much  more  ftriftly  pen'd  againft  fuch  offenders',  than 
the  ftatute  of  23  Eliz,  cpp.  1.  1.  It  extends  larger  as  to  the  place  of 
uch  offenfe.  2.  The  words  (to  that  intent)  which  bound  up  the  fta- 
tute of  23  Eli%.  more  ftriftly,  are  here  omitted.  3.  The  disjunfttve 
claufts  in  this  ftatute  have  a  greater  latitude.  '  4.  It  extends  to  main- 
tainers of  the  offenders  knowing  the  fame.       • 

Neither  do  I  find  any  fpecial  new  aft  generally  touching  treafon 
from  this  time  till  the  1 3th  year  of  king  Charles  II. 

13  Car  2.  cap,  1. 

1.  "  If  any  perfon  after  21  June  1661.  during  the  king's  life  (hall 
"  within  (Tie  realm,  or  without,  compafs,  imagine,  invent,  devife, 
*'  or  intend  death  or  deftruftion,  or  any  bodily  harm  tending  to  death 
*•  or  deftruftion,  maim,  wounding,  imprifonment,   or  ]*eftraint  of 

(g)  The  oath  of  aliigcance  appointed     the  €a id  oath,  ire  abrogated  by  I  XT.  &Af« 
>irr«by,  and  this  fiatuU  io  Ux  u  relates  lo      c^/.  8» 

••  the 


it 
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^  the  perfen  of  the  king/  or  to  deprive  or  depofe  him  from  the  ftyle, 
**  honour,  or  kingly  name  of  the  imperial  crown  of  this  realm,  or  of 
^*  any  oihcr  his  majefty's  dominions  or  countries,  or  to  levy  war 
"  againll  his  majefty  within  the  rea^m,  or  without,'  or  to  move  or  ftir 
up  any  foreigner  to  invade  this  realm,  or  any  other  his  majefty's 
dominions  being  under  his  majefty's  obeyfancey  and  fuch  compaf- 
*'  iings,  imaginations,  inventions,  devices,  or  intentions,  or  any  o£ 
them  ihall  exprefs,  utter,  or  declare  by  any  printing,  writing, 
preaching,  or  malicious  and  advifed  fpeaking,  being  legally  con- 
*'  vidled  thereof  upon  the  oatli  of  two  lawful  and  credible  witneftes 
•*  upon  trial,  or  otherwife  convifted  or  attainted  by  due  courfe  of 
**  law,  then  every  fuch  pcrfon  fhall  be  deemed  a  traitor,  and  fuSer 
**  and  forfeit  as  in  cafes  of  high  treafon. 

2.  If  any  after  24  June  1661.  during  his  majefty's  life  ihall  ma- 
licioufly  and  advifedly  publifti  or  affirm,  that  the  king'  is  an  heretic 
^*  or  papift,  or  endeavours  to  introduce  popery,  or  malicioufly  and 
•'  advifedly  by  writing  or  fpeaking  fhall  exprefs,  publKh, 
•*  utter  or  declare  any  words  or  things  to  incite  the  people  to  l-'^'^9J 
'*  hatred  or  dillike  of  his  majefty  or  the  eftabiifticd  government,  ihall 
*'  be  difabled  to  enjoy  any  office  or  promotion  eccleiiaftical,  civil,  or 
**  military,  or  other  employment,  than  that  of  peerage,  and  fufier 
'*  fiTch  farther  puniihment  as  may  be  by  law  inflidled. 

3.  "  Any  that  ihall  malicioufly  and  advifedly  affirm  the  parliament 
**  0(3  Nov.  1640.  is  yet  in  being,  or  that  there  lies  obligation  upon 
**  any  by  any  oath,  engagement  or  covenant  to  endeavour  a  change 
*'  of  government  ip  church  or  ftatc,  or  that  both  or  either  houfe  of 
**  parliament  have  a  legiflative  power  without  the  king,  ihall  incur  the 
♦*  penalty  of  a  pramunire  16  R.  2* 

4.  "  No  perfon  to  be  profeculed  for  any  of  the  iaid  oftenfes,  ex- 
*^  ccpt  tfeafon,  but  by  order  of  the  king  under  his  fign  manual,  or  of 
'^  the  council,  nor  unlefs  profecuted  within  ilx  months  after  the  of- 
^'  fenfe,  and  indi<£led  within  three  months  after  profecution, 

5.  '^  None  to  be  indi£ted,  arraigned,  coQvi£):ed,  or  condemned  of 
^<  any  of  the  faid  offenfes,  unlefs  the  offender  be  accufed  by  two  law 
*^  fui  an4  credible  witnefles  upon  oath,  which  withefles  upon  his  ar« 
**  raignment  fhall  be  brought  in  perfon  before  the  offender  tace  to  face 
^*  and  maintain  ppon  oath  what  they  have  to  fay  agafnft  him,  unlefs 
'*  the  party  arraigned  fhall  willingly  without  violence  confofs  the  famQ 

6.  *^  This  ihaU  mt  deprive  members  of  parliatnont  of  their  free 
♦'debates,  U4  **Tria' 
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♦«  Trial  by  pceis :  peer  ronviacd  difabled  to  fit  in  parliament  till  hia 
niajefty  pardon  him  fhj. 
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fbj  The  z&i  rclailn^  to  treaf-^n  and  of- 
frnfet  of  that  nature,  which  have  paflfed 
fince  our  author  wrote,  may  be  reduced  to 
thete  three  heads;  i.  Such  as  more  im- 
mediately relate  to  the  king  and  his  govern- 
ment, a.  Such  as  relate  to  the  coin.  3. 
Such  as  relate  to  the  manner  of  trtiils  and 
other  proceedings, 

I.  As  to  the  firft,  foch  as  relate  to  the 
<ing  and  Ms  government. 

fy9^'  3-  '«^-  '•  "If  any  of  the 
King's  lutijcfis,  who  have  voluntarily 
gone  into  I'runee,  or  any  the  French  king's 
dominions  in  FMr«;^« before  1 1  Dec,\6bi, 
without  licuire  from  the  kin^  or  queen, 
or  who  have  at  any  time  during  the  late 
war  with  France  born  arms  in  the  fervicc 
of  the  Frc.eb  king,  or  who  hate  fincc 
*»  the  ijih  Fehruary  1688.  been  in  arms 
under  the  compand  or  in  the  fc^vice  of 
the  late  king  Jatets  in  Ei$refe%  thall  re- 
turn into  this  kingdom  of  England f  or 
any  other  the  king's  dominions  without 
licence  from  the  king  under  the  privy 
fcal,  fuch  perfooftiall  be  adjudged  guiltv 
of  high  tfeafon.  Where  the  ofl^cnfc  fliall 
**  be  committed  out  of  the  realm,  it  may 
**  bo  tried  in  any  county." 
f  o  >i  r\  I  Upon  this  a£l  thefe  things  arc 
lo40Jobfervable. 
I.  That  this  zGt  doth  ena^  fome  treafons, 
which  certainly  were  fo  by  2^  K.  3.  as 
beaijng  arms  in  the  fervice  oi  the  Frtncb 
kin;;  during  the  war  with  France,  which  is 
plainly  an  adhering  to  the  king's  enemie#; 
and  tho'  25  Em  3.  fays  adhering  to  the  king's 
emmits  h  tie  remlm,  yet  ii  immediately  adds 
^ix'ing  tbem  aid  and  C9mfurt  in  im  re<*im  or 
cf/rwberey  Co,  P,  C  p,  11 .  K^sr^i'flw's  cafe, 
%  Halk.  635.  indeed  all  the  treafons  by  this 
ad  are  compounded  of  this  old  trcafun, 
a  I  tho'  they  be  new  in  form  for  the  fbke  of 
fdcilitattng  the  proof  in  fome  inli<)iices, 
iii/.  t  jinn*  Sottcbef's  cafe,  State  Tr*  f W. V. 

z.  That  a  pardon  under  the  great  feal 
(after  having  ocm  in  the  fervice  pf  (he 
Frtttcb  king  and  before  returning)  of  all 
treafons,  6fr.  will  not  amoun:  to  a  licence 
to  return,  becaufc  it  is  the  returning,which 
IS  the  trcafon  puni(hah1e  by  this  aft.  3  y^/.n. 
Limdjav*i  cafe,  State  Tr.  VeU  V./.  51^. 

3.  £bat  a  Scotchman  going  out  ol  Scot' 
land  into  Traree  (efpecially  if  formerly  Ire- 
fident  in  Sngfandjiher  the  time  meniion'd 
in  the  aft,  and  returning  into  England  iu 
lirithio  the  words  and  meaning  of  the  aft, 
even  tho*  he  had  a  licence  to  return  into 
Scot/and.  hid* 

4.  That  a  perfon  offending  againft  this 
act  uy  Vcturniiig  iiitd  Engiumu  may  be  in- 
dided  in  any  county  where  he  is  taken. 


altho*  it  be  not  the  firft  Eng^Jb  county  int^ 
which  he  came.  Ibid. 

5.  That  this  aft  is  perpetual  and  extends 
to  the  kind's  fuccelfors,  altho'  the  aft  fpcak 
only  of  the  king  generally  and  not  of  hia 
fucccffors,  according  to  the  refolutio^ 
12  Co,  Rep.  109.  videjuprap,  too. 

hy  \i^  \^W.  \.  cap.  3.  "  The  pre* 
tended  prince  o\  ff^a/et  is  attainted  of 
high  treafon,  and  it  is  n^ad^  high  treafoa 
for  any  of  the  king's  fubjcfts  by  letters, 
mciTages  or  otherwife  to  hola  corref- 
pondcnce  with  him  or  any  perfon  enor 
ployed  by  him,  or  to  remit  any  money 
for  his  u(e  knowing  the  fame.  And  by 
the  17  Geo,  z.  this  is  extended  to  the  pre* 
tender's  fon.  Provides  that  offcnfes 
againft  this  aft  co^mmitt^d  out  of  the 
realm  may  be  tried  in  any  county. 
By  I  Ann,  cap.  17.  **  |t  is  made  h!gk 
treafon  to  attempt  by  overtaft  or  deed 
to  deprive  or  hinder  any  perfon  next  in 
fuccemon  to  the  crown  (according  to  the 
limitation  of  the  crown  by  i  JV,  &  M, 
ftff,  a.  cap,  s.  and  12  W,  3.  eap,  i.jfronSr 
*<  (ucceeding  aKer  the  deceafe  of  the  queen; 
*f  but  this  tucceflion  has  now  happily  taken 
place,  and  thereby  put  an  end  to  this 
flatute. 

By  3  &  4  ^"ff*  f^p*  14*  ''  If  any  fub^ 
jeft,  who  has  voluntarily  gone  into 
France  ftncc  4  May  i^oa*  or  into  any 
the  Frtnch  king's  dominions  in  Europe 
without  licence  from  the  queen,  (>r  has 
'*  fmcc;  the  fiid  4  Ma^  born  arms  in  tb^ 
"  fervice  of  the  Freneb  king,  (hall  return 
into  England  without  licence  from  the 
queen  under  her  privy  feal,  he  fhall  be 
adjudged  guilty  ot'high  treafon. 
By  4  Ahn.  cap,  %,  *"  It  1$  made  bigb 
treafon  for  any  one  maliciouHy  to  affirm 
by  writing  or  printing,  that  the  pr^ 
tended  prince  of  Walest  or  any  other 
perfon  hath  any  right  to  this  ciro%m  of 
thrfc  realms,  other  than  according  i(> 
\  ly.  ^  M.  and  12  XK  3.  or  that 'the 
kings  of  England  are  not  able  by  au^ch- 
rity  of  parliament  to  make  laws  to  bind 
•<  the  defrent,  limitation,  inheritance  and 
*•  government  of  the  crown  To  declare 
<*  the  fame  things  by  preaching,  teaching 
•<  or  advifed  fpeaking  is  made  %prermmnir^ 
This  aft  (which  is  in  the  main  tranfcribed 
from  1 3  Elm,  cap.  i .)  was  re*enafted  upcn 
occalion  of  the  union  6  Ann.  cap.  7.  Upon 
this  Aatute  Matthexot  the  printer  waa  eoi»« 
vifted  and  executed  for  printing  a  panv 
phlet  intituled.  Vex. '  Popnli  #V»  Dek 
Oa»b,  30.  1719.  at  the  Old  Sailj. 

By  7  Ann.  cap,  4,    "  It  is  high  treafon 
**  for  any  ofHcer  of  the  army  or  foldier  by  - 
«<  land  or  fea  to  hold  corrcfpoodence  wiiji 

•      •   •*  any 
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i*  any  rebel  or  enemy  to  her  majefty*  or  to 
^  ireat  with  fuch  reocl  or  enemy  without 
f*  her  majefty's  licence. 

By  7  ^nn.  cnf,  li.  ♦•  Whatever  is  high 
**  treafon  or-mifprifion  of  treafon  in  En^" 
•*  land ,  (and  none  elfe)  (hall  be  high 
**  treafon  or  mifpnfion  of  treafon  in  £co/- 
«•  lend. 

II.  Such  as  relate  to  the  coin. 

9y  8&f  9^.  ctf/>.i5.  "  Whoever  fliall 
f*  knowingly  xaake  or  mend,  or  aflift  in 
**  Bilking  or  mending,'or  (hall  buy  or  fcll> 
*'  or  have  in  his  poffeffion  any  inftrumeota 
**  proper  for  the  coinage  of  money,  or 
9*  fonvey  fuch  inftrumcnU  out  of'^  the 
^  king's  mint,  or  (hall  mark  on  the  edgei 
**  any  coin  current  or  diminifhed  coin  of 
**  the  kingdom,  or  any  counterfeit  coin 
r  nA\  1  **  rtrfcmbling  the  coin  of  the 
LJT  J  .»  kingdom  with  letters  or 
<*  other  marks  like  to  thofe  on  the  edgea, 
**  of  money  coined  in  the  king's  mint,  or 
'*  ihall  colour,  gild  or  cafe  over  any  coin 
'*  refembling  the  current  coin  of  the  king. 
*'  dom,  or  any  round  blanks  of  bafe  me- 
'*  tal)  $ff.  (hail  be  g^uilty  of  high  treafoo. 
**  No  4tuinder  by  th'S  a^  (hall  work  cor- 
<*  ruption  of  blood  or  lofs  of  dower, 
<*  or  profecution  be  fur  any  olFtpnfeagainft 
**  the  tame,  unleCs  commenced  within  three 
«*  months  after  the  offenfe  committed;'* 
this  a£i  w|s  but  temporary. 

But  by  7  jinn,  cap,  25 .  it  is  made  perpe* 
tualy  afia.the  time  of  profecution  enlarged 
from  three  months  to  (ix  months  after  the 
offenfe  committed. 

Other  ftatutcs  relating  to  the  coin  enabled 
iince  the  edition  ot  this  book  in  1736,  are 
the  15.  x6.  Geo.  2.  cb,  28.  concerning  gild« 
ing,  walhing  colouring,  &c.  cuin;  and 
rewards  for  convi^Ung  offenders  ;  and  par* 
don  tp  accomplices  informing*— the  11 
Geo,  3.  c^.  40.  concerning  counterfeiting 
halfpence  and  farthings..^ The  13  Geo»  3. 
fbm  71.  concerning  what  is  to  be  done 
nvith  falfe  money. — The  \/^  Geo,  3.  cb,  92. 
concerning  weights  for  coin. 

III.  Such  as  relate  ta  the  manner  of  trials 
•od  other  proceedings. 

By  7  ^»  3»  f''p*  5*  **  Eycry  perfon  in- 
**  disked  for  high  treafon,  wheitby  cor- 
**  ruption  of  blood  may  he  ma  fie,  (hail 
**  have  a  true  copy  of  the  ^yholc  indiflment, 
<*  but  not  the  namep  qf  the  witnefles,  de- 
*«  livered  to  kiro  five  days  before  his  trial, 
^  paying  for  it  not  exceeding  five  (hil- 
^  lings,  and  (hall  be  admitted,  to  make 
**■  his  defence  by  coonfel,  and  witnelTes  on 
f*  oath,  the  faid  counfel  not  to  exceed' 
'•  two*  and  to  be  aligned  by  the  court, 
.**  and  to  have  accefs  to  thf  prifone^  at  aU 
f  •  feafonable  times. 

**•  No  perfon  (hall  be  indiAed,  tried» 
Vi  or  attaittted  but  on  the  oaths  of  two 


*'  lawful  wttnefTeSi  which  two  witncfleft 
**'  muft  be  to  the  fame  treafon,"  altho* 
it  be  not  neccflary  they  (hould  both  be 
to  the  fame  overt>a£^. 

**  No  profecution  to  be  for  any.  fuch 
*■  treafon  unlefs  the  party  be  indifM 
'<  within  three  years  after  tlic  offenfe  com* 
*'  mittcd,  unlefs  it  be  for  a  defign  or 
**  attempt  to  aOaflinate  the  king  by  poifoa 
••  or  otherwife. 

**  The  prifoner  (hall  have  a  copy  of  the 
*<  pannel  of  the  jurors  two  days  before 
**  his  trial,  and  (hall  have  like  procefa  to 
**  compel  the  »pearance  of  witneiTes  for 
"  him,  as  is  u(ually  granted  for  witnefles 
**  againft  him. 

**  No  evidence  (hall  be  given  of  an]r 
<*  qvert4£l  not  ezprefly  laid  in  the  indid* 
**  ment. 

<•  No  inditoent,  procefs,  &e.  (hall  be 
**  oualhed  for  mif-writing  mif-fpelling, 
*<  nlfe  or  improper  Latin f  unlefs  excep* 
<*  tion  be  taken  in  court  before  any  evi^* 
*(  dencc  given  upon  fuch  indidmcnt,  nor 
*'  (hall  any  fuch  mif-writingi  &c,  be 
**  caufe  to  (lay  Judgment  after  convi£tioa» 
*<  but  fuch  judgment  may  neverthelefs  be 
**  reverfed  upon  writ  of  error,  as  before 
<•  the  making  this  a£l. 

"  In  the  trial  of  a  peer  or  peerefs  all 
*<  peers  intitled  to  vote  in  nailiament 
•*  mall  be  fummoned  twenty  days  before 
•■  the  trial,  and  every  one  fo  fummoned 
«  and  appealing  (hall  vote  at  fuch  tri^ 
•(  firft  taking  the  oaths  to  the  govemmeal^ 

(sTc. 

«•  Provided  that  this  aft  (hall  not  ez« 
**  tend  to  impeaohmenls  or  other  proceed* 
<*  ings  in  parliament,  nor  to  indi6lmenta 
*<  of  high  treafon,  nor  any  proceedings 
*(  thereupon  for  counterfeiting  his  ma- 
"  jefly's  coin,  great  feal,  privy  feal,  iiga 
**  manual,  or  privy  fignet. 

By  I  jiin.  cap.  9.'*  In  any  trial  for  trca* 
**  foo  or  felony  the  witneltes  for  the  prU 
*'  foner  (hall  be  upon  oath. 

By  7  Ann,  cap.  ai.  *'  After  the  deceafe 
**  of  the  prcfent  pretender  no  atuinder  of 
."  treafon  (hall  work  a'  di(herifon  of  the 
**  heir,  nor  affefl  any  other  right,  fave 
**  that  of  the  offender  for  his  natural  life 
**•  only,  and  every  perfon  indi£Ud  (or 
**  hign  treafon  or  mifprifion  of  treafon 
••  (hall  have  a  lift  of  the  witnelfes  to  be 
*'  produced  againft  him  on  his  trial,  and 
*•  of  the  jury,  mentioning  the  places  of 
««  their  abode,  &c,  given  to  him  together 
**  with  the  copy  of  the  indidmcnt  ten  daye 
<(  before  his  trial,  in  the  prefence  of  two 
•>  cicdible  wicntlTcs* 
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CHAP.    XXVI. 

V 

t 

Concermng  the  judgments  in  high  treafon  and  the  fartienlars  rela^ 

ting  thtrtumpf  and  to  attainders, 

THIS  Chapter  divides  itfelf  inca  thefe  particuIaTs :  I.  Touching 
the  perfon  againft  whom  the  judgment  is  to  be  given.  2.  By 
whom  it  b  to  be  given.  3.  What  the  form  of  the  judgment  is.  4f 
What  the  confequents  thereof  are. 

I.  Touching  the  pcjrfon,  againft  whom  a  judgment  in  treafon  is 
t0  be  given. 

In  antient  time,  if  a  man  had  been  (lain  io  open  war  agatnft 
like  king  either  in  rebellion,  or  adb^nring  to  the  king*$  enemies^  the 
king  did  de  fa^o  take  a  fcu-feiture,  fomedmes  by  prefencment  io 
Eyre^  fometimes  by  prefentment  in  the  kn^'s  bench,  and  fometimes 
fcy  in^ifition  by  the  efchetor:  for  this  fee  the  whole  pleading  in 
the  chancery,  Clauf.  29  £.  3.  M.  2.  V  4.  for  the  colacirs  oi  Rahert 
dt  Rofs  for  the  manor  of  ff^erk. 

But  in  all  other  cafes,  whether  of  felony  or  treafon,  if  the  party 
bad  died  before  attainder,  tho  be  were  killed  in  die  purfuit,  Clauf. 
26  £.  3.  tfu  29.  pro  Ricardo  fiio  Ada  Pefchall ;  and  i/.  16  £.  1. 
Rot.  27.  coram  rege.  Suffexy  fro  Stephano  Nortiup*  (a)  il/.  20  {^  2 1 
J?«  1.  Rot^  4.  in  dorf^  coram  regt  pro  Johanm  de  Bekingham  (h)^  or 

tho 

(a)  Tint  cafe  was   tKui :    TtnUhi  it  (I)  This  %»as  in  the  coont^  of  NoU'tng^ 

Tftrthwf'de  EJIdnt  k tiled  End^  de  Sbelf-  kam\  j4Un  d*  BHwgbAm  wm  tppcafdb^ 

hj'ign  in  the  reign  of  Hmrj  III.  for  which  Eve  the  wife  of  Peter  dt  JDynfngfn' de  merit 

murder  he  was  indifled  and  outlawed  upon  prtediBi  nfirifui  before  fpccial  co«imtffioQ» 

an  exigent  awarded  againft  him  by  the  juf-  crs  of  tyer  and  terwtitttr,  upon  which  the  fai4 

ticcs  itinenot  in  Sujfex  anno  S5  H.  3. where-  j^/an  was  brought  before  them,  and  pleaded 

Vpon  hit  lands  were  fciled,   afterwards,  Jic/erietimeffefhffieuatibifMamuifirteccIeJt* 

vias.  H,  1 6,   E.    I.  Strtbtfi.  brother  and  ailico  ifde  pnffe  nt  dehert  rcffCttdtre^  and 

beir  of  the  faid  If  ir£«r^iv0rr^v/*,  implead-  thereupon  the  faid  juAices  prdceeded  m 

ed  the  chief  lord  o\  the  fee  €oram  rere  for  4^cio  dt  imrte prgediBa  in^uifmnem  tafera^ 

liis  faid  brother's  lands,  and  alledgcd,  fiud  &  '*pf**^  Alanum  fer  inqutfitionem  illam  eu^ 

fr^fdiQus  ^xtzr^Mt  tb'ut  ante  iter  frdtdi&crum  fahdem  inde  invenerunt^  &  tsUm  iffumfri' 

jup'.e'arierum%  t^  quod  f  9ft  mdrtcm  Jtam  fop^  Jonm  regii  de  Nottingham  oee.'fiont  morth 

tutfuit  in  exifendtsi  upon  which  point  the  fr^tdiSjt  repent pretetptrunt  i  Alan  ^td  in 

^rties  joined  iffue,  and  io  the  following  prtfon,  and  after  his  death  tbelheriffaud 

Eafier'tcrm  anno  16  Edtv>  1  •  tfenernnt  jnra»  coroners  feifed  all  his  lands  and  tenemeott 

icrett   f«i  dieunt  Juptr  facramentnm  fnuMf  into  the  kmg's  hands,  at  Ji  idem,A\u»u  A 

fudd  prgediflns  Ricardus  Norihup'  de  Eft*  morte  pt ^tdlBa  eon^^us  fnijet  &  jfidiehOt 

dene  o6iit  apud  Rothcriield  in  tomitatu  prgt-^  pr'.pter  bee  fubilffet ;  but  upon  a  m99ftravit 

dlffo  ante  fr^diSnm  iter  pr^ed'i&ormn  jnfliti"  of  John,  fon  and  heir  of  the  faid  Aian,  th« 

•ariorvik  :  Et  ideo  eoi^fideratum  tji^  fuo^pret"  matter  came  to  be  heard  coram  re^e,  and[ 

diHui  StephanMs  recuperet  ftijinam  Jutu  dt  thereupon  in  Trinity Atxm  following,  ann^ 

frMdiSis  territ%  &^  a  I  Ed^  i.    "  Acs  ex  gratia  fua  coocedit^ 

CI  ^uod 
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tho  he  died  after  conviAion  and  before  judgment,  7  H.  4. 21.  a.  diere 
cnfued  neither  attainder  nor  forfeiture  of  lands. 

Btit  the  law  was  praAifed  antiently,  and  k  feems  continuing  to 
this  day,  if  a  traitor  or  a  felon  refcue  himfelf,  or  will  not  fubmit 
to  be  arrefted  ^nd  on  refiftance  is  (lain,  u|>on  prefenttnent  thereof 
he  (hall  foiieic  his  goods  and  chatties,  3  E.  3.  Cor^ne  290,  312.  Co^ 
F.  C.  p,  227.  for  if  a  perfon  be  arraigned  for  felony  or  treafon,  tho 
he  be  acquired,  yet  if  it  be  found  he  fled,  he  forfeits  his  goods,  and 
Ais  is  but  in  nature  of  a  ptcfenlent  of fugam  fecit. 

But  whether  that  prefenttnent  be  traverfeble,  viJe  Stamf.  P.  C. 
Lib.llLcap.Zl.  (c) 

Yet  the  former  prafli<:e  by  degrees  grew  out  of  ufe,  for  irt  8  E.  3. 
SO.  a.  die  judges  would  not  allow  an  averment,  that  a  party  died 
in  rebellion  or  adhering  to  the  king's  enemies,  without  a  record  of 
his  convi£lion,  for  it  is  poffible  he  might  be  there  againft  his  will. 
But  now  by  the  ftatute  of  25  JB.  ^.de  proditiofiibus^  which  requires 
an  attainder  by  convi<5lion  and  attainder  per  gents  de  lour  eonditiofi 
0iat  attainder  after  death  for  adhering  to  the  king's  enemies  is  oufted* 
And  becaufe  it  might  be  fatd,  that  an  inqueft  before  the  efcfaetor 
might  fatisfy  thofe  words,  the  ftattrte  of  34  E.  3.  cap.  1 2.  hath  -        - 
in  exprefs  terms  for  the  future  oufted  fuch  attainders  or  con-  '•*'^J 
yT6lions  after  the  parties  death,  at  leaft  in  other  cafes  than  of  forfeitures 
of  war,  and  except  forfntures  of  old  times  judged  after  the  parties  death 
by  prefentment  in  Eyre^  or  in  the  king's  bench,  as  of  felons  of  them* 
felves  ;  and  therefore  fack  Cade^  who  was  flain  in  open  rebellion, 
could  not  be  attaint  but  by  a£l  of  parliament,  and  fo  it  is  recited  in  the 
aft  of  his  attainder  29  H.  6.  cap.  1. 

Yet  after  die  ftatute  of  34  E.  3.  the  earl  of  Salt/bury  and  others, 
Mrho  confpired  •  againft  Henry  Vf.  and  levied  war  againft  him,  and 
in  their  fliglu  were  taken,  had  their  heads  ftricken  off  by  thofe  that 
apprehended  ihem,  without  any  judgment  given  againft  them,  and 
after  their  death  judgment  of  treafon  was  given  againft  them  by  the 
king  and  lords  in  parliament,  R$t.  Par,  2  H.  4  n.  30.  upon  which 
the  heir  of  the  carl  of  Sail/bury  brought  a  petition  of  error.  Rot. 
Par.  2  H.  5. part.  l.m.  13.  and  affigned  for  error  among  other 

«i  quad  praediaua  Jtbtmus  itliui  ^tam  di  **  praceptum  eft  vioeeomiti«  qaod  hibere 

•<  pckhgbam  habcat  feirmain  dc  tenemcntii  "  facial  przdido  JolMiui  fcifinain  dc  prae* 

**  in  mana  domini  regis  exiftcntibui,  falvo  «<  di^is  icbcmentia  in  forma  prjtdida  cum 

**  jure  fuo  &  haeredum  fuoiuni  it  &li«nll|^  *•  pcnincntiit,  &c» 
H  cum  iade  loqui  volucrint,  ke%    ti  ideo        (tj  fcl.  183.  ^« 

errors. 
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crron,  that  his  anccftor  was  dead  at  the  tune  of  the  judgment  given 
id  parliament,  but  yet  the  judgment  was  affirmed ;  yet  afterwards 
JB#^  Par,  9  ff.  5.  «.  19.  to  avoid  all  quellions  he  was  lefiored  by 
wEt  of  parliamentr 

*  Again,  no  man  coght  to  be  attainted  of  treafon  without  being 
called  to  make  hi&  defenfe  and  put  to  anfwer,  which  i»  called  or^ 
wMoik  or  ad  rathnem  fofitui, 

.  ClauJ*  \  £.  Z.farU  K  m.  21.  dorf,  Tho9nas  earl  oi  Lancafier  was 
condemned  to  death,  as  a  traitor  by  Edward  II.  at  Ponufra£l^  Henrf 
lio  brother  broiight  a  petition  of  error  in  the  parliament  of  1  £.  a» 
if>on  that  judgment,  die  record  was  removed  in  thefe  words. 

^  Placita  coronse  coram  domino  Edwardo  rege  filiq  domini  regis 
**  Edwardi  tenta  in  pisBfentla  ipdus  domini  regisapud  Pontem-fraAum 
^  die  luoae  proxime  ante  feftura  annunciationis  beatae  Maries  virgU 
^  nis  anno  regni  fui  quintodecimo. 

*^  Cum  Thomas  comes  Lancajiria  captus  pro  proditionibus,  hom^» 
*  cidiisy  incendiis,  depredationibos^  &  aliis  diverfis  feloniis  du&us  eflet 
^'  coram  ipfo  domino  rege,  prsefentibus  Edmundo  comite  Kant*„  Jo-^ 
^^  iamu  comite  Richemund*^  Adotnaro  dc  Valcnda  comite  Pembroch*^ 
-  -  •*  yohanne  de  Warenna  com'  Surr\  Edmundo  com*  Arunddr^ 
IJ^^J  ic  David  cooi*  jttial^  Roberta  comite  de  Atugos^  baronibus 
**  &  aliis  magnatibus  regni,  ^ominus  rex  recoidatur,  quod  idem 
^  Thihas  homo  ligeus  ipiius  domini  regis  venit  apud  Burton  fuper 
•*  Trcntam  finml  cum  Humfr*Q  de  Bohun  nuper  com*  Heref\  prodi- 
^  tore  regis  &  regni  invento  cum  vexillis  expllcatis  apud  Pdntem 
*^  Burgi  in  bello  contra  dominym  regem,  &  ibidem  interfedo,  &  R^^ 
^  giro  Damorj  proditore  adjudicato,  &  quibufdam  aliis  proditoribus 
^  2c  inimicis  regis  &  regni  cum  vexillis  explicatis,  &  ut  de  guerra 
^  boftiliter  refiftebat  &  impedivit  ipfum  dominum  regem  &  homines 
^  &  familiares  fuos  per  tres  dies  continuos,  quo  minus  pontem  di£t^ 
**  villse  de  Burton  tranfire  potuerunt,  &c. — Et  unde  dominus  rex,  ha- 
**  bito  refpe£tu  ad  tanta  didli  Tkoma  comitis  facinora,  &  iniquitates 
^  ejus,  &  gus  maximam  ingratitudinem,  nuUam  habuit  caufam  ad 
**  aliquam  gratiam  eidem  Tlioma  comiti  de  poenis  praB(.i<^is  fuper  ip^ 
**  fum  adjudicatis  pardonand*  in  praemiffis  facieod*»  quia  tamen  iden^ 
**  Thomas  comes  de  parentela  excellenti  &  nobiliffima  procreatus  eft, 
<•  dominus  rsx  ob  reverentiasn  di^  parentels  remittit  de  gratis  fua 
^'  fpeciali  pnedifto  Thorns  comit  exdcntionem  duarum  pcenarun^  ad 
**  ji^)Ucataru|Q|  ficut  pra^Aun^  eft|  (cilii^auod  id^m  Tmnas  comeij 
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**  non  trahatur,  neque  fufpendatur,  fed  quod  executio  tiatumincdo 
**  fiat  fuper  ipfum  TAoTnam  comitem^  quod  decapitetvr. 

'*  Thereupon  the  record  being  read  in  praefentia  domini  regis>  pro- 
*^  cerStm  &  magnatdm  regni  &  alionim  in  hoc  pariiamento,  he  afligr« 
^*  ed  thefe  errors :    1.  Quod  erratum  eft  in  hoCf  quod  cum  qutcun- 
^^  que  homo  ligeus  domini  regis  pro  feditionibus»  homicidiis,  robberiis, 
**  incendib  &  aliis  felbniis  tempore  pacis  captus,  <8c  in  quibunque 
^'  curia  regis  duAus  fuerit»  de  hujufmodi  feditionibus  &  aliis  felonxh 
**  (ibi  impofitis,  per  legem  &  confuetiidinem  regni  arrenari  debet,  2c 
^*  ad  refponfionem  poni,  &  inde  per  legem  &c.  convinciy  antequam 
**  fuerit  morti  adjudicatus ;   licet  praedidus   TiQmat.coiQts^  faocn^ 
**  ligeus  praedifti  domini  regis  patrisi  ice.  tempore  pacis  captuSi  & 
^'  coranl  ipfo  rege  duftus  fiiit,  didtus  domious  rex  pater,  &c.  record- 
**  abatur  ipfum  Thomtnn  efle  ctilpabilem  de  feditionibus  8c  felooiis  m 
^'  praediftis  recordo  &  procefTu  contcntis,  abfque  hoc,  quod  -     ,« 
**  ipfum  inde  arrenavit  feu  ad  refponfionem  pofutt,  proui  ^"^     ^ 
'*  moris  eft  fecundum  legem,  Sec.  &  fie  abfque  arrenamento  &  ref- 
^'  ponfione  idem  Thomas  erronice,  &  contra  legem  terra?  tempore  pacla 
*'  morti  extitit  adjudicatus,  unde  cum  notorium  fit  Sc  manifeftiimt 
^  quod  totum  tempus,  quo  impofitum  fiiit  eidem  comiti  praedidhi  mala 
'*  &  facinora  in  praedi^lis  recordo  8c  procelKi  coutenta  fecifle,  8c 
'*  etiam  tempus,  quo  captus  fiiit,  8c  quo  di£kus  dominus  rex  pacer 
*'  recordabatur  ipfum  efle  culpabilem,   8cc.  8c  quo  morti  extitit  adju* 
^'  dicatus,  fuit  tempus  pacis,  maxinie  cum  per  totum  tempus  praedic-* 
turn  cancellaria  8c  aliae  placeae  curls  domini  regis  apertae  fuerunt,  8c 
in  quibus  lex  cuicunque  fiebat,  prout  fieri  confuevit,  nee  idem  do- 
minus rex  unquam  in  tempore  illo  cum  vexillis  explicatis  equitabat, 
prsdiAus  dominus  rex  pater,  8cc.  in  hujufmodi  tempore  pacis  con- 
tra ipfum  comitem  fie  reccvdari  non  debuit,  nee  ipfimi  fine  arnena* 
^^  menco8c  refponfione  morti  adjudicafle.     DIcit  etiam,    2.  Quoder- 
'<  ratum  eft  in  hoc,  quod  cum  praedidlus  Thvmas  comes  fuiflet  onus 
parium  8c  magnatum  regni,    8c  in  Magna  Carta  de  libertatibus 
Anglla  contineatur,  quod  nullus  liber  Aomc*  capiatuf\  imprlfonetur^ 
"  aut  dijfdjietur  de  libero  tenemento  fuo^  vel  libtrtatibuSf  feu  liberis  con- 
fuetudinibus  fuisy  aut  utlagetur^  aut  exuUt^    fiec  aliquo  modo  dejiru- 
aturf  ncc  dominus  rex  fuper  eum  ibit^  nee  fu^er  eum  mittet^  niji  per 
*'  legale  judicium  pariivifuorum^  vel  per  legem  terra,  ^T2^\Q.\xs  Thomas 
comes  per  recordum  regis,  ut  praedidlum  efl ,  tempore  pacis  erro- 
nice morti  fuit  adjudicatus  abfque  arrenameato  feu  refponfione,  (bn 
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^  Jegali  lodicio  paducn  fuorunit  contm  legeai»  &c.  &  contra  teoareni 
'*  Magnae  Came  pracdidie :  aod  therefore,  as  brother  and  heir  of 
'**  ThamaSf  prays  that  the  judgment  be  annulled,  and  he  reftored  to 
-^  his  inheritanoe*  &  ^uia  infpedis  &  pknius  inteUedis  recordo  & 
^  procellu  pnedidiiisj  &c»  ob  erroi^  prxdidos  &  alios  in  eiidem  ro- 
««  cordo  &  procefiu  compertos  coniideratum  eft  per  xpfum  dgminnm 
^  rcgeniy  procerest  magnates  &  totam  cooimunitatem  regoi  in  eodem 
^  poiliamento,  quod  prsdiftum  judicitun  contra  pnediAum  Thomam 
|.  ^  '*  coroicem  redditum  tanquam  erroneum,  revocetur  &  adnul- 
LJt/ J  «  jgjyj,^  ^  qy^j  praediftus  Henricus^  ut  frater  &  haercs  cjuC- 

'*  dem  Thma  comitis.  ad  Iisereditatem  fuam  petenjjam  &  habend'  de* 
^^  bito  procefiu  iode  faciend\  prout  moris  eft,  admittatur,  &  habeat 
brevia  canccllai'iz»  &  quod  juftic\  in  quorum  placeis  didla  rccordum 
&  procellus  inrotulantur,  eadem  recorduoi  &  proceffiis  irritari  fi^ 
cjunt  &  adaiiUari,  &c.  P.  1 5  £.  2.  B.  R.  RqI.  69.  &  PafcA.  3» 
f .  3.  Rot.  49.  coram  Rege. 

This  notable  record,  evei'fe  before  the  ftatute  of  25  E.  3.  gives  us  an 
accotmt  of  thefe  things :  1.  That  in  time  of  peace  no  man  ought  to 
be  adjudged  to  death  for  treafon,  or  any  other  offenle  without  being 
arraigned  and  put  to  anfwer.  2.  That  regularly,  when  the  king's 
courts  are  q)en,  it  is  atimie  of  peace  in  judgment  of  law.  3.  lliat 
no  man  ought  to  be  fentenoed  to  death  by  the  record  of  the  king 
widiout  his  legal  trial  per  pares^  4/  That  in  this  particular  cafe  the 
commons,  as  well  as  the  king  and  lords,  gave  judgment  of  the 
reverfaL 

*  John  Matravers  was  attainted  of  treafon  in  the  parliatnent  of 
4  E*  3.  M.  3.  for  the  death  of  the  earl  of  Kent^  as  hath  been  before 
ihewn,  cap.  W.p.  82.  if  1  his abfence.  Rot,  Par.  21  £.  3.  n.  65.  dorf, 
the  fame  fohn  Matravers  fued  in  parliament  to  reverie  that  judgment, 
and  affigned  for  error,  ^;7  eji  adjudge  a  mort  in  un  parlement  tenus  a 
Weftminfter  en  V  ahfence  de  luu  nient  indite^  nient  arrayne^  ne  appella 
fefpons^  countre  le  ley  de  realm  ii  les  ufages  approves ;  he  did  not  pre- 
vail in  that  parliament  l>ut  Rot.  Par.  25  E.  3.  n,  ^4  isf  55.  he  bad  a 
refticution  by  the  king  'confirmed  in  parliament. 

Roger  Mortimer  earl  of  March  was  condemned  for  treafon  for  the 
death  of  king  Edward  If.  Rot.  Par.  4  E.^  3.  n.  I.  his  coufin  and  heir 
Roger  Mortimer,'  Rot*  Par.  28  E.  3.  n.  9  l^  10.  brought  a  petition 
of  error  upon  that  judt'pnent,  whereupon  the  record  of  his  attainder 
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TVls  removed  Into  parliamenti  and  Acre  entred  of  Mcof4i  and  errora 
affigned;  t^e  judgment  of  reverial  is  diereupcHi  given  in  that  forai. 

**  Les  qtieux  record  &  judgment  lues  &  examine  in  pldn  parleme  a 
**  le  dit  Roger  cofin  &  heyre  de  dit  counte  dit  &  allege,  qe  lea  record 
«<  &  judgioent  iufdit  font  erroynes  &  defe^ve  in  touts  points,  -  i-. 
^  ic  nofment  en  tant  come  le  dit  coQnte  eftoit  myfe  a  mort  8c  ^"^  ^ 
^*  djfberite  fans  nul  accofemeat  ic  Cms  eftre  naefae  en  jtidgmcnt,  o« 
**  en  refponsy  dont  il  prie,  qe  les  record  &  judgment  avant  dits  foient 
^  revers  &  adnuUs,  A  fur  ceo  ove  bone  deliberation  ed  avifc  cd  grand 
''  letfure  -  per  noftre  dit  feigneur  le  roy,  prelates,  prinoe,  2^  diica» 
^  conntes,  &  barons  avant  dit,  il  peirt  cleremcnt,  qe  mefines  les  judg* 
*'  mcnt  &  records  font  erroynes2^  defedives  en  touts  points,  par  quoi 
**  noftre  dit  feigneur  le  roy^&  les  dits  prelacesy  prince,  dues,  cotintes« 
**  &  barons  par  accord  des  cbtvalers  des  countes  &  des  commoos  repd- 
*.*  lent,  &  anyentiflent,  ic  pur  erroyn  fc  irrit  adjuggeat  les  records  Ic 
^*  judgment  fnfdits,"  and  reftore  Roger  die  petitioner  to  tbe  title  of 
aarl  of  March^  and  to  the  lands,  iic.  of  his  gniodfather. 

But  if  the  party  accused  declined  his  appearance,  it  is  true  tbeiH 
that  the  law  of  the  land  is,  that  he  ^ould  be  proceeded  againft  to  an 
outlawry,  and  may  thereby  be  attainted  by  proceis  of  outlawry  with* 
out  anfwer,  for  he  declines  it  by  his  own  default. 
.  And  fometimes  there  was  a  more  compendious  way,  namely,  the 
tfluing  of  a  proclamation-writ  to  appear  in  a  month,  two,  or  three 
in  the  court  of  king's-beiich,  or  that  in  default  thereof  the  party 
fliould  be  attainted  of  treafon  or  fuch  other  oflknfe,  wherewith  he  waa 
charged ;  and  this  was  frequently  done  by  a£l  of  parliament  in  par- 
ticulaj  cafes,  not  unlike  the  proceis  ena£led  in  c^fe  of  an  aflault  upoa 
a  member  of  parliament  by  the  ftatute  of  5  H.  4.  cap,  6.  and  \l  H*6. 
cap.  11.  . 

Sometimes  the  lords  houfe  did  make  fuch  a  diredion,  a^  in  the  cafe 
of  Taibot^  Kot.  Par,  n  iS.  2.  mentioned  before,  p.  265.  but  it  could 
not  be  effectual  to  attaint  the  party  upon  his  default  of  appearance 
upon  the  return  of  proclamation  without  adl  of  parliament,  or  pro* 
ccfs  of  outlawry.  , 

Again,  as  a  man  could  not  be  attainted  of  treafon  without  arraign* 
ment,  ifprefcnt,  or  proc6fs  of  outlawry,  ifabfent,  fo  neither  could 
he  be  arraigned  without  an  accufation ;  and  this  accufation  was  of 
tliree  kinds :  I.  If  he  were  taken  with  the  mainoutr.  2.  By  way  of 
appeal.     3.  By  way  of  indi(5lment. 

1.  In 
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1.  In  andent  tinie»  fometimes  as  well  in  cafe  of  treafon,  as  in  caftf 
of  felony  a  man,  that  was  taken  cum  manu  opere^  was  thereupon  ar« 
raignedy  an  inftance  we  have  thereof,  T.  lO  E.  2.  Rot.  132.  6udks 
cited  before^.  186. 

But  this  is  wholly  difufed  and  onfted  by  the  ftatutes  of  5  £.  3.  cap.  9d 
^nd  25  E.  3.  cap.  4.  by  which  ftatutes  none  (ball  be  put  to  anfwef 
widiout  iudiAment  or  prefentment  of  good  and  lawful  men  of  the 
neighbourhood. 

2.  By  appeal,  and  this  was  ufual  at  common  law,  as  appears  by 
Britton^  cap.  22.  but  this  kind  of  proceeding  by  appeal  in  the  king's 
ordinary  courts  in  cafes  of  treafon  hath  been  long  difufed,  and  it  feems 
is  wholly  taken  away  by  the  ftatutes  of  5  and  25  £.  3.  above-men* 
tioned. 

But  yet  notwidiftanding  thatcourfe  of  appeal  continued  ftill  in  par^ 
liament,  as  appears  by  feveral  inftances,  efpecially  in  the  great  ap- 
peal of  treafon  by  the  lords  appellants  in  11  and  21  R.%  (d)^  but  by 
the  ftatute  of  I  H.  4.  cap.  14.  all  appeals  in  parliament  are  wholly 
taken  away,  and  accordingly  upon  reference  to  the  judges  upon  the 
impeachment  made  in  the  lord's  houfe  by  the  earl  of  Briftol  againfl: 
the  earl  of  Clarendon  in  the  ^irefent  parliament,  it  was  refolved  and 
reported  by  all  the  judges,  (e) 

But  yet  that  ftatute  hath  not  taken  away  impeachments  by  the 
houfe  of  commons  in  cafes  of  treafon  or  other  mifdemeanors,  an<t 
therefore  tho'  fince  1  H.  4.  cap.  14.  all  appeals  of  treafon  by  parti* 
ticular  perfons  are  taken  away,  and  have  been  wholly  difufed,  yet 
impeachments  by  the  commons  have  been  ever  fince  very  frequently 
tifed,  becaufe  they  are  rather  in  the  nature  of  grand  indi£tments,  than 
appeals. 

3.  By  way  of  indlSment,  this  is  the  regular  and  legal  way  of  pro* 
ceeding  in  cafe  of  treafon. 

And  thus  £ir  for  the  perfons  againft  whom  judgment  of  treafon 
may  be  given,  and  the  manner  of  deducing  them  unto  judgment. 

II.  As  touching  the  perfons,  by  whom  judgment  of  treaibn  may 
be  given  ;  this  concerns  more  efpecially  the  jurifdi^onof  c6uns:  & 
word  touching  it. 

|-        -|       ]•  Juftices  of  peace  cannot  regularly  arraign,  try  or  giVfc 

•"^^^  •*  judgment  in  cafe  of  treafon,  unlefs  in  fuch  cafes,  as  arc  by 

fpecial  a&  of  parliament  committed  to  their  cognizance,  as  26  H.  S« 

(4 J  Ststi  Tr.  F9I.  I.  p,  4,  (e)  StM  Tr.  r$L  Ih  p.  55». 

Of. 
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€ap*  6.  5  Eli%.  cap.  1.  13  £//z.  cap.  2.  23  Eliz.  cap.  1.  and  fome 
others,  becaufe  their  commiflion  extends  not  to  it,  yet  they  may 
tftbe  examinations  touching  treafon  in  order  to  the  difcovery  thereof 
and  prefervation  of  the  peace. 

2.  Juftices  oivftr  and  terminer  may  give  judgn^ent  in  cafe  of  high 
treafon,  for  it  is  exprtrfly  within  their  commiiEon. 

3.  Jufiices  of  goal-delivery  may  give  judgment  in  cafe  of  treafon 
on  a32y  perfon  in  prifon  before  them,  and  that  is  proved  by  the  ftatute 
of  1  E.  €.  cap.  7.  and  by  the  conftant  pradUce. 

4.  Joftices  of  Nifiprius  may  give  judgment  in  cafe  of  treafon  by 
the  datute  of  14  H.  6.  cap.  1.  but  quare^  whether  it  be  barely  by 
force  of  that  commiflion,  or  whether  it  muft  be  by  virtue  of  fome 
other  coromiflion. 

5.  Juftice^  of  the  king's  bench  in  the  court  of  king's  bench  may 
give  judgment  in  cafe  of  treafon,  for  it  19  the  higheft  court  of  ordinary 
juftice,  efpecially  in  criminals. 

6.  If  a  peer  be  indi^d  and  plead  not  guilty  to  his  indidment,  and 
is  trie4  by  his  peers  and  found  guilty,  the  lord  fleward  commii&onated 
by  th^king  for  that  office  gives  the  judgment,  and  orders  execution* 

7.  if  a  peer  be  tried  in  parliament  by  the  lords,  they  ufually  ele£t  a 
perfon  to  be  lord  fleward  to  gather  up  their  votes  and  pronounce  the 
|udga>eiit,  but  for  the  mod  part  that  fteward  fo  ele6le(f,  tho  in  par- 
liament, is  commlffionated  by  the  king  under  his  great  feal ;  but  of 
this  more  hereafter. 

III.  I  come  to  the  form  of  the  judgment* 

The  judgments  in  cafe  of  treafon  are  of  two  kinds,  viz.  the  folemn 
and  fevere  judgment)  and  the  lefs. 

The  folcdnn  or  fevere  judgment  againft  a  man  convid  of  high  tfea- 
ibn  18 {et down,  Co.  P.  C.p.  210.  Stamf.  Lib.  III.  cop.  l9.{YJf  I  H. 
7.  24.  a  Stafird*8  cafe  i^  alibi,  "  Et  fupcr  hoc  vifis  &  per  curiam 
"  hiq  intelleSis  o^nnibus  &  fingulis  pramiffis  coniideratum  eft, 
««  1.  Quod  praediftus  5.  ufque  furcas  T.  trahaiur.  2.  Ibi-  r  -  j-i 
*•  dem  fufpendatur  per  coUum,  Sc  vivus  ad  terram  proftema-  ^^^  ^ 
"  tor.  3.  Interiora  fia  extra  ventrem  fuum  capiantur.  4.  Ipfoqne 
•*  vivente  (^^^  comburanmr,  &  5.  Caput  fuum  amputetur.  6.  Quod* 
"  que  corpus  fuum  in  quatuor  pa^s  dividamr.  7.  Et  quod  caput  & 
••  quarteria  ilia  ponantur^  ubi  dominus  rex  ea  affignare  voluerit. 

(g)  Thefe  words  ire  fo  niterial,  tb»t     Sbvw.  C0.  PcrA  127. 1  Salk.  63a. 
tL«  jvdgmeiit  wu  rmifed  fox  yfwtt  of  ^^ 
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.  The  king  may  and  ofcea  doth  difcharge  or  pardon  all  the  ponifii* 
tnent,  except  beheading,  and  in  as  much  as  that  is  part  of  this  judg** 
ment,  it  may  be  executed  by  the  king's  fpecial  command,  tho  the  ntt 
be  omitted. 

In  the  cafe  of  a  woman  her  judgment  Is  to  be  drawn  and  bumty  as 
well  in  high  treafon,  as  petit  treafon,  and  (ht  is  neidier  hanged  nor 
beheaded. 

Tlie  lefs  folemn  judgment  is  only  to  be  drawn  and  hanged^  and  this 
is  regularly  the  judgment  ill  cafe  of  counterfeiting  the  coin  of  this 
kingdom,  ibr  that  was  the  judgment  in  that  cafe  at  common  law, 
which  was  not  altered  by  the  ftature  of  25  E.  3.  vi%.  **  Super  quo 
*^  vifis,  &c.  conGderatum  eft,  quod  B.  ufque  furcas  de  71  trahatur, 
*'  &  ibidem  fufpendatur  per  collum,  quoufque  mortuus  fuerit. 

But  the  judgment  in  that  cafe  alfo  for  a  woman  is  to  be  drawn  and 
burnt,  25  £.  3.  85.  *. 

And  it  feems  the  fame  judgment  was  alfo  for  importing  counterfeit 
coin,  and  yet  that  was  not  treafon  at  common  law. 

And  the  fame  judgment  was  for  counterfeiting  the  great  or  privy* 
feal  at  common  law,  as  may  be  eafily  gathered  out  of  Braffon^  Litm 
III.  de  Corona,  cap,  3.  but  exprefsly  by  F/p/ij,  Lib.  heap,  22.  Crimen 
jalji  dicitur^  cum  quis  accufatus  fuerit  quod Jigillum  regis^  vel  appellatus^ 
quodjigillum  domini /ui  de  cujusfamilia  fuerit^  faifaverit^  ki  brevia 
inde  conjignaverit^  vel  cartam  aliqUam  vel  literam  ad  exk^redationem 
domini  vel  alterius  damnum  Jicjigillaverit^  li  quibus  caJibuSy  Ji  quii  inde 
conviflm  fuerit^  detraSlari  meruit  isf  fufpenS, 

And  accordingly  the  like  judgment  hath'  been  given,  as  in  cafe  of 
P  -|  petit  treafon,  for  counterfeiting  the  great  feal  after  the  ftatnle 
■•'^^  ^  of  25  E.  3.  as  appears  by  2  H.  4.  25.  and  the  record  is  ac* 
cordingly  (h)  \  and  tho  it  is  true  my  lord  Coke  faith,  it  is  a  miftake  €»• 
P.  C.  p.  15.  yet  I  rather  think  it  was  a  miftake  in  my  lord  Cpie^  and 
that  the  judgAient  may  be  given  either  way,  vix.  dijirahatwr  li  fuf^ 
pendatur^  or  dijirahatur^  fufpendatur  bf  decapitetun 

In  the  cafe  pj  16  yac.  for  counterfeiting  the  privy  iignet,  whidx 
was  made  treafon  by  the  ftatute  of  1  Mar.  cap.  6.  the  judgment  was 
the  great  and  folemn  judgment  of  drawing,  hanging  and  quartering. 
But  fuppofe  the  judgment  were  fo  in  cafe  of  counterfeiting  the  feal, 
great  or  privy,  yet  the  queftion  is  whether  the  fame  judgment  muft 
•be  iA  thofe  new  treafons  ena^ed  by  I   ti  2  P.  ii  M.  cap,  11,  for 

counterfeiting 
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.  counterfeiting  foreign  coin  made  current  by  proclamation,  and  alfo 
Vpon  die  ftatutes  of  5*  Eliz,  and  18.  Eiiz.  for  clipping  and  wafhing, 
whether  muft  they  have  the  folemn  judgment  to  be  hanged  and  quar- 
tered, or  only  the  judgment  of  petit  treafon  to  be  drawn  and  hanged. 
And  herein  by  Slam/.  Lib.  III.  cap.  19.  (k)^  and  Co,  P.  C.  p.  17; 
the  judgment  is  to  be  the  folemn  judgment^  and  not  the  judgment  to 
be  drawn  and  hanged,  becaufe  it  is  a  new  treafon  made  by  a£t  of  par* 
liamenty  and  therefore  muft  have  the  folemnity  of  the  great  jadgment 
in  cafe  of  high  treafon. 

.  And  furely  this  is  regularly  true,  and  therefore  in  the  cafe  of  popi/h 
priefts,  and  thofe  other  ads  of  treafon  newly  enaded  in  the  queen*8 
time,  the  judgment  is  to  be  drawn^  hanged  and  quartered ;  but  il 
feems  to  me,  that  the  law  is  otherwife  in  relation  to  thofe  new  trea* 
fons  enaded  in  the  time  of  queen  Mary  and  qucen  Elizabeth  relating 
to  coin,  and  that  in  all  thofe  cafes  the  judgment  at  leaft  may  be  only 
to  be  drawn  and  hanged;  and  my  reafons  are,  1.  Becaufe  they  are 
in  cognata  materia  /aljificationis  monetae  and  therefore  tho  they  are 
made  treafon,  yet  they  are  within  the  verge  of  the  crime  of  falfifica- 
lion  of  money,  and  are  to  be  under  the  fame  puni(limei>t.  2.  It 
were  .unreafonable  to  think,  that  the  parliament  (hould  make  the 
counterfeiting  of  foreign  coin  to  have  a  greater  kind  of  punifhment, 
than  the  counterfeiting  of  the  coin  of  this  kingdom,  or  tliat  ^  ^ 
clipping  Englijh  or  foreign  coin  {hould  have  a  greater  punifti-  l-*^^  ^J . 
ment|  than  counterfeiting  of  the  coin  of  this  kingdom.  3.  As  tne 
flatute  of  25  E:  3.  tho  it  declares  as  well  counterfeiting  of  money  as 
levying  of  war  to  be  high  treafon,  yet  leaves  them  under  the  feveral 
'degrees  of  punishments  prbportionable  to  their  nature,  and  what  they 
had  before,  fo  tho  thefe  (latutes  make  thofe  to  be  new  treafons,  that 
were  not  before,  yet  In  as  ixiuch  as  the  purii(hments  of  treafons  were 
not  equal,  but  that  concerning  coin  was  a  punifiimeht  of  a  lower 
allay,  therefore  the  fubjed  matter  of  thofe  ads  fliall  govern  the  de- 
gree of  their  punifhment  according  to  that  puni(hment  of  treafon, 
that  relates  to  coin.  4.  And  accordingly  in  the  book  of  T>  6  Elix* 
Dy^  230.  b.  it  is  agreed  by  the  juftices,  that  the  puni(hment/frd  ton^ 
Jura  moneta  is  only  to  be  drawn  and  hanged,  and  upon  a  Arid  fearch 
into  the  precedents  of  Newgate  from  5  EUz,  downwards,  tho  fomi 
judgments  for  clipping  be  the  folemn  judgments,  yet  the  mod  and 
bteft  are  only  to  be  drawn  and  hiLng<id,  and  accordingly  it  was  re- 

(k)  p.  i8f .  ^ 
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refolded  and  done  upon  great  deliberation  lately  in  the  king's  bench 
upon  the  convi^on  of  two  FrenckmeH  for  clipping  of  the  king's 
coin  (I). 

But  however  it  feems,  that  the  judgment  eidier  of  one  kind  or 
the  other  feems  not  to  be  erroneous,  for  hanging  and  drawing  i%, 
part  of  the  folenui  judgment,  and  tho  either  may  be  perchance  war- 
rantaUe  enough,  ^yet  certainly  the  judgment  of  petit  treafon  in  all 
treafoni  touching  coin  is  the  moft  warrantable  and  fiife. 

IV.  I  come  to  conGder  of  the  confequtata  of  a  judgment  in  treafon. 

If  the  judgment  be  given  by  him,  that  hath  authority,  and  it  be 
erroneous,  it  was  at  common  law  reverfible  by  writ  of  error ;  only 
the  ftatute  of  29  EH%*  cap.  2.  fecures  all  former  attainders,  where 
the  party  is  'executed,  from  reverfal  by  writ  of  error,  but  meddles 
not  with  other  attainders,  neither  doth  the  ftatute  of  33  J91  8.  cap. 
20.  take  away  writs  of  error  upon  attainder  of  treafon,  as  hath  been 
refolved  againft  the  opinion  of  Stamf.  P.  C.  LiL  III.  r^.  19.  frnj, 
Co.  P.  C.  p.  31. 

-       -      But  it  is  true,  that  the  ftatntes  of  26  H.  B.  of,  13.  and 
1354J  5  y  6JE.  $.  cap.  11.  takeaway  from  a  perfon  oudawed  m 
treafon  the  advantage  of  reverfal  of  an  outlawry,  ieeaufe  the  pony  out-^ 
lowed  ivas  9tit  of  the  realm^  but  extends  not  to  other  ofienles. 

The  confequents  of  a  judgment  in  treafon  are,  1.  Corruption  of 
blood  of  the  party  attaint.     2.  Lofs  of  dower  to  his  wife.  3  For^ 
feiture  to  the  king  of  all  his  lands,  goods  and  chatties.  4.  Execution^ 
whereof  in  the  next  chapter. 

S<e  4«  BUckf.  Com.  ch.  xsis.  ptge  375,  Ac.   ch.  s|.  pafe  314* 


CHAP.     XXVII. 

Touching  corruption  of  blood  and  reftitotions  thereof  ^  bfs  of  dower, 

forfeiture  of  goods^  and  execution. 

THE  Confequencc  of  the  judgment  in  high  treafon,  petit  trea. 
fon,  or  felony,  is  corruption  of  blood  of  the  party  attaint ; 
unlefs  it  be  in  fuch  fpecial  treafons  Cr  felonies  enabled  by  parlia- 

(/}  The  cafe  of  Bdino  and  Nvwsm,  Ktym.  fl34«  x  Vintrk  lii*  (^Jt*  18a.  h. 

xnent^ 
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menty  wherein  *  it  is  eipecially  provided^  that  the  attainder  thereof 
/hall  make  no  corruption  of  bloody  as  upon  the  ftatutes  of  5  and 
IS  Eltz.  in  treafon  for  clipping  and  wafhing  of  coin ;  and  upon  thc^ 
ftatutes  of  21  Jac.  cap.  96.  for  acknowledging  a  recognizance^  &r* 
in  another*s  name,  I  Jac.  cap,  1 1.  for  bigamy^  and  naany  others. 

If  a  man  be  attaint  of  piracy  before  commiffioners  of  oyer  and  /rr* 
miner  grounded  upon  the  ftatute  28  H.  8.  cap.  15.  by  indictment  and 
verdi A  of  tweWe  men  according  to  the  courfe  of  the  common  law*  be 
forfeits  his  lands  and  goods  by  the  ftatute  of  28  H.  8.  cap.  15.  but 
this  works  no  corruption  of  blood,  becaufe  it  is  an  offenfe,  whereof 
die  common  law  takes  no  notice,  and  tho  it  be  enaAed,  they  p  -• 
ftall  {uSkr  and  forfeit  as  in  cafe  of  felony,  yet  it  alters  not  ■-*'^^-* 
Che  ofienfe,  Co.  P.  C  cap.  ^9.p>  112.  vide  tamen  contra  Co.  Litt.  §. 
745.  p.  391, 

If  a  man  be  attainted  before  the  admiral  of  treafcMi  or  felony  com- 
mitted upon  the  fea,  or  before  the  conftahle  and  marflial  for  treafon 
or  murder  committed  beyond  the  fea,  according  to  the  courfe  of  the 
civil  law,  it  works  no  corruption  of  blood,  for  tho  thefe  offenfi» 
within  the  cognizance  of  th^  common  law  are  felonies  or  treafons, 
yet  the  manner  of  the  trial  being  according  to  the  courfe  of  the 
civil  law,  the  ju^;ment  thereppon,  tho  capital,  corrupts  not  the  bloo4« 

If  there  be  an  attainder  of  treafon  or  felony  done  upon  the  fea 
upon  diis  ftatute  of  28  H.  8.  by  jury,  according  to  the  courfe  of  the 
common  law,  it  feems  that  the  judgment  thereupon^  works  a  corrup* 
tipn  of  blood,  b^aufe  the  commiffion  itfelf  is  under  the  great  feal 
warranted  by  nSi  of  parliament,  and  dxe  trial  is  according  to  the  courfe 
of  the  common  law,  and  therefore  the  proceeding  and  judgment 
thereupon  is  of  the  fame  effect,  as  an  attainder  of  foreign  treafon  by 
commiffion  upon  the  ftatute  of  35  fl.  8.  cap.  2.  or  any  other  attain- 
der by  courfe  of  the  common  law,  and  wiUi  this  agrees  Co.  Litt.  §* 
745.^.  391.  nay,  I  think  farther,  that  if  the  indi£lment  of  piracy 
before  fuch  commiffioners  upon  the  ftatute  of  28  H.  8.  I^  formed  as 
an  indidment  of  robbery  at  common  law,  vi%^  vi  ii  arms  U  felonic^^ 
f^c.  diat  he  might  be  tliereupon  attainted,  and  the  blood  corrupted } 
for  whatever  any  fi^y  to  the  contrary,  it  is  out  of  queftioQ,  that  piracy 
upon  the  ftatute  is  robbery*  and  the  offenders  have  been  indi Aed,  con- 
vidled,  and  executed  for  it  in  the  king's  bencht  ^  fori^  robbery,  OA I 
Jiave  elfewhere  made  it  evident^ 

Bm^  indcedi  if  the  ipdiAment  before  thefe  convniffionen  run  only 

X  %  according 
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according  to  the  ftylc  of  the  civil  law,  viz.  piratic}  depradavit^  then 
the  attainder  thereupon  upon  the  ftatute  of  2S  /f.  8.  though  it  give* 
the  forfeiture  of  lands  and  goods,  corrupts  not  the  blood,  and  fo  are 
thofe  two  boo^s  of  the  fame  author,  Co.  P.  C  cap,  49.  and  Co,  Litt, 
§.  745.  to  be  reconciled,  which  without  this  diverfity  would  be  con- 
tradiftory  :  vide  H,  IZ  Car.  B.  R,  Hilliar  tf  Moore. 
-  ,-  By  the  fhitute  of  Wejlminjler  2.  de  donis  conditionaEius^  if 
■•*^^  -^  tenant  in  tail  be  attaint  of  felony  or  treafon^  there  is  no  cor- 
niption  of  blood  wrought  as  to  the  iflTue  in  tail,  becaufe  the  very- 
blood  as  well  as  the  land,  is  entailed,  and  yet  for  the  advantage  of  the 
iffue  there  is  a  corruption  of  blood,  as  if  the  tenant  in  tail  alien  with 
warranty  and  aflets,  and  then  is  attainted,  the  lien  of  the  warranty  is 
gone,  for  that  lien  was  not  entailed.  Litt.  §.  '?4'7.  but  if  the  warranty 
were  annexed  to  the  gift  in  tail,  the  attainder  of  the  donee  dodi  not 
deftroy  the  warranty  to  the  iffue,  for  the  warranty  is  entailed. 

The  ftatutes  of  26  and  33  H.  8.  fubjeft  eftates-tail  to  forfeiture  by 
attainder  of  treafon,  and  fo  the  law  IVands  at  this  day,  notwithftand- 
ing  the  ftatutC3  of  1  E.  6.  and  1  M(ar.  whereof  before. 

But  yet  thcfe  a£ks  are  not  abfolutely  a  repeal  of  the  ftatute  of 
donis  conditionalibus^  for  notwithftanding  the  forfeiture  of  the  lands 
entailed  by  the  attainder,  yet  the  blooil  is  not  corrupted  as  to  the  iffue 
in  tail. 

And  therefore  if  the  fon  of  the  donee  in  tail  be  attainted  of  ticafon 
in  the  life  of  the  father,  and  dies  having  iffue,  and  then  the  father  dies, 
thceftate  (hall  defcend  to  the  grandchild,  notwithftanding  the  father's 
attainder ;  but  otherwife  it  would  have  been  in  cafe  of  a  fee-fimple. 
3  C*0«  Rep.  Dowtie^s  cafe,  10.  b. 

In  ail  cafes  (but  only  in  cafes  of  entails  as  before)  attainder  of 
treafon  or  felony  corrupts  the  blood  upward  and  downward,  fo  that 
no  perfon  that  muft  make  his  derivation  of  defcent  to,  or  through  the  . 
parties  attaint,  can  inherit,  as  if  there  be  grandfather,  father,  and  fon| 
the  father  is  attainted,  and  dies  in  the  life  of  the  grandfather,  the  fon 
cannot  inherit  the  grandfather  (d). 

In  cafes  of  collateral  defcents  of  lands  in  fee  fimple,  if  there  be  fa- 
tier  and  two  fons,  and  the  eldeft  is  attainted  in  the  life  of  the  father, 
and  dies  without  iffue  in  the  life  of  the  father,  the  younger  fon  fliall 
inherit  the  fadier,  for  he  needs,  not  mention  bis  elder  brother  in  the 
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conveying  of  iiis  tide  ;  but  if  the  elder  fon  attaint  fnnrive  the  father 
but  a  day,  and  die  widiout  iflue,  the  fecond  fon  cannot  in-  -        - 
hciit,  but  the  land  (hall  efchctc  pro  defe£lu  haredis^  for  the  ""3  57  J 
corruption  of  blood  in  the  elder  fon  furviving  the  father  impedes  the 
dcfcent,     31  E.  1.  Barr^  315. 

But  otherwife  it  is  in  cafe  the  elded  fon  bad  been  an  alien  nee^  for 
dien  notwithftanding  fuch  fon  alien  were  living,  ifae  land  will  defcend 
from  the  father  to  the  youngeft  fon  born  a  denizen. 

If  a  man  hath  two  fons  and  then  is  attaint  of  treafon  or  felony,  the 
elder  fon  purch^feth  land  and  dies  without  iflue,  either  in  die  life** 
time  or  after  the  death  of  the  father,  the  attainder. of  the  father  is.  no 
impediment  of  the  defcent  from  the  brother  to  the  brother.  Sir  Philip 
Hobby* 5  cafe,  Co.  Liu,  8. 

And  the  fame  law  is  in  cafe  the  father  were  firft  attlint,  and  then 
had  ilTue  two  fons,  the  elder  purchafes  lands  in  fee  fimple  and  dies 
without  ifiiie,  the  younger  (hall  inherit,  for  though  both  derive  their 
blood  from  the  father,  yet  the  defcent  from  the  brother  to  the  brother 
is  immediate,  and  is  not  impeached  by  the  attainder  of  the  father, 
this  tho  made  a  doubt,  Co.  Litt.  p,  8.  yet  was  agreed  generally  by 
the  judges  in  the  exchequer-chamber  in  the  cafe  of  the  earl  of  Holder'^ 
nefi  fb). 

But  if  there  be  two  brothers,  the  elder  is  attaint  and  have  liTue,  and 
^ies  in  the  life  of  the  younger,  and  then  the  younger  die  without  iflue, 
the  lands  in  fee^fimplc  of  the  younger  (hall  not  defcend  to  the  nephew, 
for  the  attainder  of  his  father  is  an  impediment  to  the  derivation  of  his 
defcent. 

And  accoidingly  it  is,  if  the  fon  of  the  perfon  attaint  purchafes 
lands  and  dies  without  iffue,  it  fhalbnot  defcend  to  his  uncle,  for  the 
attainder  of  his  fether  corrupted  his  blood,  whereby  the  bridge  is 
broken  between  the  nephew  and  uncle,  and  the  one  cannot  inherit 
the  other,  but  the  land  (hall  efchete  pro  defUlu  hitredis  :  vide  «c» 
(ordant  ruled  in  Courtney*s  cafe  infra  Co,  P^  C.  p.  ^41, 

Thus  far  for  corruption  of  blood. 

Touching  reftitudons  in  Uood  ibey  are  of  two  kinds,  1^7  r^  .01 
pardon,  and  by  a£l  of  parliament.  L  J  >   J 

Th^  king's  pardon,  tho  it  doth  not  reflore  die  blood,  yet  as  to  ilTues 
born  after  it  hath  the  tSeSt  of  a  rei^tutioo. 

(kJ^P'  16  Catm  it  reported   by  the  name  of  Ct^ngtoptd  siu)  Psa^  %  Sid.  ig^j 
i  /V«*  413* 

X  4  A.  hath 
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jt,  huth  iflue  B-  a.  fon,  and  then  is  attaint  of  treafon  or  felony,  imd 
then  18  pardoned  and  purchafeth  land  in  fee  (imple,  and  then  hath  ifloe 
C  if  ^.  dies,  and  S.  furviye$,  and  after  dies  without  iffiie,  yet  the 
land  (hall  efchete  pro  dafeRu  hertdh^  for  the  pardon  reftores  not  the 
blood  between  A,  and  B.  that  was  bom  before ;  but  if  £•  had  died 
without  iflue  in  the  lilfe  of  A.  and  then  A.  had  died,  the  land  (honld 
defcend  to  C  becaofe  he  was  not  in  being  while  his  fiitber'$  attainder 
ftood  in  force,  but  vras  bom  after  the  putting  of  the  crime  and  pu-^ 
nifliment  by  die  pardon.  Co*  Lstt.  §.  747. 

But  reftitution  of  blood  in  its  true  nature  and  extent  can  only  be  by 
sd  of  Parliament. 

Keftitutions  by  parliament  are  of  two  kinds,  pnb  a  reftitution  only 
in  blood,  which  only  removes  the  corruption  thereof,  but  reftores  not 
to  the  party  attaint  or  his  heirs  the  manors  or  honours  loft  by  the  at- 
tainder, unlefs  it  fpecially  extend  to  it ;  the  other  is  a  general  refti- 
tution not  only  in  blood,  but  to  the  lands,  (sfc.  of  the  party  attaint. 

A  reftitution  in  blood  may  be  fpepial  and  qualified,  but  generally  a 
reftitution  in  blood  is  conftrued  liberally  and  extenfively- 

A.  hath  iflue  £.  a  fon,  and  is  attaint  of  treafon  and  dies,  B.  pur-*' 
chafeth  land  in  fee  fimple,  B*  by  parliament  is  reftored  only  ii| 
blood,  and  enabled  as  well  as  heir  to  A.  as  to  all  other  coils^teral  and| 
lineal  anceftors,  provided  it  (hall  not  reftore  B.  to  any  of  the  lands  of 
A.  forfeited  by  the  attainder,  B,  dies  without  iflue  ;  it  was  ruled,  that 
the  lands  of  B,  (hall  defcend  to  the  fifters  of  A.  as  aunts  and  collate- 
rat  heirs  of  ^.  1.  Becaufe  the  corruption  of  blood  by  the  attaindei* 
is  removed  by  the  reftitution.  2.  Altho  the  words  of  the  aft  of  refti- 
tution be  to  reftore  B.  only  as  heir  to  A.  isfc.  yet  this  doth  not  only 
remove  the  corruption  of  blood,  aild  reftore  him  and  hb  lineal  lieirs  in 

Tot  1  ^^^^^*  ^^^  ^^^^  ^^'  collateral  heirs,  and  removes  that  impedi- 
^^^^•^  ment,  which  would  have  hindred  the  defcent  to  them.     Co. 
P.  C,  cap,  106.     Courtnefs  cafe. 

It  appears  Rot.  Pari.  25  £.  3.  ».  54,  55.  that  John  Matravers^ 
that  was  attainted  of  treafon  in  4  £.  3.  obtasnd  lertcFS'  patent  from  the 
king  of  r^Utution  in  blood,  bur  it  was  not  eflPeftual,  and  therefore 
there  is'enafted  a  general  reftitution  as  well  in  blood,  as  to  his  land  by  a 
charter  enaAed  and  confirmed  in  parliament,  namely  by  the  king  with 
the  confcnt  of  the  lords  a.t  ^e  petition  of  the  commons^ 

II.  As  to  the  fecond  matteri  namely  the  forfeiture  of  the  wife's 
dower. 

At 
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At  common  law  due  hufbtod  being  attainted  of  trearon  or  fidony 
the  wife  (hoold  lofe  her  dower»  tiio  it  were  dower  affigoed  ad  ofiitai 
uchfia  oxtx  affenfu  patris^  Co.  JaU.  §•  41.  ^.  37.  ibuiem  §.  747.  but 
not  upon  attainder  of  intfpri£oii  of  treafon ;  but  by  the  ftatute  of  1 
£•  6.  cap.  12.  and  5  £t  6.  c^.  1 1.  tbo  her  bufband  be  attaint  of 
Cslony  or  murder,  Ihe  ibaU  not  lofe  her  dower» 

But  by  attainder  of  ber  hulband  of  high  treafon  or  petit  tieafon  the 
wife  fliall  lofe  her  dower  at  this  day^  unlefs  in  cafe  of  attainders  of  fuch 
treafons,  where  by  fpecial  provifion  of  parliament  the  wife's  dower 
)6  faved,  as  upon  the  ftatutes  of  5  and  18  Eliz.  touching  coin. 

But  if  the  hu(band  feifed  in  right  of  the  wife  bath  iflbe  by  her,  and 
then  the  wife  commits  treafon,  vul  is  attainted  and  dies,  it  ieems  the 
hulbaud  (Iiall  be  tenant  by  the  courtcfy,  otherwife  it  were,  if  the  txt9^ 
fon  were  committed  before  iffiie  bad :  vide  Co.  Litt.  §.  35. 

III.  As  to  the  third  thing,  namely  the  forfeitures,  that  happen  by 
attainder,  they  are  of  thefe  kinds,  of  lands,  or  of  goods  and  chattels, 
or  of  dignities  and  honours. 

1.  As  to  the  forfeiture  of  lands,  generally  the  lands  of  all  perfons 
attainted  of  treafon  belong  to  the  king,  but  by  fpecial  prWilege  they 
may  belong  to  a  fubjeA,  as  in  cafe  of  the  bi(hop  of  Durham^  i^c.  de 
fuofupra  p.  254.  (sff. 

If  at  common  law  tenant  in  tail  were  attainted  of  treafon,  or  at  diis 
day  be  attainted  of  felony,  tho  the  inheritance  neither  efchete  nor  be 
forfeited,  yet  the  king  hath  (upon  office  found)  the  freehold  p  ^  ^ 
during  the  life  of  the  tenant  in  tail,  and  not  barely  a  pernancy  ^^  -' 
of  profits :  adjudged  71  29  £//2.  Clencht^  rep.  VtnabWt  cafe,  and  3 
Lion,  n.  236,  (t)  Co^  Litt*  §•  747*  and  the  feme  law  it  is  for  tenant 
of  life  attaint. 

But  an  attainder  of  treafon  or  felony  of  a  copyholder  gives  die  king 
no  forfeiture,  but  regularly  it  belongs  to  the  lord,  unlefe  fpecial  cuftom 
be  to  the  contrary. 

By  the  cuAom  of  Kentt  if  the  anceftors  be  attaint  of  felony  and 
executed,  yet  his  lands  (hall  not  efchete  but  defcend  to  the  heir ;  but 
if  he  be  attaint  by  outlawiy,  or  abjure,  they  are  not  priyiledged  by  the 
cuftom  from  efchete. 

But  if  he  be  any  way  attaint  of  treafon,  yet  the  forfeiture  thereof 
belongs  to  the  kii^  notwithftanding  that  cuflom.  8  £•  2.  Prrfcrip* 
tion  50.  Lambar4\  P/rMl^fr/s^i^  Kanti^^  p.  &51. 
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If  the  tenant  hold  lands  of  a  common  perfon,  and  commit  treafof^* 
and  be  attaint,  yet  the  forfeiture  belongs  to  the  kmg  of  common  right, 
as  a  royal  efdiete ;  but  if  fnch  perfon  commit  felony  or  petit  treafon 
and  be  attaint,  the  lands  efchete  to  the  lord,  of  whom  they  were  im* 
mediately  held,  only  the  king  (hall  have  die  year,  day,  and  wafte  of 
the  tenement  fo  efcheted  for  felony  or  petit  treafon.  Stamf.  Praro-' 
gativa  Regis f  cstp.  16.  fdj> 

The  commencement  of  this  year  and  day  is  neither  from  the  attain* 
der  nor  from  the  death  of  the  party  attaint,  but  from  the  time  of  the 
inqnifition  found,  tho  the  fame  be  not  found  for  many  years  after  die 
death  of  the  perfon  attaint  49  £.  3.  11. 

If  tenant  in  tail  or  for  life.  Or  the  hufband  fcifed  in  right  of  his 
wife  be  attaint  of  felony,  the  king  (hall  have  the  year,  day  and  wafte 
againft  the  wife,  the  iflue  in  tail,  and  him  in  reverfion.  Starnf.  P.  C. 
Lik  III.  f^j^.  30.  fej,  3  E.  3.  Core.  327,  but  of  this  more  hereafter. 

The  relation  of  the  forfeiture  or  efchete  of  lands  for  treafon  or 
felony  to  avoid  all  mefne  incumbrances  is  to  the  time  of  the  offenfe 
committed. 

jf.  and  B.  joint  tenants  in  fee,  \if.  is  attaint  of  treafon  or  felony 
-.  ■      _  and  dies,  the  land  furvives  to  B.  but  yet  fubjc6k  to  the  title  of 
1-^    ^  J  the  forfeiture.     H.  10  Car.  Rgi.  342.  B.  X.  Harrifon  and 
Walden. 

If  a  man  feifed  in  fee  alien,  and  then  be  attaint  of  treafon  or  felony 
by  confeffion  or  abjuration  upon  an  indi<^mcnt  fiippofing  the  felony 
committed  before  the  alienation,  the  alienee  may  not  only  falfify  the 
attainder  in  the  point  of  the  time  of  the  felony  fuppofed,  but  alfo  in 
die  very  point  of  the  felony  or  treafon  itfdf,  and  is  not  concluded  by 
the  confeffion  of  the  alienor,  tho  the  alienor  himfelf  be  ^onc]ud^« 
49  if.  3.  11.  7  E.  4.  1.  Co.  P.  C.  cap.  104.  p.  231. 
'  But  if  he  be  attaint  of  felony  or  treafon  by  verdi£k  upon  an  indid-» 
ment,  fuppofmg  the  offenfe  before  the  alienation,  tho  the  alienee  can-<t 
not  fallify  the  attainder  by  fuppofing  there  was  no  felony  committed, 
yet  he  may  falfify  it  as  to  the  point  of  rime,  vl%.  he  may  allege  con- 
trary to  the  indidlment,  that  die  felony  or  treafon  was  committed 
after  the  alienation,  and  not  before,  Co.  P.  C.  ubi  fufra  32  £//2r. 
Sv^r's  cafe. 

'    If  a  man  be  indided  of  a  felony  or  treafon  fuppofed  the  )  ft  oi  April 
24  Car.  and  in  truth  it  was  committed  1  Jwm  24  Car.  yet  he  (halt 

(ij  See  Mag.  Chart,  tap.  sm.   2-C0.  la/f.  36.'  (ej  190  k. 
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be  conviftcd  notwithftanding  that  variance,  for  the  day  is.not  mate* 
rial ;  yet  in  fuch  cafe  for  the  avoiding  of  the  danger  and  trouble,  that 
may  enfuc  by  the  relation  of  fuch  attainder  to  the  day  mentioned  in 
the  indi<flment,  it  is  fit  for  the  jury  to  find  the  true  day :  v/rf/  Syer^^ 
cafe,  vHfupra, 

If  a  man  be  outlawed  upon  an  indi(Sment  of  felony  or  treafon,  aad 
pending  the  procefs  he  alien  the  land,  yet  the  king  or  lord  fliail  have 
the  land)  which  he  held  at  the  time  of  the  felony  committed,  for  the 
indi£lment  contains  the  year  and  day^  when  it  was  done,  unto  which 
the  attainder  by  outlawry  relates. 

Bat  if  a  man  fue  an  appeal  by  writ  of  felony  or  murder,  and  pend- 
ing it  the  party  aliens,  and  then  is  outlawed  before  appearance*  the 
lords  efchete  is  loft,  becaufe  it  relate^i  only  ta  the  time  of  the  outlawry 
pronounced,  in  as  itiuch  as  the  writ  of  appeal  is  general,  and  oontaint 
no  certain  time  of  the  offenfe  committed,  cited  to  be  adjudged  5  £  •• 
C*a.  £///.  f.  4./»7.  13.  fl. 

But  it  feems,  that  if  the  defendant  had  appeared  and  the  ^  ^  ^ 
plaintifiT  had  declared  upon  his  writ,  and  the  defendant  had  ^^  ** 
been  convifl  and  attaint  by  verdi£l  or  confeffion,  or  if  the  appeal  had 
been  by  bill,  and  thereupon  the  party  had  been  outlawed,  tho  before 
appearance,  the  efchete  had  related  to  the  time  of  the  hdi  conunitted 
to  avoid  mefne  incumbrances,  for  in  the  declaration  in  the  qne  cafe, 
and  in  the  bill  in  the  other  cafe,  the  year  and  day  of  ^le  felony  is 
fet  forth. 

Touching  forfeiture  of  goods. 

The  goods  of  a  perfon  convifl  of  felony  or  treafon,  or  put  in  exi- 
gent for  the  fame,  or  that  fled  for  thefe  offenfes,  or  that  ftands  mute, 
are  forfeit  to  the  king. 

But  the  relation  of  thefe  forfeitures  refer  not  to  the  time  of  the  of- 
fenfe  committed  nor  to  the  time  of  the  flight,  but  only  to  the  convic- 
tion or  to  the  time  prefented,  or  to  the  time  of  the  exigent  awarded. 

And  therefore  an  ali^ination  n:)ade  by  the  felon  or  traitor,  or  perfon 
flying  ionafide  and  without  fraud,  mefne  between  the  oflenfe  or  the 
flight,  and  the  convifiion  or  prefentment  of  the  flight  is  good,  and 
binds  the  king,  but  if  fraudulent,  then  it  is  avoidable  by  the  ffaitute  of 
13  Eliz.  cap,  5.    3  £.  3.   Coron.  296.  ibidem  344. 

If  a  man  commits  a  felony  and  be  purfued,  and  in  the  4%^^  b^ 
killed,  whereby  he  can  neither  be  indi^d  nor  convifi,  yet  if  this 
{natter  be  found  by  inquifi^on  befoif  the  juftices  in  9r#  fr  of  oyer 

and 
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and  terminer^  he  ihall  forfeit  the  goods  he  had  at  the  time  of  the  flight, 
and  not  tbofe  onlyy  which  were  his  at  the  time  of  die  inquificioa 
fbimd,  for  there  it  muft  relate  to  the  flight,  becaofe  the  party  is  dead^ 
and  can  be  no  farther  proceeded  againft,  3  E.  3.  OrM.  290.  312. 

If  a  party  be  acquitted  of  treafon  or  felony,  die  jury  that  acquka 
him  ought  to  enquire  of  his  flight  for  it,  and  if  they  find  he  fled,  what 
goods  he  had,  for  his  goods  and  chattels  are  diereby  forfeited ;  but 
this  is  but  an  inqueft  of  office,  and.  therefore  is  traver(able  by  the 
faity :  vide  St  am/.  P.  C.  Lik  III.  cap.  21.  {/J. 
f.  ^  .  But  upon  ah  inquifition  before  the  coroner  of  the  death 
iJ  ^  J  of  a  man  fuper  vlfum  cprporisf  tho  the  party  accufed  be  ac- 
quitted, yel  if  it  b^ipiefeiMd,  diat  he  fled  for  it,  it  is  doubted  whe- 
ther that  iaquifiriott  as  to  the  flight  be  traveriable :  vidi  Stamf.  P.  C. 
JUt^lil^  cap-  21, 

c  But  to  all  hands  it  is  agreed,  that  if  die  coroner  upon  the  inqueft 
fuper  </lfum  corporis  prefents  one  as  guilty,  and  that  he  fled  for  it,  and 
the  party  is  arraigned  and  found  not  guilty,  and  aKb  that  he  did  not 
fly,  yet  diat  dodi  not  avoid  the  firft  inquifition  as  to  the  flif^t,  but  the 
teft  ihall  be  taken  for  the  king,  diough  both  are  in  die  nature  of  in- 
quefts  of  ofice.  22  jtff.  96.  FwfeUwres  27.  3  £•  4.  Forfeitures  35. 
H.\3H.  4.  F^rfehmrts  32.  7  Eliz.  Dy.  238.  *. 

A  fugam  feat  by  the  principal  or  acceflary  before^  in  murder,  if 
the  fad  be  prefented  before  the  coroner,  entitles  the  king  to  the  goods 
of  the  oflFender,  for  diefe  are  within  the  cognizance  of  the  coroner, 
but  the  coroner  hath  no  power  to  enquire  of  acceflaries  after^  nor 
confequemly  of  their  flight,  and  therefoie  a  prfefentment  before  the 
coroner  of  the  flight  of  an  acoeflSiry  aft^r  gives  die  king  no  title  to 
the  goods.     4  H.  7.  18. 

The  ufiige  was  always  upon  a  prefentmenf  of  homicide  before  die 
coroner,  or  of  flight  for  the  (ame,  or  upon  a  convi<%on  of  felony,  by 
the  petit  jury,  or  the  finding  of  a  flight  for  the  fame,  to  charge  the 
inqueft  or  jury  to  enquire,  what  goods  and  chattels  he  had],  and 
w^here  they  are,  and  thereupon  to  chai^  die  Villata  where  fuch  goods 
are  withtha  goods  to  be  anfweraUe  to  the  king :  vide  3  E.  3*  Cor  one 
296.  (^  alibis  vide  ftatute  31  £.3.  cap.^. 

But  tho  the  goods  of  an  offender  be  not  forfeited  till  the  conviflion 
or  flight  found  by  inqueft,  yet  whether  they  may  be  feif<^  upon  th& 
^ffenfe  committed,  hath  been  controverted. 

1-  It 
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I.  It  fcems  clear^  that  at  common  law  if  a  man  had  committed 
felony  or  treafon,  or  tfao  poffibly  he  had  committed  none,  yet  if  he 
had  been  indi^d  or  appealed  by  an  approver,  the  fheriflp,  coroner, 
or  other  officer  could  not  khc  and  carry  away  die  goods  of  the  of- 
fender or  party  accufed* 

8.  Again,  he  could  not  in  that  cafe  have  removed  the  -  ^  ^ 
goods  out  of  the  cuftody  of  the  offender  or  party  accufed,  '■^   ^J 
and  deliver  them  over  to  the  conftables  or  to  the  Vtllata  to  anfwer  for 
dem.     iSjFr.  4.  IS. 

3.  But  if  the  party  were  indi^led  or  appealed  by  an  approver,  the 
ftktnSf  or  other  officer  might  make  a  fimple  leifure  of  them  only  to 
inventory  and  appraife  them,  and  leave  them  in  die  cuftody  of  the  fer« 
vants  or  bailiff  of  the  party  tndided,  in  cafe  he  would  give  fecurity 
againft  their  being  imbezzled,  or  in  default  thereof  he  might  deliver 
them  to  the  conftable  or  Fillata  to  be  anfwerabie  for  them,  but  yet 
fo  that  the  party  accufed  and  his  fiimily  have  fufficient  out  of  them 
for  their  liveli|iood  and  maintenance  (,g)^  viz.  Sahis  capto  (^  familist 
Jiue  neceffariis  eftpveriis  Jiiis^  tiji  captus  eonviffus  fuerit  de  felonla  uttde 

nttahts  e/i^  refiduwn  hanorum  ultra  eftoverium  illud  regi  remantat* 
JSra^.  Lib.  III.  123.  Fleta^  Lib.  I.  cap.  26.  43  £^  3.  24.  44^.  14. 
Stamf.  P.  C.  Lib.  III.  cap.  32.  Co.  P.  C.  228,  229. 

4.  And  pof&bly  the  fame  law  was,  tho  be  were  not  indidled  or  ap* 
pealed,  but  defaffo  had  committed  a  felony,  but  with  this  difference,  if 
he  had  been  indi6led  or  appealed  by  an  approver,  this  kind  of  feizure 
might  have  been  made,  whether  he  committed  the  felony  or  not ;  for 
in  the  books  of  43  £.  3.  and  44  Jffl  there  is  no  averment,  that  the 
felony  was  committed,  but  only  that  he  was  thus  accufed  qI  record^ 
and  fo  is  the  book  of  13  jFf.  4.  13. 

But  in  cafe  there  were  no  indidtment,  dien  it  is  at  the  peril  of  him 
that  feifetb,  if  he  committed  not  the  felony,  and  therefore  it  is  ifluable. 

Now  touching  alterations  by  the  ftatutes  after  made. 

It  feems,  that  by  the  ftatiite  of  5  £.  3.  cap.  9.  and  the  enfuing  fta- 
4utes,  whereby  it  is  ena£led,  that  no  man's  goods  (hall  be  feized  into 
the  kings's  hands  without  indi6hnent  or  due  procefs  of  law,  that  it 
^as  held,  diat  this  kind  of  feizurc  of  the  goods  of  a  perfon  accufed  of 
felony,  tho  it  be  only  in  cujlodiam  li  caufa  ret  ftrvandat^  hath  been 
l^eld  unlawful,  if  the  perfon  were  not  firft  indited,  or  at  leaft  appeald 

ff)  See  iun  Tr.  rd.  IV.  p.  615.  Sir  W.  ?atkbf%  cilie. 
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by  an  approver;  and  fo  the  books  feem  to  import  of  43  E.  3.  24.  anJ 
13  H.  4.  13.  and  exprefly  my  lord  Ccke^  P.  C.  cap.  103.  p-  22S* 

By  the  ftatute  of  25  £•  3.  cap.  14.  ^here  a  party  is  indicted  of 
felony,  the  procefs  dire&d  by  that  ftatute  is  firft  a  capias^  and  if  he  \ 

be  not  found  a  fecond  capias  together  with  a  precept  to  feize  his  goods, 
and  if  he  be,  not  found  then,  an  exigent  and  the  goods  to  be  forfeit. 

And  this  is  more  than  a  fimple  feizure,  fuch  as  was  before  at  con>« 
mon  law,  for  if  the  party  came  not  10;  hif  goods  are  forfeit  upon  dio 
award  of  the  exigent ;  and  if  he  came  in,  tho  his  goods  be  faved,  yet 
there  is  no  diredion  for  delivering  hb  goods  upon  fecurity ;  but  it 
fbenis  the  (herifFis  to  take  them  into  his  cuftody,  and  yet  out  of  them 
muft  allow  fufficient  for  the  fuftenance  of  the  prifoner  and  his  family. 

Quare^  Whether  in  the  cafe  of  fuch  a  feizuie,  a  fale  for  a  vaiuablo 
confideration  before  convidlon  and  after  feizure  do  not  bind  4ie  king, 
as  it  feems  it  doth  in  a  cafe  of  feizure  and  delivery  to  the  Villata  : 
vide  8  Co.  Rep.  171.  Fleetwood^  cafe. 

This  ftatute  extends  as  well  to  treafon  as  to  felony,  and  yet  it  men* 
tions  only  felony,  and  therefore  at  this  day  the  exigent  goes  out  upon 
the  fecond  Capias  returned  non  inventusy  as  well  in  treafon,  as  felony. 

By  the  ftatute' of  1  R.  3.  cap.  3.  it  is  ena£ted,  '^  That  neither  Iho- 
^  riff,  l^c.  nor  other  perfon  take  or  feize  the  goods  of  any  perfon 
**  arrefted  or  imprifoned  before  he  be  convi£b  of  the  felony  according 
^'  to  the  law  of  Englandy  or  before  the  goods  be  otherwife  lawfully 
*^  forfeited,  upon  pain  of  forfeiting  the  double  value  of  the  goods  fo 
"  taken." 

Mr.  Stamford  thinks  this  is  but  an  affirmance  of  the  common  law* 
only  that  it  gives  a  penalty,  but  it  feems  to  be  fomewhat  more  than 
fo,  for  this  prohibits  the  feizure  of  the  goods  of  a  paity  imprifoned^ 
tho  he  were  alfo  indided,  but  not  yet  conviAed,  where  unqueftion-' 
ahly  the  common  law  allowed  fuch  a  feizure,  as  is  before  declared, 
if  the  party  or  his  friends  did  not  fecure  the  forth-coming  of  the  goods, 
where  the  party  was  indited. 

But  upon  this  ftatute  thefe  things  are  confiderahle. 
r  A^l  ^'  whether  it  extends  to  treafon  ;  it  feems  it  doth,  foe  at 
'"^  ^  all  treafon  is  felony  and  more,  fo  in  a  ftatute  of  this  nature 
for  advancing  of  juftice  it  feems  comprifed  in  it,  for  it  is  within  die 
reafon  of  the  law,  and  vide  Co.  P.  C.  p.  228.  tho  I  know  it  waa 
odierwife  held,  or  at  leaft  doubted  in  the  cafe  of  Sir  Henry  Fanef 
whofe  rents  were  ftopt  in  the  tenants  hands,  and  no  precept  was 

granted 
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granted  for  their  delivery,  tho  before  convldlion,  yea  and  before  the 
indiif^ment,  tho  after  iinprifonment  1661. 

2.  Whether  it  extends  to  a  party,  that  is  at  krge  and  out  of  pnfon» 
whether  indidled  or  not  indi£ted,  and  as  to  that,  1.  It  feems  clearly, 
that  it  doth  not  repeal  the  ftalute  of  25  E.  3.  cap,  1 4.  touching  the 
iecond  Capias  with  a  feizure  of  goods.  But  2.  As  to  other  perfons, 
that  are  at  large  and  not  indi£led,  nor  procefs,  as  before,  made  upoa 
their  indidtmcnt,  it  feems  to  me,  that  if  they  fly  not,  there  can  be  no 
feizure  at  all  made,  whether  they  are  indided  or  not,  for  the  (btute 
did  not  intend  a  greater  privilege  to  a  party  imprifoned  for  an  ofienfe 
of  this  nature,  then  he  that  is  at  large.  3.  That  if  he  be  at  large  and . 
fly  for  it,  yet  his  goods  cannot  be  feized  and  removed,  whether  he  be 
indiAed  or  not  indifted.  4.  That  if  he  be  indited  and  at  large,  yet 
the  goods  cannot  be  removed,  but  only  viewed,  appraifed,  and  in* 
ventoried  in  the  houfe  or  placet  where  they  lie.  5.  That  altho  the 
goods  may  not  be  renoved,  becaufe  the  ftatute  now  hath  taken  away 
that  removal,  that  was  in  fome  cafes  at  common  law,  yet  neither  in 
cafe  of  treafon  nor  in  cafe  of  felony,  where  the  party  is  at  large,  is 
it  within  the  penalty  of  die  ftatute  as  to  the  point  of  forfeiture  of  the 
double  value,  for  as  to  that  the  ftatute  is  penal,  but  it  is  within  the 
dire£tive  and  prohibitory  part  of  the  ftatute,  which  by  an  equal  con- 
ilrudtion  and  interpretation  prohibits  the  thing  to  be  praAifed,  and 
hath  altered  the  law  as  to  the  removing  of  the  goods  of  the  party  be- 
fore convi^ion. 

And  yet  I  know  not  how  It  comes  to  pafs,  the  ufe  of  feizing  of 
the  goods  of  pcrfons  accufed  of  felony,  tho  imprifoned  or  not  impri* 
foned,  hath  fo  far  obtained  notwithftanding  this  ftatute,  that  it  pafleth 
for  law  and  common  praflice  as  well  by  conftables,  ftierifFs  p  ^  ^ 
and  other  the  king's  officers,  as  by  lords  of  franchifes,  that  '■*'  '  ■■ 
there  is  nothing  more  ufual :  vide  Dahon^s  Jujlke  of  Peace^  cap,  1 10. 
(hj  in  affirmation  of  it,  viz,  that  the  officer  may  ftill  take  furety, 
that  the  goods  be  not  embezzled,  and  for  want  of  fureties  may  feize 
and  praife  them,  and  then  deliver  them  to  the  town  fafely  to  be  kept, 
until  the  prifoner  be  convift  or  acquit,  and  cites  for  it  Stamf.  192. 
S  Rep,  171.  and  B,  Forfeiture  44, 

It  feecns  the  opinion  therefore  of  my  lord  Coke^  P.  C  cap,  103. 
hath  truly  ftated  the  law,  at  leaft  as  it  ftands  upon  die  ftatute  of 
I  R.  3. 

(b)  Kww  Edit.  tsf.  163.  p.  '538, 

1.  That 
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1.  That  before  tbe  iodidment  the  goods  of  any  perfon  cannot  be 
ieardied,  inventoried,  nor  in  any  fort  feized. 

2.  That  after  indlftment  they  cannot  be  ieized  and  irmoved,  or 
taken  away  before  conviAion  or  attainder ;  but  then  it  may  be  faid, 
to  what  pnrpofe  may  they  be  fearched  and  inventoried  after  indid- 
ment,  if  they  may  not  be  removed,  but  are  equally  liable  to  embezz- 
ling as  before. 

I  think  he  is  not  boond  to  find  furetiesy  neidier  hath  the  officer  at 
diis  day  any  power  to  remove  them  in  default  of  fureties,  and  com- 
mit diem  to  Ae  vill,  but  only  to  inventory  diem  and  leave  diem  where 
he  found  them,  (unlefi  in  cafe  of  thp  iecond  Capias^  whereof  before) 
for  the  prifoner  or  party  indited  may  fell  them  bona  fide ;  and  if  he 
may  do  fo,  the  vendee  may  take  them^  and  Ae  Fillata  cannot  refiife 
die  delivery  of  them  to  the  vendee,  tho  die  goods  had  been  delivered 
to  them. 

But  there  is  this  advantage  by  die  viewing  and  appraifing^  that 
diereby  the  king  is  afcertained  what  the  goods  are,  and  may  purfue 
jhem  that  take  or  embezzle  them,  by  Informadon,  (if  the  party  hap- 
pen to  be  coiiviA)  and  try  the  property  with  them,  whether  they  are 
really  fold,  or  fold  only  fraudulendy  without  valuable  confideration 
to  prevent  the  forfeiture,  and  fo  forfeited  by  tbe  ftatute  of  13  E/iz, 
cap,  5.  notwithftandtng  fuch  fraudulent  fale. 

IV.  Laftly,  touching  execution  of  judgments  of  treafon,  they  are 
directed  by  the  judgment,  whereof  before.  * 

r  <Q1  'I^ci'c  ^  neverthelefs  fome  things,  that  accidentally  faap- 
■-^  -I  pen,  that  fufpend  or  abate  the  execution. 
I.  Reprieves  ex  arbiirio  regis  veljudscis^  the  king  may  by  command 
pr  precept  under  his  great  or  privy  feal,  privy  fignet,  or  fign  manual, 
yea  by  Cgnification  under  the  hand  of  the  fecretary  of  ftatc,  or  at  thi» 
day  by  tbe  fubfcripdon  of  a  mafter  of  requefts,  command  the  rqxrieve 
of  one  condemned  of  treafon  or  fcldny. 

And  altho  the  judge,  by  whom  judgment  is  given,  ought  to  be  very 
cautious  in  granting  a  reprieve  of  one  condemned  for  treafon  before 
him,  yet  he  may,  upon  due  circumftances  do  it,  as  well  in  cafe  of 
treafon,  as  felony. 

Aud  diis  reprieve  he  may  grant,  and  after  he  hath  grantpd  it  oiay 
command'  execution  after  tbe  ieffions  and  adjournment  of-  the  com« 
miffion.    Dy.  205. 
There  are  other  reprievesi  which  are  not  arbitrary,  but  juafidijurim 

1.  la 
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1  •  tn  refped  of  pregnancy,  for  tho  pregnancy  be  no  plea  to  delay 
judgment,  yet  it  is  a  plea  to  delay  execution,  and  therefore  whenever 
any  judgment  in  treafon  or  felony  is  given  againft  a  woman,  it  is  the 
duty  of  the  judge,  before  he  finifh  his  feffions,  to  demand  of  her  what 
fhe  can  allege  why  execution  fhould  not  be  made ;  yea  in  all  cafes* 
where  a  prifoner  attaint  is  brought  into  another  co\irt,  or  reprieved 
16  another  feffions,  he  ought  not  to  have  any  award  of  execution 
againft  him,  till  he  be  firft  demanded,  what  he  can  fay,  why  it  (hould 
nqt  be,  for  poffibly  he  may  have  a  pardon  after  judgment.  22  j4ff*  71. 

This  plea  of  pregnancy  in  retardationem  executlonis  hath  thefe  inci- 
dents to  it:  1.  She  muft  be  with  child  of  a  quick  child.  2.  If  it  be 
alleged,  the  judge,  before  whom  it  is  alleged,  muft  impanel  an  inqueft 
<jf  women  ex  officio  to  enquire  of  the  truth  of  her  allegation,  viz. 
whether  fhe  be  with  child  of  a  quick  child,  and  if  they  find  flie  ist 
then  her  execution  is  to  be  refpited,  if  not,  ftie  is  to  be  executed. 

If  it  be  found  by  the  jury  of  women,  that  (he  is  fo  with  child,  fome 
have  ufed  to  command  a  refpite  of  her  execution  till  a  convenient, 
thne,  for  infta^ce  a  month  after  her  delivery,  and  then  to  be  p   ,  - 
exectited ;  but  this  feems  irregular,  for  fhe  may  have  a  par-  Lo  ^  J 
don  to  plead,  and  therefore  it  is  to  be  refpited  till  anodier  feffions. 
12-47.10. 

If  ftie  have  once  had  the  benefit  of  this  reprieve  and  be  delivered, 
and  afterwards  be  with  child  again  with  another  quick  child,  fhe  fliall 
not  have  the  benefit  of  a  farther  refpite  of  the  fame  judgment  for 
that  canfe:  quod  vide  23  Aff,  2.  Coron.  188.  22  E.  3.  ihidetn  253. 

If  the  jury  of  women  be  miftaken  in  their  verdid,  and  find  her 
quick  with  child,  where  in  truth  fhe  was  not  at  all  with  child,  (as 
ontc  it  happened  at  Alejbuty)  if  the  next  feflions  of  goal-delivery,  or 
qer  and  terminer  happen  at  that  diftance,  that  it  is  impof&ble  by  tho 
courfe  of  nature,  that  fhe  could  be  with  child,  but  fhe  muft  be  deliver- 
ed mefne  between  the  former  feffions  and  thiS|  as  if  it  were  ten 
months,  &r  fhe  fhall  be  executed ;  but  if  the  fecond  feffions  happen 
wiihiir  fuch  time  after  the  firft,  that  by  courfe  of  nature  fhe  may  flill 
continue  with  child,  as' if  it  be, within  the  diftance  of  fix  months  or 
the  like,'  then  fhe  ihall  continue  under  the  firft  reprieve  till  another 
feffion^  nam  licet  tempus  ordinarium  vitalis  fcstus  fit  poft  16.  vel  18. 
feptimanas  poji  impregnatamf  tanien  in  quibufdam  citius  contingere  potejl 
JHxta  medicorum  placita. 

Vol.  I.  Y  If 
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If  in  truth  (he  were  not  with  child  with  a  quick  child  at  the  timef 
when  the  jury  gave  their  verdidly  but  became  quick  after,  nay  tho 
Jhe  were  not  at  all  with  child  then,  but  became  with  child  before  the 
time  of  the  fecond  fei&on  with  a  quick  child,  in  my  opinion  (he  (hall 
have  a  fecond  reprieve  by  reafon  of  pregnancy,  for  the  advantage  that 
ihe  bad  at  firft  v^s  not  really  becaufe  of  pregnancy,  but  by  a  mii^ 
take  of  the  jury  of  women,  and  therefore  in  favor  em  f  rolls  (he  (hall 
now  have  it. 

And  therefore,  as  hath  been  faid,  in  all  cafes  of  reprieves  for  preg- 
nancy the  judge  ought  to  make  a  new  demand,  what  the  prifoocr 
hath  to  fay,  wherefore  execution  (hould  not  be  awarded,  for  the  firft 
refpite  being  by  a  kind  of  matter  of  record  (hall  not  be  determined 
.  without  a  new  award  of  execution ;  and  altho  clerks  of  af« 
Lj  /  J  £fes  enter  thofe  refpites  and  awards  only  in  a  book  oi  Agenda^ 
yet  regularly  they  are  fuppofed  to  be  entered  of  record,  and  thefe 
memorials  are  Warrants  for  fuch  entries,  tho  defailo  it  be  not  ufually 
done. 

Another  caufe  of  regular  reprieve  is,  if  mefne  between  the  judgt* 
ment  and  the  award  of  execution  the  odender  become  non  compos 
mentis  (i)^  the  judge  in  that  cafe  may  both  in  cafe  of  treafon  and  fe- 
lony fwcar  a  jury  to  inquire  ex  officio,  whether  he  be  really  fo,  or 
only  feigned  or  counterfeit ;  and  thereupon  if  it  be  found  that  he  be 
really  diftra&ed,  muft  award  a  reprieve  de  jure  till  another  feffions, 
Co,  P.  Ci  p.  4.  and  the  ftatute  of  33  i7.  8.  cap.  20.  that  direfted  an 
execution  of  parties  convift  of  treafon  notwithftanding  infanity  inter* 
vening  after  judgment  is  rcpeald,  by  I  (sf  2  P.  isf  M.  de  juo  fupra 
p.  283. 

Now  as  to  the  abating  of  fome  parts  of  the  execution  in  cafe  of 
high  treafon,  as  drawing,  hanging,  evifceration  and  quartering,  and 
leaving  the  offender  only  to  be  beheaded,  this  may  be,  and  ufually  i» 
by  the  king's  warrant  under  his  great  fcal,  privy  feal,  yea  or  his  privy 
fignet,  or  fign  manual,  as  ufually  is  done  in  cafe  of  noblemen  or  great 
men  falling  under  that  judgment,  for  one  part  of  the  judgment,  viz. 
decollation,  and  the  fubflance  of  the  whole  ^udgment^  viz.  the  death 
of  the  party,  is  performed. 

4  BUckr.  Cqih.  ck.  xxix.  psge  3S1,  38a,  3831  38S.   ch.  xxxi.  page  594,  &c«   cb*  xxx. 

p,  591.    Sec  Burn,  title  Foifciture. 

(i)  See  Sir  Jgin  MmU:%  rcmarki  on  the  trial  of  Charki  Betman^  State  Tr,  Vol  IV« 

CHAP, 
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CHAP.  xxvm. 

Touching  the  crime  of  mifprifion  of  treafoni  and  felony,  Cffr. 

THO  the  order  propofed  in  the  beginning  (hould  refer  mifpridon 
oftreafon  to  that  feries  of  ofPenfes,  that  are  not  capital,  yet 
becaufe  this  offenfe  hath  relation  to  treafon,  and  may  be  of  ufe  to 
explain  the  nature  of  it,  I  iHall  here  take  it  into  confideration,  refer- 
ring mifprifion  in  its  large  and  comprehenfive  nature  to  its  proper 
place. 

Mifprifion  of  treafon  is  of  two  kinds. 

1.  That  which  is  properly  fuch  by  the  common  law. 

2.  That  which  is  made  mifprifion  of  treafon  by  adl  of  parliament* 
Mifprifion  oftreafon  by  the  common  law  is,  when  aperfon  knows 

of  treafon,  tho  no  party  or  confenter  to  it,  yet  conceals  it  and  doth 
not  reveal  it  in  convenient  time. 

Tho*  fome  queftion  was  antiently,  whether  bare  concealment  of 
high  treafon  were  treafon,  yet  that  is  fettled  by  the  ftatute  of  5  (2f  6 
E.  6.  cap,  11.  atid  I  (^2P.  Isf  Af.  cap.  10,  i/iz.  that  concealment  or 
keeping  fecret  of  high  treafon  /hall  be  deemed  and  taken  only  mif- 
prifion of  treafon,  and  the  offender  therein  to  fuffer  and  forfeit,  as 
in  cafes  of  mifprifion  of  treafon,  as  hath  heretofore  been  ufed  :  tho 
in  the  timt  of  Henry  VIII.  and  Edward  Vl.  fome  things  were  made 
mifprifion  of  treafon,  that  were  not  fo  formerly,  yet  by  the  ftatute 
of  1  Mar,  cap,  I.  it  is  enafted,  that  nothing  be  adjudged  to  be  treafon, 
petit  treafon,  or  mifphlion  of  treafon,  but  what  is  contained  in  the 
ftatute  of  25  E.  3.  and  altho  that  zA  of  25  El  3.  do  not  make  or 
declare  mifprifion  oftreafon,  yet  it  doth  it  in  cStSt  by  declaring  and 
enabling  what  is  treafon,  which  is  the  matter  or  fubjeA  of  mifpri- 
fion  of  oreafon,  tho  the  mifprifion  or  concealment  thereof'be  r  ^  -■ 
a  crime,  which  the  common  law  defines  what  it  is.  Lo/    J 

Therefore  fince  the  fl^ute  of  25  £.  3.  is  by  the  flatute  of  I  Afar, 
cap.  1.  made  the  flundard  of  treafon,  it  remains  to  be  enquired, 
what  (hall  be  faid  the  concealment  of  fuch  a  treafon  according  to 
the  reafon  and  rule  of  the  common  law. 

If  a  man  knew  of  a  treafon,  by  the  old  law  in  Bra^on^s  time 
he  was  bound  to  reveal  it  to  the  king  or  fome  of  his  council  withia 
two  d8y9|  quod  Ji  ad  tempus  diffimulaverit  ii fubticuerit^  quqfi confcn-^ 

Y  8  tiens 
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/'V«j,  li  affenttens  erit  fedu^or  domtm  regis  (a) ;  but  at  this  day- 
it  is  but  mifprifioiiy  if  he  reveals  it  not  z$  foon  as  he  can  to  fom« 
judge  of  aflife,  of  it  feems  to  fome  juftice  of  peace,  for  tho  the  crimes 
of  treafon  or  mifprifion  of  treafon  be  not  within  the  commiflion  of  a 
juftice  of  peace  to  hear  and  determine,  yet,  as  it  is  a  breach  of  the  peace, 
the  juftices  of  peace  may  take  information  upon  oath  touching  it,  and 
take  the  examination  of  the  oflenders  and  imprifon  them,  and 
bind  over  witnefles,  and  tranfmit  diefe  examinations  and  informations 
to  the  next  feflions  of  gaol-delivery  or  oyer  and  termiher  to  be  further 
{foceeded  upon  as  is  truly  obferved  by  Mr.  IXalun  (b)^  cap,  90.  nay, 
I  have  known  chief  juftice  Rolls  affirm,  that  juftices  of  the  peace 
may  take  an  indictment  of  treafon,  tho  they  cannot  determine,  viz- 
as  an  information  or  accufation  tending  to  the  prefervation  of  the 
peace. 

But  fome  treafons  enadted  by  fome  ftatutes  are  limited  to  be  heard 
and  determined  by  them,  as  appears  in  fome  of  the  ftatutes  before 
mentioned,  p*  350. 

It  is  faid  3/r.  7.  10.  Stamf.  3S.  a.  Dalton,  cap.  89.  fcj^  the  utter* 
ing  of  fiilfe  money  known  to  be  falfe  is  mifprifion  of  treafon ;  but 
it  is  a  miftake ;  ind^d  it  is  a  great  mifprifion,  but  not  mifprifion^  of 
tre^foQ,  unlefs  theutterer  know  him  that  counterfeited  it,  and  conceal 
|.  ^  it,  this  indeed  is  mifprifion  of  treafon,  but  not  the  uttering 
L*''vJ  of  it,  for  the  money  is  not  the  traitor,  but  he  that  coua* 
terfeited  it,  and  his  counterfeiting  is  the  treaibn. 

As  all  treafons  and  declarations  of  treafons  between  25  E.  3.  and 
I  Mar.  are  repealed  by  1  Mar.  cap,  1.  fo  confequently  all  mifpri- 
fions  of  any  other  treafon  not  contained  in  25  £«  S.  are  diereby  re-> 
pealed.  Coke  P,  C,p,  24.  hath  thefe  vrordSf  Aft/priJioH  of  trtafm  is 
taken  for  concealment  of  high  treafon  or  petit  treafon  f  and  only  t^  Ittgh 
treafon  or  petit  treafon  fpeeified  and  exprejjed  in  the  a£f  o/25  E,  3.  and 
in  the  margin,  that  is  offuch  treafon  high  crpetity  as  is  expreffid  in  tht 
ail  of  2b  E.Z,  and  of  no  other  treafon  ;  and  accordingly  uttering  of 
counterfeit  coin  was  agreed  by  the  court  (d)  at  Newgate^  Augufi  166 1  • 
to  be  neither  treafon  or  mifprifion  of  treafon  within  the  ftatute  of 
25  £.  3.  but  only  punilhable  with  fine  and  imprtfonment ;  ex  libra 
domini  Bridgman  manu  fui  fcripto* 

(m)  BraS.  Lib,  lll.dt  c(rona,  c^p.  3,  fbo,  but  tbe  other  two  only  fay  it  i<  a  ralf- 

[h]  New  Edit,  cap*  14  r .  ^ .  460.  priftoo. 

(c)  N^tff  Edit,  caf,  140.  f,  ^i,  (d)  In  tbe  cife  QfRMardOBntf  XH*  f  J* 

Thii  lall  booK  fays  it  is  mifprmon  of  tiea*  -       -  ' 

If 
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If  a  fubfequent  a6t  of  parliament  after  1  Mar,  make  a  new  trea- 

fon,  the  coficealment  of  fuch  a  treafon  is  certainly  mifpriiion  of  trea- 

fon  for  thefe  reafons,  1.  Becaufe  mifpriiion  of  treafon  is  not  any 

fubftantire  crime  of  ttfeif»  bYit  relative  to  that,  which  is»  or  is  made 

ti*e&fon,  and  a  kind  of  necefiary  confequent  and  refalt  from  it,  as  the 

ihadow  follows  the  fubftance.    2.  And  hence  it  is»  that  tho  the 

ftatute  of  25  £.  3.  does  not  by  exprefs  words  ena£k  mifprifion  of 

treafon  to  be  an  offenfe,  yet  treafons  being  fettkd  by  that  a£l,  the 

flatute^of  1  Mar.  cap*  1.  enacts  there  (hall  be  no  mifprifion  of  trea- 

ion  but  what  is  enaded  by  the  ftatute  of  25  E.  r5.  for  tho  that  zGt 

ipeaks  not  of  mifprifton  of  treafon,  yet  fettling  thofe  things  that  are 

treafon,  it  doth  virtuaUy  and  confequentially  make  the  concealing  of 

any  of  them  mifprifion  of  treafon  ;  bat  yet  farther,  when  the  a£l  of 

1  bf  2  P.  tsl  if/,  cap.  \Q.  enadts  divers  new  treafons,  tho  it  ena^ 

nothing  to  make  the  concealment  thereof  mifpriCon,  yet  in  the  provifp 

abovementioned  it  takes  notice,  that  concealment  of  any  of  thefe 

Ireafons  would  be  at  leaft  mifprifion  of  treafon,  and  therefore  provides 

that  the  concealment  thereof  fhall  not  be  adjudged  treafon,  g.        -^ 

but  onJy  mifprifion  of   treafon,     any  thing  above-men-  ^"^'^^ 

tioned    to    die  contrary  thereof    notwithftanding ; .  and  the  like 

claufe  is  in  the    abovementioned  flatute   of  5  {^  6  £.  6.  cap.  11. 

Again*    my  lord  Coh^  P.  C.  cap.  65.  p.  139.  fays.    As  in  cafe  of 

high  treafon^  whether  the  treafon  be  by  the  common  law  or  Jiatuie^ 

thg  concealment  of  it  is  ndfprtjion  of  treafon  \  fo  in  cafe  rf  felony ^ 

whether  the  felony  be  by  the  common   law  or  *  by  fiatute^    the  con^ 

cedlmem  of  it   is  mifprifion  of  felony  \  fo  that  certainly,  if  a  feloay 

or  a  treafon  be  ena^ed  by  a  new  law,    the  concealment  of  the 

former  falls  under  the  crime  of  mifpriGon  of  felony,  and  the  latter 

under  the  crime  of  mifprifion  of  treafon,  as  a  confequent  of  it  without 

any  fpecial  words  ena^ng  it  to  be  fo. 

All  treafon  is  mifprifion  of  treafon  and  more,  and  therefore,  be 
that  18  affifting  to  a  treafon,  may  be  indi^Sled  of  mifprifion  of  trea- 
fon, if  the  king  plcafe.  Stamf^  P.  C.  37.  b.  Co.  P.  C.  36.  2  R.  3. 
10.  *• 

■ 

Aitho  the  ftatute  of  r  tf  2  P.  tff  M.  cap.  10.  hath  as  to  treafons 
repealed  the  ftatute  of  33  H,  8.  cap.  23.  for  trying  treafons  in  one 
county  committed  in  another,  yet  it  hath  not  repealed  the  fame 
ftatute  ^s  to  the  trial  of  murder  and  mifprifion  of  treafon,  which 
may  yet  be  tried  according  to  the  ftatute  of  33  H.  8.  cap.  23. 

Xncafe  of  mifprifion  of  treafon  and  mifprifion  of  felony,  as  well 

Y3  as 
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as  in  cafe  of  ireafon  or  felony  i  or  acceflary  thereunto  a  peer  of  this 
kingdom  (hall  be  tried  by  peers,  but  the  indi<^ment  is  to  be  by  a  corn- 
mon  grand  inqueft.  2  Co.  Inji,  4iK 

The  judgment  in  cafe  of  mifprifion  of  treafon  is  lofs  of  the  profits 
of  his  lands  during  his  life,  forfeiture  of  goods,  and  imprifonmcnt 
during  life. 

By  what  hath  been  faid  touching  mifprifion  of  treafon  wc  may 

eafily  colle(9:  what  is  the  crime  of  mifprifion  of  felony,  namely,  that 

It  is  the  concealing  of  a  felony  which  a  man  knows,  but  never  con- 

fenred  to,  for  if  he  confcnted,  he  is  either  principal  or  acceflary  in 

the  felony,  and  confequently  guilty  of  mifpriiion  of  felony  and  more. 

llie  judgment  in  cafe  of  mifpriiion  of  felony  in  cal'e  the  concealer 

_        -  be  an  officer,  as  flierifFor  bailifF»   fie.  is  by  the  ftatute  of 

lJ/5  J  IVeJiminJi,  1  cap.  9.  (e)  imprifonment  for  a  year  and  ranfom 

ut  the  king's  pleafure ;  if  by  a  [common  perfon,  it  is  only  fine  and 

imprifonment.  » 

And  mote  once  for  all,  that  all  thofe  ads  of  parliament,  that  fpcak 
of  fines  or  ranfoms  at  the  king*6  pleafure,  are  always  interpreted  of 
the  king's  judices :    vide  Co.  Magna  Carta  fuperjiat.  Weftminfi.  1 
cap.  4.  in  fine  (f)  li  fafiui  alibi*  2  R*  S  1 1,  tf.  voluntas  regis  in  curi&t 
not  in  camera. 

And  it  feems,  that  mifprifion  of  petit  treafon  is  not  fubjed^  to  the 
judgment  of  mifprifion  of  high  treafon,  but  only  is  puniihable  by  fine 
and  imprifonment,  as  in  cafe  of  mifprifion  of  felony. 

II.  I  come  to  mifprifions  of  treafon  fo  enaSed  by  z(ks  of  parlia- 
ment fince  1  Mar.  cap.  1.  for,  as  before  is  obferved,  by  that  a£l  all 
mifprifions,  that  by  any  ftatute  made  after.  25  E.  3.  are  either  ex- 
preisly  or  confequentially  made  mifprifions  of  treafon,  are  repes^ej 
and  fet  afide. 

All  a£ts  of  parliament,  that  after  1  Mar.  enaded  any  thing  to  he 
high  treafon,  do  confequentially  make  the  concealment  thereof  to  be 
mifprifion  of  treafon,  tho  it  do  not  in  exprefs  words  ena£t  the  con- 
cealment thereof  to  be  mifprifion  of  ti'ea(pn,  as  hath  been  before 
Ibewn,  and  the  like  in  cafe  of  felony. 

And  confequently  thofe  a£ls  of  parliament,  which  enai^ed  tempor- 
ary trcafons,  as  the  ftatute  of  I  i^  2  P.  V  M*  cap.  10.  the  aft  of 
1  Eliz.  cap.  5.  isfc.  fo  far  forth  as  they  are  temporary,  the  mifprifioQs 
of  fuch  treafons  are  alfo  temporary,  and  expire  with  the  a^,  an4 

CO  1  C$.  ///.  1 7*.  (fJ  »  c«.  Injl.  x68, 

'wherQ 
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tvhere  the  a6b  of  treafon  arc  perpetual,  or  being  but  temporary  are 
made  perpetual  by  fome  other  aft  of  parliament,  the  mifprifion  of  fuch 
treafons  remains  fuch,  as  long  as  the  aft  of  parliament  making  fuch 
treafon  continues,  or  is  continued,  as  upon  the  ftatutes  of  5  Eliz; 
and  1 8  Eliz.  1  Afar,  touching  counterfeiting  of  foreign  coin  made 
current  by  proclamation,  or  clipping  or  wafliing  coin. 

And  the  like  is  to  be  faid  in  all  refpe£b  of  mifprifion  of  felony  made 
fo  by  aft  of  parliament. 

But  befidesthefe  crimes,  that  are  confequentially  mifprifion  p     ^m 
of  treafon,  fome  ofienfes  are  made  mifprifion  of  treafon,  as  a  '•*^ '    -■ 
kind  of  fubftantive  oiFenfe,  and  not  confequential  upon  the  making  of  i 
treafon,  but  particularly  enafted. 

Thofe  pf  that  kind,  that  are  pei^etual  and  haye  continuancei  are 
as  follow :  ' 

1  ^.  E&z.  cap.  3.  "  They  that  counterfeit  foreign  coin  of  gold  or  filver 
•*  not  permitted  to  be  current  in  this  kingdom,  their  procurers,  aider% 
^*  and  abetters  (hall  fufFer,  as  in  cafe  of  mifprifion  of  treafon. 

And  note,  that  in  that  aft  (aiders)  are  intended  of  aiders  in  the  faft, 
not  aiders  of  their  perfons,  as  receivers  and  comforters,  for,  as  hath 
been  obferved  p.  236.  in  fome  afts  of  parliament  aiders  being  joined 
with  procurers,  counfellors  and  abetters  are  intended  of  thofe,  that 
are  aiding  to  the  faft ;  but  in  other  afts  of  parliament,  where  the 
ixrord  aiV^rj  is  joined  with  maintainers  and  comforters,  it  is  intended  of 
thofe,  that  are  aiders  ex  pofi  fa^o  to  their  perfons ;  fee  this  difference 
in  the  penning  of  fevcral  afts  of  parliament,  for  the  firft  part  5  Eliz* 
cap.  11.  18  Eliz.  cap.  I.  1  Mar.feJJ.  2.  cap.  6.  touching  coin,  and 
for  the  fecond  part  this  exprefs  diftinftion  obferved  13  Eliz.  cap.  2. 
touching  publifliing  of  bulls  of  abfolution,  where  the  former  kind  are  ' 
enafted  to  be  traitors  ;  die  fecond  incur  ^  praemunire ;  the  like  23 
Eliz.  cap.  I. 

13  Eliz.  cap,  2.  '*  If  any  bull  or  abfolution,  or  inftruilient  of  re- 
**  conciliation  to  the  fee  of  Rome  be  offered  to  any  perfon,  or  if  any 
*'  perfon  be  moved  or  perfwaded  to  be  reconciled,  if  he  conceal  the 
'*  faid  ofier,  motion  or  perfwaiion  and  doth  not  difcover  or  fignify  it 
*^  by  writing  or  otherwife  within  fix  weeks  to  fome  of  the  privy 
<<  council,  iSc.  he  £ball  incur  the  penalty  and  forfeiture  of  mifprifion 
^*  of  treafon,  and  that  no  perfon  (hall  be  impeached  for  mifprifion  of 
*'  treafon  or  any  oiFenfe  made  treafon  by  this  aft,  other  than  fuch  as 
<«  are  before  declared  to  bp  in  cafe  of  mifprifion  of  treafon :''  notat  had 

Y4  it 
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it  not  been  for  this  caufe  the  concealment  generally  of  any  treafoa 
within  this  a6^  had  been  nufprifion  of  treafon. 
|.  -  23  Eliz.  cap.  I.  ^<  All  perfous,  that  (hall  pat  inpradice  to 
Lo//J  «  abfolveor  withdraw  the  fubje^  of  the  queen  from  their 
"  obedience,  or  to  that  end  perfwade  them  from  -the  religion  here 
*'  eftabliflied,  or  if  any  perfoa  (hall  be  fo  abfolvcd,  every  fnchperfon, 
*^  and  their  counfellors  and  procurers  therennto,  fliall  be  ?^($udged 
**  guilty  of  high  treafon. 

*'  And  all  perfons,  that  (hall  wittingly  be  aiders  and  maintaineif  of 
*^  iuch  perfon  fo  offending,  or  any  of  theni»  knowing  the  fame,  or 
*^  which  ihall  conceal  any  offenfe  aforefaid,  and  not  reveal  it  withiii 
*'  twenty  days  after  his  knowledge  thereof  to  fome  juflice  of  peace, 
**  or  other  higher  ofEcer,  he  iliall  fufier  and  forfeit,  as  ia  roi%r\fioa 
cf  treafon. 

Blickf.  Cofik  lib.  ir.  ch.  is.  page  119,  ito«  lii,  tec.  i  Htwk.  P.  C.  chixx.  9^ 
,thi  lix.  4  Bum.  tit.  treafon,  p.  301.  t  Bum*  tit*  (elooy,  p.  178*  (diu  S7>4* 
f oftcr  34i» 


CHAP.    XXIX. 

Concerning  petit  treafon* 

AS  at  common  law  there  was  great  uncertainty  in  high  treafon, 
fo  there  was  in  petit  tieafon* 
It  is  true,  that  all  the  petit  treafons  declared  in  this  O^tule  (^J 
were  petit  treafons  atcoromoQ  law,  i|8  for  a  fervant  to  kill  his  mafter 
or  miftrefs,  12  Aff.  30.  a  woman  to  kill  her  huiband,  as  appears  15 
E.  2f  Coram  383,  and  the  judgment  was  the  famQ  A  common  law  ia 
fuch  cafes,  as  now,  and  the  lands  of  him,  that  was  attaint  of  petit 
treafon,  efcheted  to  the  mefne  lord,  of  whom  they  were  held,  22 
jiff.  49.  fo  that  as  to  thefe  diings  the  ad  of  25  E.  %  was  bpt  an  af* 
fiimance  of  the  <;ommon  law. 

But  yet  there  were  certain  oflfenfcs,  that  were  petit  treafon  at  cpm^ 
mon  law,  that  are  rcftrained  and  abrogated  by  this  ftatute  from  being 
petit  treafon* 

-     «-|       15  E.  2.  Corone  383.  A  woman  intending  to  kill  her  huf- 
l^^  ^  band  beat  him  fo,  that  ihe  left  him  for  dead,  but  yet  he  rcco^ 
vered,  for  this  attempt  the  wife  had  judgment  to  be  burned* 
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FUttii  Hi.  I.  cap.  92«  Britf^mf  cap.  8.  If  the  homager  or  fervant 
pi&ff  the  fcal  pf  his  lordt  or  had  coannkted  idultery  with  the  lord'f 
wife  or  daughter  (ijp  it  was  petit  oreafon. 

3ut  thcfe  are  taken  away  by  this  a£k  of  25  £•  3«  and  are  reduced 
only  to  thefe  three  rank9 : 

1.  The  fervant  killing  his  mafter  or  nuftrefs.  2.  The  wife  kilfi'ng 
her  hulband.  3.  The  ckrgyman  killing  his  prelate  or  fnperior»  to 
whom  he  owes  feith  and  obedience. 

AU  petit  treafon  comes  under  the  name  of  felony»  and  a  pardon  of 
^  ftloniest  where  petit  treafon  is  not  excepted,  at  common  law 
pardoned  petit  treafon,  and  fo  at  this  day  doth  a  pardoa  of  nuirder. 

A  man  or  woman,  that  commits  petit  treafony  may  be  indited  of 
muixkr,  but  if  ail  ielonies,  tsfc.  are  pardoned  by  ad  of  parKamenib 
wherein  there  19  an  exception  of  muider,  it  feemt  that  a  murder, 
which  19  a  petit  treafon  alfo*  is  discharged  and  not  widiin  the  excep- 
tioi^  M.Gisfl  £liz.  Dyer  293f{fJ 

.  The  killing  of  a  mafter  or  huiband  ia  not  pedt  treafon,  unlels  it  be 
fuch  a  killing,  as  in  cafe  of  another  perfon.  would  be  murder,  and 
therefore  upon  an  indi^mant  of  p^t  treafon  for  a  fenrant  kUling  his 
mafl^r,  if  upon  the  circumftances  of  the  cafe  it  appears  to  be  a  fudden 
falling  out,  and  die  fervant  upon,  a  fuddoa  provocation  kills  his  mafter,. 
which,  ija  csaie  it  had  been  between  other  pedbns,  had  been  only 
manflaughter^  the  jury  may  acquit  him  of  petit  treafon,  and  find  him 
guilty  of  manflaughter ;  and  thus  Jt  was  once  done  before  me  at 
Dorchefter  affizes,  and  another  time  before  juftice  Windham  at 
Coventry  ajQ^^e^s,  tho  the  indidtflnent  wes3e  foir  petit  treafon. 

If  a  wife,  cmfpii^'to  kill  herliu{band,  ocafervant.tDkillhismaflcr9 
aiR4  this  is  done  by  a.ftiwger  in  purftianoe  ofdiat  confpiracy,  r  ^  -r 
It  is  no;  petit  treafon. in  the  fecvant  or  wife*  becauie  the  pria^  U/ 9i 
cipal  is  ooly  mutder,  and  the  being  only  acceflary,  where  the  prin- 
cipal is  but  mtfdei^  cannot  he  petit.  Qseafon;  but  if  the  wife  and  a.  jfer- 
vant  confpire  the  death  of  the  httihan4  being  his  maftei^  and  die  fes-* 
i^t  etfed)  it  ia^.  aMenpe  of  the  wife*  it  ia  petit  treafon  in  die  fer* 
vane,  and  (he  is  acceflfary  before  to  the  pedt  treafon,  and  ihall  accord* 
ingly  be  iiidided  and  burnt  P.  IA  Bii%.  i^.  3S2.  a.¥kJfJ^  29. 

{h\  Srittn  addl,  or  ihi  mtrfes  ef  Ri  a  ptrdoa  of  jm/^fr  does  not  iDcIode  •  pir* 

tbiUren^  don  of  j^it  trtMfon,  nor  caQ  one  guilty  of 

(t)  The  reafon  of  thU  it,  bectufe  petic  /ml  iusfin  be  mdi&td  oi  muriUr,  See  IU:t 

treifon  it  ih  oiFenfe  of  uvother  fpecie^.  6  \tidMt(ii£k^,  Sw%  3W.  i^  VX.  /.  224, 

fh  JtfT/.  13*  K  but  tUa  by  the  i«ac  lofOB  au<; 

If 
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If  the  fervant  and  a  ftranger,  or  the  wife  and  a  ftranger  confpire  t<7 
rob  the  hufband  or  mafter,  and  the  fervant  or  wife  be  prefent  and 
bold  the  candle,  [while  the  hu(band  or  mafter  is^kiiled*^]  the  ftranger 
h  gtulty  of  murder,  and  the  wife  or  fervant  guilty  of  petit  treaibn  at 
principal,  becaufe  prefent.  2  bt  3  P.  i^.  M.  Dy,  128.  a. 

So  that  the  ftatute  of  25  E.  3.  doth  not  only  extend  to  the  party, 
diaJt  a&ually  commits  the  ofienfe,  but  alfo  to  thofe  that  were  procu- 
rers, aiders  or  abettors,  JciUceu  if  they  be  prefent,  they  are  guilty  of 
petit  treafon  as  principals,  if  abfent,  yet  if  the  offenfe  in  the  principal 
lie  petit  treafon,  the  o&nfe  in  the  acceiTary  hefau  is  petit  treafc»y  as 
acceflary,  as  in  BrowiC^  cafe,  Dy,  332.  a. 

}f  a  wife  or  a  fervant  intending  to  poifon  or  kill  a  ftranger,  and 
aiflBng  the  blow  the  wife  by  miftake  kills  or  poifons  her  huft>and,  or 
the  fervant  bis  mafteri  this,  that  would  have  been  murder,  if  it  had 
tajxn  effe£k  againft  the  ftranger,  becomes  petit  treafon  in  the  death  of 
tbe  hiift>and  or  mafter.  Plowd.  Com.  475.  b.  Crompu  de  pace  regis  20. 
Jw  wdDali,  cap.  9ii  (d)\  fo  if  he  (boot  at  J,  S.  and  miffing  him 
lulls  bis  mafter.    Jkid, 

If  the  wife  or  fervant  confpire  with  a  ftranger  to  kill  the  hufliand  or 
wn&ctf  if  the  wife  or  fervant  be  in  tbe  fame  boufe,  where  the  hA  h 
done,  tho  not  in  the  iame  room,  it  is  petit  treafon  in  them,  and  they 
are  principals  in  law,  becaufe  in  law  adjadged  to  be  prefent,  when  in 
At  fame  boufe ;  but  if  they  had  been  abfent,  then  they  had  been  only 
r  Rn1  ^^^^^^^  before  the  fad  to  murder.  Crompt,  de  pace  regis 
^^     •'  21.  <i.  BUchenden's  cafe. 

If  the  wife  or  fervant  command  one  to  beat  the  huft>and  or  mafter, 
and  he  beat  him,  whereof  he  dies,  if  the  wife  or  fervant  be  in  the 
lame  houfe,  it  is  petit  treafon  in  the  wife  or  fervant  as  principals,  but 
murder  in  the  ftranger.    Crumpt,  20.  i.  Plowd,  Com.  475.  b* 

For  whatfoever  will  make  a  man  guilty  of  murder  will  make  a 
woman  guilty  of  petit  treafon,  if  committed  upon  the  huft>and,  or  the 
(ervant,  if  committed  upon  the  ma^fter.    . 

Eadem  Ux  mutatis  mutandis  for  an  inferior  clergyman  in  relation  t^ 
bis  fuperion 

But  now  to  defeend  to  particulairs« 

I.  A  fervant  killing  his  mafter.  4 

Who  fliall  be  faid  a  fervant  or  a  majler^ 

•  Thcfe  vr»rds  are  not  in  the  MS»  but      the  fcnfc  plainly  requires  them, 
they  are  In  the  cafe  ci(c<i  from  Djtr^  and  {d)  New  EUU»  (*j),  i^z.p  ifiu 
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If  At  fervant  kills  his  miftreft  or  his  mailer's  wife,  this  is  petit 
treafon  widiin  this  9l&.  19  if.  6.  47*  Flowd.  Com.  36.  i.  Co.  P.  C 

20,  1 2  ^  30. 

If  a  fervant,  being  gone  from  his  matter,  kills  him  upon  a  grudge^ 
that  he  conceived  againft  his  mafter,  while  be-was  in  his  fervice, 
which  he  attempted  while  his  fervant,  but  was  diiappointed^  it  jr 
petit  treafon.  33  -^.  7.  Plow  J.  Com.  260.  a.  Co.  P.  C.  20. 

If  a  child  live  with  his  father  as  a  fervant,  as  if  he  receive  wages 
from  him,  or  meat  and  drink  for  his  fervice,  or  be  bound  apprentice 
to  him,  and  kills  his  father  or  mother,  this  is  petit  treafon  at  thif 

But  if  he  receives  no  wages,  nor  meat  and  drink  for  his  fervice,  or 
be  not  bound  apprentice  to  him,  but  only  is  his  fon  and  not  his  ier« 
vant,  and  kills  his  father,  this  was  petit  treafon  at  common  law.  21 
£.3.  17.  ^.  per  Thorp  (g)  \  but  the  better  opinion  is,  that  it  is  not 
petit  treafon  at  this  .day,  becaufe  this  ftatute  of  25  E  3.  ihall  not  Ja 
this  cafe  be  extended  by  equity :  ^uod  vide  Co.  P.  C.  20.  Lambart 
Juftic.  248.  Crompt  19.  b. 

II.  The  wife  killing  her  hulband.  r   fi  1 
If  the  hufband  kill  the  wife  it  is  murder,  not  petit  treafon.  ^"^     -* 

becaufe  there  is  fubjefliou  due  from  the  wife  to  the  hvfband,  but  not 
i  converfo. 

If  the  wife  be  divorced  from  the  hufband  caufa  adulterii  velfavUut^ 
ihe  is  yet  a  wife  within  this  law,  becaufe  this  diflblves  not  the  vincm^ 
lum  matrimonii  by  our  law,  for  they  may  cohabit  again,  but  ottherwife 
it  is,  if  they  be  divorced  caufi  confanguim^atis  or  pnteontradAst  for 
then  die  vinculum  is  dillblved,  they  are  no  more  hufband  and  wife. 

If  ^.  be  married  to  jff.and  during  that  intermarriage  A.  marries  C. 
tho  C  be,  as  to  fome  purpofes,  a  wife  de  fa^io^  yet  (he  is  not  a  wife 
within  this  law,  for  the  fecond  marriage  was  merely  void,  tho  per- 
chance ihe  may,  upon  circumftances,  be  a  fervant  within  the  former 
claufe,  if  ihe  cohabit  with  A.  and  he  finds  her  ncQcflaries  for  her 
fubfiftence ;  tamen  quare. 

III,  The  clergyman  killing  his  prelate,  &r« 

If  a  clergyman  living  and  beneficed  in  the  diocefe  of  A*  kills  the 
bifliop  of  that  diocefe,  it  is  petit  treafon ;  but  if  be  kill$  the  bilbop  of 
the  diocefe  of  B.  it  is  oqly  murder. 

U)  I  JCrr.  DmliJtM  14,  ihould  be  reid  wmj^rt^  (his  ma/ttr)  for  m$ 

ig)  The  book  fay«,  be  vnt  iudlAed  for  being  abreviaced,  (at  perhaps  at  waa  ip  the 

killing  hit  mert  (his  mother)  but  Cake  P.  C.  MS.  of  the  year  books)  may  be  read  either 

f.  %o.  fay<  it  is  mifjpraottdi  aad  that  it  way,  tht  the  lift  (ccma  the  moft  probables 
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If  a  clergyman  hath  a  benefice  in  the  diocefc  of  A.  and  aftcf,  by 
*fpcnfation  takes  a  benefice  in  tlie  diocefe  cA  B.  if  he  kills  fhtf  biflioi^ 
of  one  diocefe  or  the  other,  it  is  petit  treafon,  for  he  owes  and  fweaTs 
upon  his  inftitution  canonical  obedience  to  the  Wfliop  of  each  £ocefe. 
If  a  clergyman  beneficed  in  the  diocefe  of  A,  within  th6  province 
of  C.  kills  his  metropolitan,  it  feems  it  is  petit  tresrfbn,  tho  he  be  n6t 
his  immediate  fuperior. 

If  a  clergyman  be  ordained  by  the  biAop  of  ^.  in  ^rSnm  diaeoni. 
Jive  prefiyteri  fine  iiiuhy  yet  it  feems  if  he  kills  the  biftop  it  is  petit 
'  treafon,  for  he  profefleth  canonical  obedience  upon  hi»  ordination^ 
Concerning  proceedings  iu  petit  treafons.^ 

In  high  treafon  all  are  principals,  but  in  petit  tteafoft  there  ar«  prin- 
czpals  and  accefiaries,  as  well  before^  as  after. 

If  the  principal  be  only  murjer,  as'bemg  committed  by  a  fltanger, 
the  acceflary  cannot  be  petit  treafon,  tho  iht  be  a  wife  or  fervanti 
Dy.  332.    Brawn^^  edit  uBi  Jupra. 

r  782!  ^"^'^^  *^  principal  br  petit  treafon,  aa  being  committed  by 
*••>  J  a  wife  upon  her  hufband,  or  by  a  fcmnt  upon  his  mafter 
or  miftrefs,  if  the  acceflary  be  of  die  bmt  relation,  v'm.  a  fervant  or 
wife,  the  judgment  ihall  be  given  a^inflf  the  acceflary,  as  in  petit 
treafon ;  bnt  if  the  acceflary,  whether  before  or  after,  be  a  Ibtmger, 
tho  fuch  ftranger  be  an  acceflary  to  petit  treafon,  yet  the  judgment 
fliall  be  as  in  a  cafe  of  felony  againft  the  accefl'ary,  viz.  quodfufpen^ 
idtwr,  for  tho  he  be  an  acceflary  to  petit  treafon,  which  is  the  prin- 
cipal, yet  fnch  accefikry  being  a  ftranger  is  nor,  nor  can  be  guilty  of 
petit  treafon,  becanfe  3  ftranger  to  the  party  killed,  and  neither  wife 
nor  fervant. 

At  common  law,  and  by  the  ftatute  of  25  E.  3.  cap.  4.  clergy  was 
allbwaHe  in  cafe  of  petit  treafon,  but  not  in  cafe  of  high  treafon ;  but 
now  By  &e  ftatute  of  23  B.  8-  cap.  1.  \  e\  6.  cap.  12.  clergy  is  ex- 
cluded from  petit  treafon,  as  well  as  murder,  and  in  the  fame  kind. 

If  a  pcrfon  arraigned  of  high  treafon  ffands  wilftilly  mute,  he  fhall 
be  convifled  as  hath  been  formerly  fljewn ;  but  if  arraigned  of  petit 
treafon,  he  ftand  mute,  he  fliall  have  judgment  of  {*)  peine  fort  fi 
Jure.  Crompt.  19.  ^.  Co.  P.  C.  217- 

The  judgment  of  a  woman  convift  of  petit  treafon  is  to  be  burnt 
{hj,  but  (by  Stamf  P.  C.fol  182.  h.)  in  high  treafon  to  be  drawti 

(♦)  iPemtfon  Sf  durt\  bm  now  fet  tite  (b )  The  judgmentor  »'woimnconvia of 

Stat.  i».  Gto,  Z'Cb.jo.  M  to  a  pcrfon,  ar*  petit  treikfon  (or  incafeofcoiD)  isdlodeas 

raigned  on  any  mdiament,  ftamiirfe  «»«««•  m  high  tret foo,  «w.  /•  bt  drawn  amthntC 

And  3  Btmi.  £4h.  irr«» ^  w«.  Ci»i*.a^aM,Mdfaitthecoiifta«pnaict. 
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and  burnt*  unleft  it  he  in  cafe  of  coin,  and  then  only  to.be  burnt,  aa 
in  cafe  of  petit  treafon. 

But  the  judgment  againft  a  man  conTid  of  petit  treafon  ia  to  ba 
drawn  and  hanged,  traiainr  V  fufprndatwr  fir  coUmn. 

Sismfurd  in  P.  C  182.  tells  u8«  that  the  execution  of  drawing  if 
lo  be  upon  a  hurdle,  but  33  4ff*  '^*  SAarJ  juftice  commanded,  that 
nothing  ihould  be  brought,  whereupon  he  ihoold  be  drawn,  ma  ftm 
Jans  cley  pu  antrt  <hofe  a  defmih  Itti/oit  tray  dt  chivaux  kors  de  lafah^ 
§u  il  avoit  judgemmtf  tanqui  a  ies  furc^  f^c.  but  that  feverity  is  dif- 
iifed:  he  IB  in  fuch  cafes  drawn  upon  a  hurdle,  to  the  place  of  exc« 
^ution. 

And  thus  far  touching  petit  treafon* 

4  Bbckf*  Com.  ch.  ^.  p.  oi.   (^.  xiv.  p.  %o»  90|,  204.  Fofter.  337, 107,  %%^  ^jC 
i  Hawk.  /•  C.  ch.  3a.    4  Burn.  Edit.  1776.  p.  301* 


CHAP.    XXX.  [j8j] 

Ctnetrmng  herefy  and  apoflacy,  and  th$  fumifimenl  tlurnf. 

UNDER  the  general  name  of  herejy  there  hath  been  in  ordinary 
fpeech  comprehended  three  forts  of  crimes :  t.  Apofiacj^  when 
a  chriflian  did  apoftatize  to  Paganifm  or  to  Judaifmt  and  the  puniih- 
ment  hereof,  as  well  by  the  law  of  this  kingdom,  as  by  the  imperial 
laws,  feema  to  have  been  by  death,  namely  burning.  Brati.  Lab.  IIL 
di  coroni^  cap.  9.  (a J.,  by  the  imperial  law  he  was  fubjeft  to  lofs  of 
goods.  Cod.  de  apoftatis^  tit.  7.  Uge  1.  but  it  appears  not,  whether  he 
were  to  (uJSer  death.  Ibid.  L  6.  unlefe  he  foliciced  others  to  apoftacy 
(b).  2.  fVitchcraftj  Sortikgium  was  by  the  antient  laws  oi  England 
of  ecclefiaftical  cognizance,  and  upon  convidlion  thereof  without  ab- 
juration, or  relapfe  after  abjuration,  was  puniihable  with  death  by 
writ  de  karetico  comburendo^  vide  Co.  P.  C.  cap.  6-  &  libr^s  ibif  Extn* 
dc  h^^riticis^  cap.  8.  §.  5.  n.  6.  3.  Formal  herefy  \  the  old  popiflx 
canonifts  define  an  heretic  to  be  fuch,  qui  male  fentit  vel  dooet  "defide^ 
de  corpore  Chrijii^  de  boptifmate^  peccatorum  confejj^ne^  matrimoniop  vd 
aliii  facramentii  ecclcjiay  id  generaliter^  qui  de  aliqw  pr4fdi^orum  vel 
4fi  articulii  fidei  aliter  pradicat^  fentit  vel  doceat^  juam  docet  fan£la 

(0)  p.  n^.  hi,  ijf)  Then  it  wai  capiul,  IJL  I.  M.  //h  7»  /.  5% 
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meter  ecctefia^  and  whereas  the  anticnt  coundk  and  imperial  con(H« 
Cations  grounded  thereupon  kept  the  bufinefs  of  herefy  within  cettain 
bounds  and  defcriptions,  as  the  Manicheesy  Neflorians^  Eutychians^  btc, 
fiod  vide  in  Cgdice^  Lib*  I.  tit,  5.  de  hiereticis^  L  5.  in  the  edi£t  of 
Theod$fius  and  Valentinian ;  die  papal  canonifts  have  by  ample  and 
general  terms  extended  herefy  fo  far,  and  left  fo  much  in  the  difcre- 
,  tioh  of  the  ordinary  to  determine  it,  that  there  is  fcarce  any  the  fmalleft 
deviation  from  them>  but  it  may  be  reduced  to  herefy  according  to  the 

r  Q  ^  S^^^  S^^^^'^^'  latitude,  and  extent  of  their  definitions  and 
l**  ^J  defcriptions,  whereof  fee  the  glofs  of  Lindwoed  in  titulo  dt 
Jff^ereticisf  cap.  1.  Reverendijfima  ad  verbum  declarentur, :  the  defini« 
tion  of  Grofleady  tho  fomewhat  general,  is  much  more  reafonable  as 
we  have  it  given  by  Mr.  Fox^  ASls  ii  Mon,  part.  1 .  p.  420,  Eft  fen* 
tentia  humanofenfu  eUSla^  palam  do^a^  perttnaciter  defenfa ;  bift  of  this 
more  heitafter. 

In  this  bufineis  of  herefy,  and  the  puni/hment  thereof,  I  fhall,  as 
near  as  I  can,  ufe  this  method :  I.I  will  confider  in  general  who  is 
Ae  judge  of  herefy  according  to  the  common  and  imperial  law.  2« 
Who  (hall  be  faid  an  heretic  according  to  thofe  laws.  3.  What  the 
punifliment  of  an  heretic  is  according  to  thofe  laws :  then  I  (hall 
confider  more  fpecially,  vi%.  1.  What  was  the  method  of  the  con- 
viftion  of  herefy  according  to  the  antient  law  ufed  in  England  before 
the  time  of  Richard  11.  and  Henry  IV.  And  2.  What  was  the  ufual 
punilhment  of  herefy  here  in  England  before  the  time  of  Richard  II« 
and  Henry  IV.  3.  I  fhall  give  an  account  touching  the  proceeding 
againft  heretics  from  the  beginning  of  Richard  II.  to  the  twenty-fiftlx 
year  of  king  Henry  VIII.  4.  What  is  the  method  of  proceeding,  and 
how  the  law  touching  herefy,  heretics,  and  their  puniihment  from 
25  H,  8.  until  the  firft  year  of  queen  Elizabeth.  5.  How  the  law 
ilood  from  1  EUz,  to  this  day  touching  this  matter. 

i.  According  to  the  common  and  imperial  law,  and  generally  by 
other  laws  in  kingdoms  and  ftates,  where  the  canon  law  obtained, 
the  ecclefiallical  judge  was  the  judge  of  hercfies,  and  hereby  they 
obtained  a  large  jurifdiftlon  touching  it,  fo  that  there  was  fcarce  any 
thing,  wherein  a  man  diflented  from  the  doi^rine  or  practice  of  the 
Roman  church,  but  they  took  the  liberty  to  determine  heretical,  qui 
«  re^o  tramite^  ti  judicio^ecclejia  catholics  detenus  fuerit  deviare^  tf 
is  qui  dubitat  dejide  catholicity  yea  even,  qui  defpicit  ii  negligit  fervarc 
ea,  que  Romema  ecclejiajlatuit  vel  fervare  decreverat :  vide  Lindwood 
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de-futreticis  in  cop,  Reverendlffimae  adverhm  declarentur,  whkk  left 
and  exceffive  arbitrary  latitude  in  the  ecclefiaftical  judge,  and  a  great 
fervitude  and  uncertainty  upon  men  fubje£t  to  their  cenfures :  the  ec- 
clefiaftical judge  was  either  extraordinary,  vi%n  certain  ^Q*  r  a  i 
quifitors  thereunto  deputed  by  the  pope,  or  ordinary,  which  Lo  3i 
was  the  bifliop  of  the  diocefe,  as  appears  by  Lindw9od  de  herettds^ 
tap.  finaliter  verb,  ordinartus  in  gloffa  \  (*)  only  for  the  more  folem^ 
luty  of  the  bufinefs  of  degradation^  which  accompanied  the  fentcncr 
of  herefy  upon  one  in  orders  before  the  offender  was  left  to  the'fecu* 
lar  power,  there  were  fix,  but  afterwards  three  bifliops  to  be  prefeat 
ift  degradation  a  facris  ordinihiSy  viz,  the  epifcopal,  Prejbyttratms^ 
Diaconatus  tsffubdiaconatus,  but  in  minoribus  crdinibus  there  was  ofily 
required  the  bifhop  and  his  chapter,  canonici  Jive  cUricif  6  decreUi^ 
cup.  2.  afterward  the  bufinefs  of  degradation  was  reduced  to  one 
bifliop,  viz.  the  ordinary  of  the  place,  fo  far  at  leaft  as  the  lame  ve- 
fpe£ied  the  ordo  Prejbjteratis  and  inferior  orders. 

But  I  do  not  find»  that  by  the  canon  or  civil  hw  the  declantoiy 
fentence  of  herefy  was  neceflary  in  a  provincial  fynod,  tho  in  great 
cafes,  efpecially  where  a  prieft  was  to  be  degraded,  it  was  moft  com- 
monly done  in  a  provincial  fynod,  partly  for  the  greater  folemnity  of 
the  bufinefs,  and  partly  becaufe  in  fuch  fynods  more  bifliops  and 
others  of  the  clergy  were  prefent ;  but  how  the  ufe  was  in  England 
we  (hall  hereafter  fee. 

IL  As  to  the  fecond,  touching  heretics  and  their  difcriminations 
according  to  the  canon  law,  they  may  be  diftingui(hed  into  three 
ranks:  1.  Simplex  hftreticus.  2.  Hareticus  coniumax.  3.  Hitreticus 
relapfiu. 

1.  A  fimple  heretic  was  fuch,  as  held  an  heretical  o(Hnion,  but 
being  convened  before  the  ordinary,  and  the  opinion  being  fubftanti- 
ally  declared  heretical,  and  the  party  convicted  thereof,  declares  his 
penitence  and  abjures  his  opinion,  in  this  cafe  he  was  difmifled  with- 
out farther  punifhment,  and  this  abjuration  might  be  required  by  the 
ordinary,  and  was  of  two  kinds,  viz,  a.  fpecial  abjuration,  whereby 
he  abjured  that  fingle  heretical  opinion,  for  which  he  was  condemned, 
or  a  general  abjuration,  whereby  he  rcnouriced  all  heretical  opinions  t 
vide  Lindwoadde  Harreticis^  cap.  Reven  iwliffimae  verb,  nifi  refipifcant 
&  abjuraverint  in  to.  ma  ecclefiae  coniue ta  :  and  rhisiabjura-  p  ^^^ 
tion  might  be  requTc^l  not  only  of  thofe,  that  were  dereiSed  ^•^      -* 

{^)  Set  aJfv>  Li^fiwua  dt  hjereticis,  cap^  item  quia  v.rL  ordiniriH 

and 
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and  coRTiAed  of  herefy,  bat  even  of  diofe,  that  were  grapUerfufpt^i  i 
and  if  diey  refitfed  it,  thejr  proceeded  to  fentence  them  as  cmivift : 
Emit*  de  Hareticisy  cap.  ad  abolendam. 

2.  A  Gontuma<:iou$  heretic  was  among  diem  of  two  kinds :  l.  Sueb 
as  refufed  io  appear  before  the  ordinary,  being  accufed  of  herefy,  and 
thereupon  were  duly  excommunicate  and  fo  continued  excommunicate 
for  one  year,  turn  velut  htereticus  conJemneturf  and  was  thereupon 
delivered  or  left  to  die  fccular  power,  ik  k^reuclsj  cap.  7.  /htm  con^ 
tumacid  in  eto^  tstc.  %  Where  the  party  accufed  of  hcrefy  was  cdn. 
v\6t  by  tedimony  or  his  own  confeffion,  and  refufed  to  repeat  and 
abjure,  fuch  a  one  might  diereupon  be  fentenced  as-  an  heretic,  anJ 
delivered  over  to  the  fecnlar  power,  but  yet  he  had  this  favour  or 
priviiege,  if  even  after  fuch  fentence  he  willingly  repented  and  abjured, 
the  ordinary  ought  to  accept  thereof,  and  not  deliver  him  oyer  to  the 
fccular  power,  but  he  was  fpared*  Lindw§od  de  Hareticisy  iop.  Reve- 
rendiffimac  verb,  re{ipifcan^  bt  Ejitr^  de  H^ereticisy  cap.  ad  abolend. 
vert,  fponte  recurrere ;  but  then  the  orfinary  might  detam  him  ia 
prifon :  vide  accordant  1  Mar.  Br.  Herefy. 

3.  A  relapfed  heretic :  and  herein  they  diftinguiAi  between ^^  r#- 
lapftts^  bf  veti  relapfus :  Lindwofd  de  Wetreticis  cap.  item  quiai  verh^ 
rdapfo :  1 .  The  former  is  where  a  man  is  accuied  of  herefy,  and  is 
imder  a  great  fufpicion  thereof,  but  not  conviAed,  only  the  ordtnary 
puts  him  to  abjure,  which  accordingly  he  doth,  and  afterwanb  dbth* 
cniertain,  viiit,  or  comfort  heretics,  fuch  a  perfon  by  the  canon,  law 
may  be  fentenced  as  an  heretic  relapfed,  and  delivered  asti  to  the  fe^ 
cular  power,  but  yet  the  ordinary  may,  as  before,  detain  hin>  in  prifon 
without  aftual  delivering  of  him  over  to  the  fecular  judge  to  be  ex««  • 
cufed.  Lindwood  ubi  fupra^  &f  in  64o  decretaL  cap.  S.  Accvfaf  de  ha- 
reticis.  '2.  Vcr^  relapjui  is,  when  a  man  being  couvi^ledof  herefy, 
and  abfnring  again  ialls  into  herefy,  if  he  be*  diereupon  conVifted  and 
fentenced,  there  can  be  no  fofpei^n  of  the  fentence  by  the  ordinary, 
tho  the  party  repent  and  conform,  but  he  muft  be  delivered  over  to 

P  P  -|  the  fccular  power,  and  the  fentence  ought  to  be  given,  and' 
'•*^   ' -*  is  not  by  any  means  to  be  fufpended  from  execution :  6/o  de 
IJareticisy  cap.  4. 

But  this  relapfing  is  of  two  kinds  according  to  the  quality  of  his 
abjuration :  if  tMfe  abjuratibn  be  general  of  all  herefies,  if  he  after'fall 
into  any  herefy,.either  that  whereof  he  was  formerly  accufed  and  con* 
vi£ted,  or  any  other,  he  is  to  be  fentenced  as  a  sdafrfed  hcreUc ;  but 

if 
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iTthe  abjuration  be  only  fpecial  of  that  herefy  whereof  he  is  accufed, 
theii  he  is  not  to  be  fentenced^  as  a  relapfed  heretic,  unlefs  he  after 
fall  again  into  thd  fairie  herefy,  tvhicJh  he  fo  fpecially  abjured ;  but 
herein  there  h  fonie  difference  afnong  the  doflors,  for  fome  think 
•ven  after  a  fpecial  abjuration  of  one  parcicular  herefy,  if  he  falls  into 
•  another  htfrefy,  tenfetur  reiapfus  :  vide  Extr.  de  Haretich^  cap,  Ac^ 
cufaU  §•  2.  Eum  ver$  inS  to  isf  Litidwood  de  hareticls^  cap.  Item  quia 
verho  fimpliciter  in  glojfa :  but  the  ordinary  may  put  this  out  of 
queftion,  for  it  feems  by  the  canon  law  he  may  at  his  pleafure  ia 
cafes  of  herefy  require  a  general  abjuration,  viz.  de  istreji  genera' 
liter  a  JtmpHciter, 

III.  Nowasto  the  puniflimeht  itfelf  ofherefy,*cfpeciaIly  of  thofe 
that  are  cither  contumaces^  or  relapji :  1.  By  the  civil  law  ;  it  is  true, 
that  the  convidiion  and  fentencing  of  heretics  is  as  vf^  th^eby,  as 
.  by  the  canon  liw,  left  to  the  ecclefiaftical  judge,  fo  that  wiihput 
a  declaration  or  fentence  of  the  eccleflaftical  judge  the  civil  jurifdidion 
cannot  proceed  to  inflidl  any  punidiment.  Lindwood  de  hareticis^ 
cap.  Reverendiflimae  verb.  cOnfifcata  in  gloffe  tho  confiCpation  of 
goods  of  the  heretic  followed  upon  his  convi£tion,  necejfaria  tamen 
ejl  fententia  declarativu  judicis  fuper  ipfi  conffcatione^  bf  hac  fententia 
Jieri  folummodi  debet  per  jttdlcem  ecclejiajiicunt^  tst  mn  per  judicim  Jacu- 
larem  :  vide  in  6to  de  hareticis^  cap.  fecundum  leges. 

But  tho  the  decifion  and  judicial  fentence  of  herefy  was  belonging 
only  to  the  eccIeCaftical  judge,  yet  the  civil  conftitutions  of  em-^ 
perofs  and  princes  did  inftirute  and  ena&  feveral  penalties,  as  con- 
fequential  upon  fuch  fentence,  fuch  as  were  confifcation  of  goods, 
diflierifon  of  heirs,  and  in  fome  cafes  death,  as  we  (ball  fee  hereafter : 
fttod  vide  in  Codice^  Lib*  I.  tit.  5.  de  hareticis  per  totam. 

As  to  the  penalty  of  death  ultimum  fuppUcium  :  it  (hould  -  «- 
fcem  the  antlent  imperial  conftitutions  made  a  difference  ^  ^ 
between  hereGes  in  relation  to  that  punidiment :  it  appears  by  th6 
tixSt  of  Tbepdojiui  Codice^  cap.  4.  the  Afanichees  and  Donatijis  were 
punifhed  with  death,  and  poflibly  fo  were  the  Nejiorians^  ibidem 
tap.  6.  and  generally  all  heretics,  that  feduced  the  orthodox  to  re- 
baptization,  ibid,  cap,  23,  many  other  heretics  were  under  milder 
fentences,  fome  were  puniftied  with  exile,  fome  with  extermination 
from  the  city,  fome  with  pecuniary  mul£ls,  and  fome  with  confifca- 
tion, which,  it  leems,  was  the  moft  ufual  pani(hment:  bat  it  feemj 
thai  by  the  conftitution  of  the  emperor  jFr^^^rici  (which  yet  is  not 

Vol.  I.  Z  extant) 
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extant}  Hodie  indiJilnUe  iltiy  qui  perjudlcem  ecclefiafticum  funt  damnau 
de  h^erejij  quales  funt  pertlnaces  t^  relapjt^  qui  nonpetunttnifericordiam 
ante  fenttntiamj  funt  damnandl  ad  mortem  per  faculares  potejiates^  i^ per 
eat  debent  comburi  feu  igne  cremarL  Llndwood  de  hareticis^  cap,  Rc- 
verendiffimae  verb,  poenas ;  and  from  this  conditution  of  Frederic 
the  courfe  of  burning  generally  all  heretics  indiflin^ly,  if  pertina- 
cious or  relapfed,  took  its  rife. 

Now  as  to  the  penalties  by  the  canon  law,  it  is  true  they  go  no 
farther  than  eccleflaftical  cenfures,  injundion  of  penance,  excom- 
munication, and  deprivation  of  eccleCaftical  benefices  ;  but  yet  they 
niade  bold  by  fome  of  their  conftitutions  to  proceed  farther,  and  in- 
deed farther  than  tl^y  had  authority ;  fuch  were  among  others  im- 
prifonment  by  the  ordinary,  and  confifcacion  of  goods  fc)^  but 
whether  they  adventured  hereupon  only  in  fubfervience  to  civil  con- 
ftitutions, or  whether  by  their  own  pretended  power,  may  be  doubt- 
ful ;  but  howfoever,  it  is  fo  decreed  in  their  canons  and  conftitutions : 
vide  Lindwood  de  htpretlcls^  cap.  Reverendif&mas  verb,  confifcata,  H 
ibidem  Item  quia  verb  fentenjialiter. 

But  indeed  as  to  the  inflidling  of  death  upon  heretics,  their  canons 
go  not  fo  far  as  that ;  neither  indeed  need  they,  for  emperors 
and  princes  being  induced  by  them  to  ena£t  fuch  fevere  conftitutions 
r  fl  -I  ^hey  did  in  efFeft  the  bufinefs  by  fentencing  the  heretic,  and 
'•*'  ^^  then  leaving  him  to  the  fecular  power,  fo  that  the  fecular 
power  was  only  in  nature  of  their  executioner ;  and  altho  they  dired 
in  fome  cafes  of  treafon*  an  interceffion  to  be  made  to  the  fecular 
power  to  fpare  the  life  of  the  offender  tlms  committed  over  to  the 
fecular  power,  Extr.  deverborumjignificatione  cap,  Novimus,  yet  we 
find  no  fuch  curtefy  for  heretics,  but  the  princes,  that  do  not  ef- 
feflually  proceed  according  to  the  utmoft  of  their  power  to  eradicate 
them,  are  threatned  with  excommunication,  and  accordingly  they  are 
required  to  take  an  oath  to  perform  it,  Extr.  de  hareticis^  cap.  Ad 
abolendam.  (*) 

Therefore  as  to  the  puniftiment  of  heretics  with  death,  of  an  he-i 
retic  fo  declared  by  the  bifliop,  it  was  left  to  the  fecular  power  with 
this  difference,  if  the  perfon  convidled  were  a  layman,  he  was  im- 
mediately after  his  fentence  to  be  delivered  to  the  fecular  power  to  be 


(c)  For  in  England  before  the  ftatute  of     3  C:  InSlt,  4j« 
^  H.f,  eaf,  7.  neither  landi  nor  goodt         (*J^  ride  un/iit*  FrederUit  §.  6; 
wfeilcd  by  a  convi&ion  for  berefy. 


were 


burnt) 
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burnt ;  but  if  he  were  a  dergyman  within  the  greater  or  lefler  orders, 
he  was  firft  folemnly  degraded,  beginning  with  the  chiefeft  order 
he  had,  as  that  of  priefthood,  and  fo  to  the  loweft,  damnati  per 
tccUJiam  judici  faculari  relinquentur  animadver/ione  debita  pumendi^ 
clericis  afuis  ordinibus prima  degradatis.  Extr,  de  hereticis^  cap.  ex* 
communicamus ;  (t)  the  foleinnity  whereof  fee  at  large  in  6/0  decre^ 
tat,  de  poems  cap,  Degradatio,  Fox*s  a^s  and  monuments  part  i',  p» 
674.  the  degradation  of  Wdliam  Sawtre. 

This  degradation  by  'the  latter  cannons  might  be  by  one  biihop, 
dio  formerly  it  required  more. 

When  the  fentence  was  given  by  the  ordinary,  and  the  offender 
thus  left  to  the  fiscular  power,  he  was  delivered  over  to  the  lay-officer» 
and  then  a  mandate  or  writ  iflued  from  the  chief  magi(bace  to  execute 
die  offender  according  to  the  fecular  law ;  but  of  this  more  particu- 
larlv  hereafter. 

I  have  been  the  longer  in  thefe  particulars,  that  we  thereby  may 
obferve  thefe  two  things:  1.  How  miferable  the  fcrvitude  of  chrif* 
tians  was  under  the  papal  hierarchy,  who  ufed  fo  arbitrary  and  un-* 
limited  a  power  to  determine  what  they  pleafed  to  be  herefy,  and  then 
%mni  appellattone  poftpofita  fubje£ling  men's  lives  to  their  fen-  -  . 
tcncc.(*)  2.  How  finely  diey  made  the  fecular  power  their  Lo9^J 
vaflals  in  execution  of  this  odious  pece  of  drudgery,  as  it  was  mana- 
ged and  pradlifed  by  them. 

I  come  now  to  a  clofer  coniideration  of  herefy,  and  its  punifliment 
according  to  the  ufage  received  in  England^  and  the  laws  relating 
thereunto,  according  to  the  method  above  propounded. 

I.  Therefore  how  the  ufage  and  law  obtained  concerning  this 
matter  in  England,  before  the  time  of  Richard  II. 

As  die  romifh  religion  was  generally  received  here  in  England  in 
diis  period,  fo  the  manner  of  proceeding  touching  herefy  was  much 
according  to  the  papal  decretals  and  conftitutions,  whereof  a  large 
acc(.unt  is  above  given. 

The  jurifdidlion,  wherein  herefy  was  proceeded  againft,  was  at 
die  common  law  of  two  kinds :     i.  The  convocadon  or  a  provincial 

»(f>  Vide  Lbtiwood  di  biiritUltf   tmf*  heretict)  fays,  SodmSet  fwquit  aeeujktut 

Finalitcr  verb,  fententiet.  ^feu  jvft^  fiu  iHJmfii,  nuiTpu  appelUt'wnUt 

(*)    GMidus    CUomttnfii    «mm    it^  ntUlmt  drftnJMs  rtftifh  ^tficknU,  damnA^ 

fpcaking  ot  the  feverity  ot  the  pope  and  Mr,  ^jTawmis  crmdeltttr  imkitifr.    SeesUo 

tfie  emperor  Frtdtric,  (the  author  of  the  Mgt*  Fsris^  /•  4to« 
coofticutioa  afore-acatioiMd  for  bonung 

Z  2  fynod. 
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fynod.     2.  The  dioceian  or  Bifhop  of  the  dioeefe,  inhere  the  hereiy 
was  puU^ed,  and  the  heretic  rcfided,  * 

1 .  As  to  the  fortner  it  is  wilhoxit  qucftion,  diftt  in  a  convocation 
of  the  cler^  or  provincial  fytiod  they  might  and  frequently  did  here 
in  England  proceed  to  the  fcntencing  of  heretics,  and  when  conTift-< 
ed,  left  them  to  the  fecular  Jxrwer,  ii^hcteupon  the  wrk  of  Hitretic^ 
evmbarntdo- thight  ifiue,  (thus  it  wa^  done  in  the  cafe  of  the  apellate 
y^Wf  Bra^i  de  Coronoy  Lib,  III.  (d)^  and  in  the  cafe  of  Sawtrc  (f)i 
2  H\  4.  who  was  conviA  in  the  convocation  of  London f)  and  then  the 
aichbifliop,  who  was  prafes  concilii^  pronounced  the  fentence,  de- 
graded the  offender,  if  in  orders,  aiid  fignified  die  eonvi€Kon  into 
chancery,  whereupon  the  writ  de  hatetico  comturendo  iflhed. 

2.  As  to  the  power  of  the  bifh op  or  diocc&n  alone  there  hadi  beeit 
diverfity  of  opininions ;  fome  have  thought,  that  the  bifbop  of  (tid 

-  ^  diocefe  might  proceed  againft  herefy  by  ecclefiaftical  cenfures« 
'■*'^  •■  but  as  to  the  lofs  of  life  the  cottvi6liott  doght  to  be  at  leaft  in 
a  provincial  council,  ^'ithout  which  the  heretic  ought  not  to  undergo 
death  by  the  writ  de  hstretlro  combnrltnio.  1.  For  that  in  the  eafi^ 
Mentioned  by  Braflon^  Lib.  III.  dt  Corona  the  conviftion  of  that 
herefy,  ot  rather  apoftacy,  v(  hereupon  the  ofl^der  was  bnroti  wa^ 
in  the  provhlcial  cotincil  at  Oxford,  i,  iThe  Vftit  de  harttico  coHttu^ 
rendo  in  the  tegifler,  and  F,  N.  S.  rtcttes  the  eMvi(Sion  to  be  iii  a 
provincial  counfcil,  and  according  to  it  is  the  opinion  of  Fitzhtrki^i^ 
ihidem  foh  f  69.  and  the  ftatute  of  9  /?.  i;  (hereiifti^r  mfciition^) 
giving  power  to  the  ordinary  finally  to  fentence  an  heretic,  fo  that 
death  fhould  enfue  thereupon,  was*  mva  jmrifdUlionis  in  hacfatu  in^ 
trodnila.  Again  my  lord  Cok^^  12  Rtf,  f.  S6,  57^  recited  flits  te  be 
the  opinion  of  all  the  judges  in  2  Mar,  and  tn  eft  A  agreed  liiitd  49 
Eliz.  by  sir  yohn  Pcphanty  and  others,  5  Ref\  Cawdrie^t  tafe,  p.  fii» 
4.  'accordant^  and  Brooke  feems  to  acctJiil.  1  jW»r.  BK  Herejf, 

On  the  t)ther  fide  others  have  holden-,  that  the  diocefan  aiene  \if  ' 
the  cannon  law  might  convidt  of  lie rcfy,  and  that  thereu^n  this  writ 
may*  bb  rfltted:  K  This  is  cotifonant  to  the  old  decietalsy  asxi  like- 
wife  to  the  priDvinctal  conftitutions-  of  Atmrdtfi  Courtmy  and  othorti 
that  the  diocefan  alone  without  the  afliftance  of  a  provincial  council 
might  cohviA  of  herefy,'  and  ddiver  over  the  effinider  to  fim  ftcblltr 
power.    2.  AgaiAi  the  iktuie  cf  2  U.  4.  emp.  li*  ncites  and  adaiLt$> 

Cd)  Lib.  III.  cap,  ^,}ot,  ii4.  d.  jfSs  and  Urn.  JToA  L#«  fiS6«  itpM»-'f  >M» 

{tj  State  Tr,  ^91,  VI.  Jf^tnd,  f.  a.FwU     TW.  Vlll, /.  ; 78. 

tbe 
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^t  power  of  fhc  dloccfjin  in  this  cafe,  but,  that  by  reafon  of  the  of-. 
f^niefs  going  from  diocefe  to  diocefe^  and  refu&ng  to  appear  before 
t]ie  ordinary,  he  was  interrupted  in  his  proceeding,  and  thereupon  the 
ftatute  gives  fiainher  remedy.     3    That  accordingly  it  was  pra£ti{ed 
in  the  time  of  ^vtccn  E/izatetit  when  all  former  iUtutes  concerning 
herefy  were  repealed,  and  the  cafe.Aood  as*  it  was  at  comnion  law. 
4*  That  it  was  accordingly  refolved  by  Flemings  Tanfield^  fViUiams 
and  Qroh  in  9  Jac.  (f)y  wh^n  Legate  was  burnt  for  herefy ;  and  ac- 
cordingly my  lord  Coke  P.  p,  cap,  5.  p.  40.  feems  to  be  of  ^       . 
the  fame  opinion  fgjy  zf\d  fo  feems  to  rotra(^  what  )ie  had      '^ 
before  delivered  in  his  1 2th  report.. 

This  buGncfs  will  be  farther  coniidcred  in  the  fequel  of  this  chapter^ 
for  tlie  prefent  I  (hal}  oply  fay  tht»  mu^h. 

1.  That  the  diocefap,  as  to  eccleHallical  cenfures,  may  doubtlefs 
proceed  to  f^ntence  herefy. 

2.  I  think  tliat  at  common  law,  and  fo  at  this  day,  (all  former  fta- 
tvtes  being  pow  repealed  by  I  £ii^'  cap.  1 .)  if  the  diocefan  convidts  a 
man  of  herefy,  and  either  uppn  his  refofal  to  abjure,  or  upon  a  relapfq 
decrees  hiRi  to  be  delivered  over  to  the  fecular  power,  ^  this  be  fig^ 
nified  under  the  fe^l  oi  the  ordinary  into  the  chancery,  the  king  might 
thereupon  by  fpecial  warrant  command  a  wrjt  de  h^tretico  comburenda 
(h)  to  tfliie,  iho  this  were  a  matter  that  lay  in  ]y$  difcretion  to  grant, 
fufpend,  or  refufe,  as  (he  cafe  might  be  cbcumdantiated. 

And  what  is  here  faid  of  the  diocefan  or  bifhop  of  the  diocefe  is  true 
alfo  of  the  guardian  of  the  fpiritpalties  fede  vacante^  bat  ^till  the  fta- 
tute of  2  H.  4.  the  vic^r  gieneral,  conunilTary,  or  official  of  the  dioce- 
fan  had  nq  cognizance,  unlefs  by  fpecial  commi^on  ^s  an  inqoiiitor 
from  the  pope ;  and  Lindwvod  gives  t|ie  reafon  dt  h^rretUis  cap.  Itenx 
^uia  turpis  verb^  ordinaiii  in  gl<^%  Efi  enim  caufa  h4trifis  una  dc 


(f)  f  a  Co,  Rep,  91. 

{gj  Lofd  Co4«  dqci  aoC  intiniate  at  if  I10 
wai  of  thii  opinion,  or  had  retraced  what 
W  h^d  (raid  io  bit  lath  report,  and  had 
Been  foUmoly  rcrplvcd  in  Cmodri^^  cafa)  t 
lit  fayi  lodenl,  thjt  Ir^m  the  flat  ate  of  % 
H.^pay|>fr|MiiercdthMcqnbUtfiofi,  that 
the  diocelan  natn  jurifdi£lir«n  of  herefy, 
fifd  focpidimly  it  ma  raloWcd  nttcfratrt 
cafe,  and  that  upon  a  conviAioo  before  the 
evdilMrry  of 'herefy,  the  wrk  de  h^retco 
<mkurc9d9  dioil^  li«  I  Uiia  )ie  aiei^tioM  at 
Alio  rtfotved  in  Ltgati't  cafe,  as  in  truth  it 
wu ;  but  to  this  lall  refolution  he  doth  not 
4eclV€  any  ailcDt,  for  it  it  the  ficA  opfji^ 

Z3 


which  he  fays  may  be  gathered  from  the 

aft  of  a  ^*  4« 

(b)  Whether  this  writ  lay  at  commoi| 
law,  or  was  introduced  by  the  clergy 
yibov^  t)if  time  of  Btn^  IV.  kith  beco 
made  matter  of  (jaeftion ;  fee  Statt  ^r« 
fW*  IL  p.  [975  3  if  the  coaamoii  Uw  gave 
fuch  a  writ ;  it  will  be  difiicult  to  reconcile 
xt  with  what  our  author  fays  a  Ijttlc  below, 
th^t  the  ufi^t  penalty  was  confti'catioa  and 
banishment,  and  that  5  X.  a  was  the  firft 
tenpocal  lav^  apiiiA  herefy,  whiftb  yet 
went  not  fo  high  as  death,  but  only  to  im« 
prifonmeot  and  ccclcfiaftical  cenfure. 

majoribus 
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majoribus  caufis^  qua  pertinent  ad  folos  epifcopos\  but  the  ftatutes  of  2 
Jit,  4.  cap.  15.  2  H.  5.  cap.  7.  while  they  were  in  force,  gave  the 
cognizance  of  herefy,  as  well  to  the  bi(hop*8  commiflaryy  as  the 
bifliop.  • 

|.  ^  3*  But  yet  I  never  find  before  the  time  of  Richard  II.  that 
■-*'"*' J  any  man  was  put  to  death  upon  a  bare  convidUon  of  berefy, 
tho  after  a  relapfe,  unlefs  he  were  fentenced  in  a  provincial  council : 
and  the  reafon  feems  to  me  to  be  this,  when  the  ofiender  was  con^ 
viAed  of  herefy  either  thro  pertinacity,  or  after  a  relapfe,  and  fo  de« 
liver'd  over  to  the  fecular  power,  die  ecclefiaflical  judge  had  done  his 
buiine(s,  and  the  reft  that  follows  was  to  be  the  a£l  of  the  temporal  or 
civil  power,  who  were  never  obliged  nor  thought  themfelves  obliged 
here  in  England  to  take  away  the  life  of  a  perfon  upon  fo  {lender  an 
account,  as  the  judgment  of  a  fingle  biihop  (1)^  nor  indeed,  unlefs  it 
were  a  fentence  by  the  weighty  body  of  a  provincial  council:  vide 
Bra/lon^  ubifupra. 

For  as  this  kitigdom  was  never  obliged  by  the  canons  or  decretals 
of  popes  or  of  provincial  councils,  further,  dian  they  were  admitted, 
fo  neither  were  they  bound  by  the  imperial  conftitutions  of  the  em- 
peror Frederic  or  others,  who  by  their  t&&s  inflid  death  upon  all 
perfons  cenfurcd  by  the  diocefan  to  be  relapfcd  or  contumacious  here- 
tics ;  but  herein  they  did  as  the  laws  and  uiiges  of  the  kingdom,  and 
their  own  prudence,  and  the  circumftances  of  the  cafe  required  or 
dire<fted. 

But  yet  1  take  it,  that  the  conviiJlion  before  the  diocefan  alone  was 
a  good  conviftion,  and  the  party  might  thereupon  be  left  to  the  fccu- 
lar  power,  and  fo  burnt  by  a  writ  de  karetico  comburendo^  if  the  king 
and  his  council  thought  fit,  tho  defaao  it  was  not  at  all,  or  at  leaft 
not  ufually  fo  done,  till  the  time  of  Henry  IV.  unlefs  the  convidion 
and  fentence  were  in  a  provincial  council,  for  the  reafon  before  given. 
Fitxherbert  therefore  was  herein  miftaken,  and  alfo  when  he  faith, 
it  was  to  iffue  only  in  cafe  of  relapfc  ;  for  a  relapfe  could  not  be 
without  conviaion,  and  if  the  party  were  thereby  convided  of  the 
herefy,  whereof  he  was  accufed,  and  periifted  in  rt  *till  after  fentencet 
and  rcfufed  to  abjure,  fuch  a  contumax  ot  pertinax  fuereticus  might  be 
proceeded  againft  as  a  relapfed  heretic,  and  a  wrk  de  haretico  camiu^ 
rendo  might  thereupon  iffue,  as  it  feems,  for  the  writ  in  tiie  regifler 

OJ  la  C9  Rep.  56. 

being 
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being  formed  upon  a  relapfed  heretic  purfues  the  cafe  as  it  finds  it,  but 
is  not  exclufive  of  the  other  cafe  of  a  contumacious  heretic,  that  per- 
fifts  therein  before  and  after  the  fentence ;  de  quo  videfupra ;  vide 
accordant  1  Mar.  Br.  Hcrefy  1.  and  25  if.  8.  cap.  14. 

Touching  the  penalty  of  convifls  of  herefy  here  in  England^  I  find 
very  rarely  death  inflicted ;  before  the  reign  of  Richard  II.  the  ufual 
penalty  was  confifcation,  and  feizure  of  goods  ;  quod  vide  Clauf.  2o. 
i!/.  3.  w.  11.  dorf.  touching  Ernald  de  Peregard^  who  was  conviil  of 
hcrefy,  and  his  goods  feized  to  the  king's  ufe  ;  the  like,  Clauf.  26  H. 
5.  m.  15.  pro  Stephano  Peiitery  and  as  to  corporal  punifhment  of  fuch 
conviAs,  it  was  ufually  in  anticnt  time  banlihment  and  (llgmatizing, 
as  appears  by  Ralph  de^Diceto^  Juh  anno  1166.  in  the  time  oi Henry  IL 
and  Brompton  H.  2.fub  anno  1 159.  (*},  but  their  convidion  was  in  a 
provincial  council  held  at  Oxon  prafente  rege^  t^  firafentibus  epifcopis. 
But  quo  jure  the  forfeiture  of  goods  was  then  pra6lifed,  is  confidcr- 
ablc :  vide  Co.  P.  C.  cap  5.  the  forfeiture  of  goods  was  introduced. 
by  2  H.  5.  and  that  ftatute  being  repealed,  ceafcth. 

And  in  the  firft  temporal  law,  or  pretended  law  (k)  made  againft 
fuch  offenders,  t'/z.  5  R.  2-  cap.  5.  where,  upon  certificate  by  the 
prelates  into  the  chancery,  commiffions  (hall  iffue  to  the  ihcriffs  to 
apprehend  and  imprifon  the  offender,  it  is  only  until  they  will  juftify 
themfelves  according  to  the  law  and  reafon  of  holy  church,  fo  that  it 
feems  the  punifhment  did  not  )\\\htrXo  de  faHo  exceed  imps  ifonment 
and  ecclefiaflical  cenfures ;  and  yet  it  feems  that  Swindcrly  and  others 
in  the  time  of  Richard  IL  before  the  flatute  of  2  H.  4.  were  ordered 
to  be  executed  for  hcrefy:  vide  Fox  part  1.  p.  580,  618.  but  none 
by  name  appear  to  b^  executed,  ibidem  p.  659.  but  of  this  here- 
after, (t) 

As  touching  the  writ  de  haretico  comburendo  it  was  no  writ 
of  courfc,  nor  iffued  by  the  chancellor,  but  by  fpecial  war- 
rant from  the  king  upon  the  certificate  of  the  conviftion  and  fentence 
made  to  the  king  under  the  feal  of  the  archbifliop,  if  it  were  in  a 
provincial  council. 


[395] 


(♦)  Sec  alfo  Mat.  Paris,  p.  105.  ^ 
(kj  Ottr  author  here  calU  it  a  pretended 
iaiof  and  lord  Cokt  calls  it  a  fuffefed  oS^ 
Wcaufe  the  commons  never  confented  to  it, 
for  which  reafon  in  the  next  feflion  of  par- 
liament it  was  annuldy  altho  by  the  prelates 
means  it  hath  been  continually  printed, 
and  the  a£t,  which  annuld  the  famC)  hath 
.  been  from  time  to  time  kept  from  the  ptiat. 
|»  C0.  Hef.  f.  57. 


(f )  It  does  not  appear,  that  vny  were 
oroerd  to  be  executed  for  hcrefy  in  this 
reign,  and  as  to  Stuinderiy,  Mr  Fox  fays, 
he  was  declared  an  heretic,  but  fulfcrd  no 

5re»t  harm  during  the  life  of  king  Richard 
I.  and  if  he  was  burnt,  it  was  not  tiU 
after  the  ftatute  of  a  iil.  4.  See  F»x*%Afft 
and  Mttt.  p.  610. 


z* 
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And  thus  far  what  I  find  concerning  herefy  at  common  bw  beforo 
thf  time  of  Richard  IL 

II.  As  to  the  times  of  Richard  11.  Henry  IV.  Henry  V.  and  fo  la 
25  Henry  VIIL 

The  firft  temporal  law,  or  pretended  law  againft  heretics  in  Ais 
kingdom,  was  5  R.  2.  cap.  5.  which  did  not  go  fo  high  as  death,  but 
only  to  imprifonment  and  ecclefiaflical  cenfure,  as  appears  by  the 
printed  flatute ;  but  this  was  in  truth  no  a£t  of  parliament,  for  the 
commons  never  aflented  ;  and  accordingly  Rot^  Pari,  6  R.  2.  n.  52. 
the  fame  is  declared  by  the  king  and  parliament,  which  it  l^  Xnxt^ 
was  never  printed  among  the  ftatutcs,  but  is  at  large  recited  by  Mr. 
FoK^  part  \.  p.  576.  and  therefore  we  find  no  other  puni(hment  during 
this  king's  time,  but  imprifonment  and  ecclefiaftical  cenfures.. 

But  in  the  time  of  Henry  IV.  the  power  of  the  diQcefan  was  en-j 
larged,  viz,  by  the  ftatute  of  2  H  4.  cap.  \  5.  (I)  viz,  the  diocefai^ 
hath  power  given  htm  to  arreft  and  imprifon  perfons  fufpeS  of  herefyt 
till  purgation  or  abjuration,  and  hath  alfo  power  to  fine  and  iroprifoi^ 
perfons  for  thofe  ofFenfes,  and  eftreat  the  fines  ;  and  if  a  perfon  be 
coni>i£l  of  herefy  before  the  diocefan  and  his  commiifaries,  and  da 
refufe  to  abjure,  or  having  abjured  fall  into  relapfe,  fo  that  according 
to  the  canons  he  ought  to  be  left  to  the  fecular  court,  A|vbereupon  ere* 
dence  (haU  be  given  to  the  diocefan  or  his  commilT^ries,  then  the 
flierifFof  the  fame  county  ihall  be  perfonally  prefent  at  the  preferring 
of  the  fame  fentcnce,  when  required  by  the  diocefan,  and  fhall  receive 
die  perfon  fentenccd,  .and  caufe  him  before  the  people  in  an  high  placq 
to  be  burnt. 

This  ftatute  gave  in  effirdl  the  \vhole  power  to  the  dioce- 
fan, and  upon  this  account  fVilliam  Sawtre  (m)  after  fen- 
tence  and  degradation  in  the  provincial  fynod  of  London  was  burnt  in 
the  beginning  of  Henry  IV. 's  nfurparion  ;  the  whole  procefs  and  hifr 
tory  of  whereof  is  delivered  by  Mr.  Fox  in  his  ails  and  monuments^ 
part  \. p.  674,  675.  and  yet  it  is  obfervahle,  this  was  not  done  barely 
by  the  order  of  the  dioceian  fnj^  but  a  i'pecial  writ  de  haretlco  com* 

• 

hurenda 


U9(>^ 


(/)  Thii  flatute  was  sfterwarda  repcal'd 
by  25  H,  8.  cap,  14. 

(n)  He  -was  a  parifli^prieft,  fir  A  oi  ^, 
3Sargaret  of  LfMii  in  the  county  of  N^rfo/kf 
md  afierwajda  of  St.  Sytkt'h  chutcTi  in 
S^tbt-laatf  Lcw^oti,  and  was  the  fi>ft,  who 
appears  to  have  been  cxccttLed  (01  fiornui 
hciefy  in  En^Und* 


(«)  Kor  could  it  be  fo  done,  beeanfe  be 
was  not  fentenccd  by  vhtue  t>f  the  ad  of 
if.  4.  which  extended  onlv  to  convidiiont 
before  the  diocefan  or  nis  commiflfary, 
wbcieai  Savttee  was  convided  [>eioTe  the 
convocation;  and  even  on  a  conviction 
before  the  diocefan  the  Iheriff  had  no  power 
io  biiru  tb^  party  convitl  without*  a  writ^ 

indeii 
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imendn  iflued  to  the  mayor  and  {herifl^  of  London  to  perform  th^ 
f;une,  which  writ  is  there  mentioned  verbat'mf  and  is  the  very  fame^ 
which  is  recited  by  F*  N,  B.  fol,  269.  and  was  the  warrant  fpr  the 
burning  of  fVdliam  Sawtre. 

Now  touching  this  matter  we  are  to  obferve,  tfiat  the  parliament 
of  2  i/.  4.  began  the  20th  day  of  January  in  o^abis  Hilarii^  it  con- 
tinued til)  th^  1 0th  oi  March  following^  fFi/liam  Sawtre^  having  the 
year  before  b.een  convifted  for  herefy  before  the  bi(hop  of  Norwich^ 
was  upon  the  22d  and  24th  of  Febr.  2  H.  4.  (which  was  (itdi)g  tb^ 
parliament)  in  the  provincial  council  held  in  St«  PanVSf  London%  coa- 
vi£ted  and  fentenced,  as  a  relapfed  heretic,  and  an  heretic  to  be  pu-<< 
nilbed ;  this  was  done  in  the  provincial  council  before  Thomas  jlrundel^ 
^rchbifliop  of  Capterbury^  as  appears  by  the  a^s  of  the  regiftry  of 
Canurburj  collcAed  by  Mr.  Fox^  part  1.  p.  673,  674,  675-  upon  the 
26th  of  /V^r.  the  writ  de  haretico  comburendo  was  formed  and  made 
by  the  advice  of  the  lords  temporal  in  parliament,  which  writ  bean 
Ujie  26  Fiir.  2  H.  4«  per  ipfum  regent  isf  conjilium  in  farJiamentv^ 
^d  is  entered  verbatim  in  the  parliament-roll  2  H.  4.  »•  29.  -  « 
and  is  the  vcfry  iame  with  that  in  FitzA-  N.  B.  before-men-  L397J 
tioned,  and  agrees  verbatim  with  it  ^  and  upon  this  writ  Sawtre  wa|' 
))umt,  being  firft  folemnly  degraded. 

This  convi^on,  fentence,  and  writ,  dio  after  the  commencement 
^f  the  parliament,  was  before  the  end  of  that  parlianoient,  and  con-* 
Ijpquently  before  the  fiatute  of  2  H.  4.  cap,  1 5.  pafled,  which  paflM 
not  till  the  laft  day  of  the  parliament,  viz*  10  Martii ;  fo  that  at  that 
time  the  ofiender  could  not  be  executed  but  by  writ  de  haretico  com-- 
iurendoy  for  the  diocefan  had  not  power  by  his  own  immediate  war« 
Tapt  to  command  execution,  till  that  pailed,  which  pafled  not,  till  after 
the  definitive  fentence. 

In  th|s  parliament  there  was  a  petition  of  the  clergy  againft  here-* 
tics,  whiph  was  the  foundation  of  the  ftatute  of  2  H.  4.  cap.  15.  and 
W2ts  grimed  by  the  king  de  confenfu  magnat4m  fsf  aliorum  procerim 
regni  in  prafenti  parliamento  exijientium^  wiiA  iome  additional  claufes» 
which  were  ?lfo  ^rawn  up  into  the  ^&  of  2  H.  4.  cap.  1 5.  but  in 
Aat  a,nfwer  qp  cpi^ent  of  tl^e  coounons  appears,  and  yet  the  a£t  was 

unlcff  he  Wai  prefeqt  at  the  protnouocine  wa^  burnt,  I  know  not,  except  it  be  wtth 

the  fentence,  fee  5M/e  Tr.  f^oA  VI.  ^^^MO*  regard  to  the  encouragement  the  clergy 

/.  I.  belidici,  u  our  author  obferv^  below,  might  take  from  ihc  profpcfi  of  in  pa(&ps 

tbU  id  did  not  pafs  till  after  Sawtrt  was  for  antic ipatiog  the  exercife  of  fucu  a  cruel 

feotenced,  fp  that  bow  it  can  be  faid,  that  (tbo  tp  tton  de^i^blc}  ppwcr. 


}t  wa«  upon  account  of  Uiit  a6k  tbat^4atfr« 


drawn 
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drawn  up,  and  proclaimed,  and,  as  It  is  now  printed,  is  recited  to  be 
at  the  petition  of  the  prelates,  clergy  and  commons  of  the  realm  in 
parliament,  and  the  enacting  clanfe  is  by  the  king  by  the  ailent  of  the 
ftates  and  other  difcreet  men  of  the  realm  being  in  the  faid  parliament: 
this  is  obferved  by  Mr.  Fox  in  his  Ails  and  Monuments^  part  l,p,  11'S. 
whereupon  he  concludes,  that  this  was  no  a£t  of  parliament,  but  an 
a£t  of  the  king  and  clergy  like  that  of  5  R,  2.  before-mentioned, 
ivhich  was  declared  void,  becaufe  the  commons  never  alTented,  as  is 
before  obferved. 

But  the  truth  is,  the  commons  did  aflent  to  this  acl,  tho  their  aflent 
be  not  exprefled  in  the  parliament-roll  as  it  is  entered,  as  appears  in 
the  fpcech  of  the  fpeaker  of  the  commons  to  the  king  the  laft  day  of 
the  parliament,  Sot.  Pdrl.  2  H.  4.  n.  47.  where  they  thank  the  king^ 
for  the  remedy  he  had  ordained  in  deftru£iion  of  the  heretical  doflrine 
of  the  fe£ls ;  and  befides  in  the  fame  parliament^roll,  «.  81.  **  Inter 
'*  petitiones  communitatis.  Item  prient  les  communes,  qe  quant,  af- 
**  tun  home  ou  feme,  dc  qel  eftate  ou  condition  qil  fait,  foit 
139  J  «<  prife  &  imprifone  per  LollarJte^  qe  maintenant  foit  mefn 
**  en  rcfpons,  ct  eit  tiel  judgement,  come  il  ad  defervy  en  example 
*^  dautres  de  tiel  male  fedb  per  ligierment  cefler  lour  malveys  predica- 
**  tions,  &  lour  tenir  al  a  foy  chriftian.   Ro*.  le  Roy  le  voet. 

It  is  true  diis  was  never  drawn  up  into  a  diftind  a6l,  for  the  pro* 
vifion  by  the  ftatute  of  2  H*  4.  cap.  15.  had  a  full  and  efie£^ual  pro* 
vifion  for  it ;  but  this  petition  of  the  commons  widt  the  king's  aflent 
was  the  principal  bafis,  upon  which  the  ftatutc  of  2  H*  4,  cap.  1 5. 
was  built,  and  the  ftatiite  was  drawn  up  upon  both  petitions,  as  well 
that  of  tlic  commons,  as  that  of  the  clergy  both  put  together,  as  was 
ufual  in  thofe  times,  and  fo  warrants  the  recital  of  the  preamble  of 
the  printed  ftatutc  of  2  H>  4.  of  the  petition  both  of  the  clergy  and 
commons  (*),  and  every  man  knows,  that  in  tlie  time  of  Htwy  IV. 
and  afterwards  the  profeffors  of  the  chriftian  religion,  (that  yet  for 
the  fame  was  fentenced  as  heretics,)  came  under  the  reproachfiil  title 
of  Lollards. 

This  aft  of  2  H.  4.  doth  not  determine  what  is  herefy  or  what  not^ 
but  leaves  it  to  the  decifion  of  the  dioccfan,  which  wild  and  unbounded 
jurifdidion  they  had  and  ufed,  till  25  H.  8.  this  therefore  was  their 

(*)   This  petition  of  the  commons  a-  nothing  ip  it,  which  can  be  a  Mrarrant  for 

mounts  to  no  more,  (han  that  the  Lollards  fuch  fcvere  penalties,  as  are  provided  by 

ihould  be  cald  to  an  account  and  pun^Aied  that  a£l,  thele  proceeded  from  the  petition 

accordipg  to  their  defqrts,  but  contains  of  the  clergy* 

power 
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power  at  common  law,  and  the  temporal  judge  or  power  was  to  give 
credence  herein  to  their  fentence,  but  yet  the  confcqueftce  thereof 
being  but  to  be  left  to  the  fecular  power,  the  fecular  power  might  ex- 
erclfe  his  own  difcretioni  and  grant  a  writ  de  haretlco  comburendoy  if 
he  were  fatisfied  of  the  juftice  of  the  fentence,  or  forbear  the  granting 
it,  if  he  were  not  fatisfied,  that  the  thing  charged  was  a  real  herefy,  or 
that  the  ecclefiaftical  judge  had  proceeded  fairly  in  the  cafe,  (f  J 

But  there  were  fome  points  of  power  introduced  by  this  «  ^ 
z&y  and  given  to  the  diocefan,  which  he  had  not  at  the  com-  l-o99J 
nion  law,  vix* 

1.  Power  to  ameft  and  imprifon  perfons  fufpe6t  of  herefy,  for  altho 
the  pope's  decretals  had  before  this  pretended  to  give  power  of  im«- 
prifonment  to  the  diocefan,  Extr.  depanis^  cap.  3.  in.  eto^  yet  tliat 
power  never  obtaind  in  England^  till  this  a£t  of  2  H*  4. 

2.  Power  to  fet  and  eftreat  fines  upon  the  offender. 

3.  Power  to  deliver  over  immediately  to  the  temporal  officer  a  Te« 
lapfed  or  contumacious  heretic  to  be  btirnt  without  expefling  the  king's 
writ  de  Aaretico  ' comburendoy  with  this  notable  advantageous  claufe 
whereupon  credena  Jhall  he  givfn  to  the  diocefan  or  his  commijjary. 

'  And  accordingly  the  bifhops  after  this  a£l  put  the  fame  in  ure  by 
their  own  immediate  warrant  or  order  delivering  the  pany  to  the 
(heriff  to  be  executed ;  but  yet  the  conclufion  of  their  fentence  ran 
moft  commonly  as  formerly,  viz,  appointing  him  to  be  left  to  ^e 
fecular  power,  and  fo  leaves  him,  but  fomecimes,  ^s  in  the  definitive 
fentence  againft  the  lord  Cobham^  Fox^part  l,p,  734.  committing  him 
from  henceforth  to  the  fecular  powcr^  and  judgment  to  do  him  thereupon 
to  death. 

Now  it  Is  true,  that  upon  the  fentence  of  the  diocefan  the  fheriflF 
or  officer,  or  any  other  were  not  to  difpute,  whether  the  fame  were 
truly  herefy  or  not*  1.  Becaufe  it  was  an  a£t  within  their  cognisance 
and  jurifdid^ion.  2.  Becaufe  it  is  by  '2  IT.  4.  enadled,  that  credence 
herein  {hall  be  given  to  the  diocefan  or  his  commifiary. 

But  yet  as  to  the  firft  point  of  the  ftatute,  the  imprifoning  of  per- 
fons  fufpc6l  of  herefy,  the  temporal  judge  had  cognizance  and  power 
to  determine,  whether  that  for  which  the  party  was  imprifoned  by 

(f)  But  by  thepapil  oonftitutiont  this  **  the  penalty  of  excommunication  mud 

liberty   is    not  allowed    to  the    fcdilar  **  execute  the  penalties  by  the  in^uifuora 

power,   for  by  thofe  conftitutions  it  ta  **  impofcd  on  heretics  without  reviling  the 

provided.  That  the  punifliment  of  heretict  •*  juftice  of  them,  for  herefy  is  a  crime 

tnuft  not  be  relaxea  or  delayed.    Conftit,  '*  merely  ecclefiaftical,"   CpnftU.  X.  Bull* 

tnnte.  IV.  cap,  14.  and  |9.  Qlem.  IV.  &«-  Rom.  Ttm  I.  /•  453* 
jfii.XllU  and  "  That  lU  magift^aea  under  the 
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the  diocefan  were  hcrcfy  or  not ;  and  if  it  appeared  lo  thp  temporal 
judge  not  to  be  herefy,  tho  the  diocefan  had  certified  it  tp  be  herefj» 
the  temporal  judge  might  deliver  the  party  ipiprifoned  upon  an  Habeas 
Corpus t  as  was  done  M.  5  E.  4.  Rot.  143.  J5-  /J-  in  Kcyfer^zc^ScfoJ. 
and  the  party  detaining  him  is  punifliabie  in  an  action  of 
L4""J  fji^jfg  imprifonment,  as  was  done  in  fVarmr^s  cafe  fpj^  A£, 
1  y  H.  7.  Rot.  3?7,  both  which  cafes  arc  at  large  rqwrted,  C9,  P.  C^ 
cap.  5.  p*  42.  and  therefore  in  cafes  of  fuch  return  upon  an  Haifos 
C^rp^f  or  juftification  by  this  a6i  in  falfe  imprifonmenty  the  partico? 
lar  herefy  muft  be  fct  forth,  what  it  is,  that  the  temporal  judge  mav 
j^idgCy  whether  it  be  herefy  or  no. 

By  this  ^atute  it  appears,  I,  That  the  diocefan  miglit  convI(%  of 
berefy,  and  thereupon  Jthe  party  convi^  be  left  to  the  fepular  power^ 
which  fettles  the  doubt  raifed  by  FitzA.  JV.  B.  269.  2.  That  he  might 
convid .  an  heretic,  fo  as  to  fubje|£t  him  to  the  punifliment  of  death 
not  only  in  cafe  of  relapfe  after  abjuration,  but  alfq  ip  cafe  of  refufal 
tp  abjure*  2^«  The  power  of  convicting  an  heretic  is  not  liqiited  tQ 
the  diocefan  only,  but  alfo  to  bis  commiflary  in  ord^r  to  his  ex^utioq^ 
by  the  fecular  power. 

After  this  enfued  the  ftatute  of  2  JFf.  5.  cap.  7.  ag^ioft  heretics  and 
Lollards,  and  thereby  it  is  enaded. 

1.  **  That  all  temporal  officers  be  fwom  tp  deftroy  all  herefies  sn4 
**  errors,  commonly  called  Lollardy,  and  that  tliey  be  ailifting  to  thQ 
♦*  ordinary,  when  required,  at  the  ordinary's  charge. 

2«.  •♦  That  when  perfons  arc  convidl  of  licrefy,  and  left  to  the  fecu-. 
*^  lar  power  by  the  ordinaries  or  their  commiflaries^  their  lands  in 
**  fee^fimple  fliall  aft^r  their  death  be  forfeit  to  the  king  or  lords,  of 
**  whom  they  are  held,  others  than  the  ordinaries  and  conimiijariea 
<*  themfelvcs,  and  all  their  goods. 

3.  **  That  the  juftices  ef  the  1cing*s  bench,  of  the  peace,*  and  afSzc^ 
♦*  fhall  have  power  to  inquire  of  fuch  errors  and  hereiies  called  Lol^ 
^*  lardy^  and  the^r  abetters,  &r,  and  make  out  procefs  of  Capiat 
♦*  againft  them. 

r  o  1      ^*  "  ^^^  ^"^^  Lollards  and  their  indictments  be  dclivere4 

Lt-     J  «  Qygj.  jjy  injentijre  to  d>e  ordinaries  or  their  comroiifaries, 

*'  who  thereupon  are  to  proceed  to  their  acquittal  or  convidion,  but 

(»)  ir<y/er'»  herefy  was,  that  being  cx«  |q  ^.  7.  17. 

cnmmnqicatcd  bv  tbearchbifhop  of  Canters  ^(p)  fV^ffurH  herefy  was,  that  be  faid  JU 

h»ry\  he  fa  id,  tbst  uoivfithfiofiiitg  thai,  U  fL'AT  n^f  hu94  to  fay  tiibis  ta  the  curatt  of 

««j  net  exummttpicMtd  h^Jor*  Otdi  for  hit  tht p0rjjb,viku*  it  dw^iff  I  AqL  Re^.llOp 

(orujuJJcd  ui  weJ/,  ai  anjf  ofh'n  m^vtrf^  ^  Co*  if/.  43^ 

**  th* 
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**  the  nididmett  to  be  only  as  an  information^  not  as  evidence  againft 
**  the  ofibidefy  hot  the  ordinaries  to  commence  their  procefs  againft 
**  them>  as  if  there  were  no  Indi^ment. 

5.  **  Pmdfhment  for  efcapcS  is  by  forfeiture  of  goods  and  feizort 
'*  of  lands  till  he  returns ;"  and  fome  other  provilions. 

This  is  the  firft  law,  that  gave  forfeiture  of  lands  in  fee-fimple  of 
an  heretic  convict,  and  executed,  and  the  firft  law,  that  fettled  the 
ferfeiture  of  their  goods^  the  forfeiture  of  goods  weie  di/a/io  ufei 
before,  fqj. 

Tho  in  fome  refped^  k  enhti^ged  tlie  ordinary's  power,  yet  it  ma^ 
feem  fome  kind  of  curb  upon  them  to  have  an  indidinent  previous, 
.  yet  t  find  them  not  reft  rained  from  proceeding,  tho  there  were  no 
fiich  previous  indidment* 

Hitherto  there  was  no  limitation  or  reftraint,  what  fhonid  be  of 
what  ftioold  not  be  henefy,  whereupon  deadi  might  be  inflicted,  but 
llie^ordinary^s  power  was  left  arbitrary  and  unlimited  therein. 

By  the  flatute  of  25  H.  8.  cap.  14.  there  was  a  great  alteration 
made  as  to  die  point  of  berefy. 

1.  The  ordinaries  were  not  to  proceed  againft  any  for  herefy  with^ 
out  pi'efentment  or  indidment  thereof  bUbi-e  die  king's  juftices,  or 
tn  accufation  by  two  lawful  witneftes  at  the  leaft,  and  that  before  any 
citation  or  procefs  by  the  or^nary. 

2.  That  perfons  conviA  by  the  ordinary  of  herefy,  and  tefufing 
to  abjure,  or  having  abjured' relapfing,  {hall  be  burnt  by  the  kxng*s 
writ  de  haretico  comburendo  firft  had  and  obtained  for  die  fame* 

3.  Tho  it  do  not  pofitivcly  limit  what  only  fliall  be  herefy,  yet  it 
^nafts  What  ftiall  not  be  accounted  herefy.  1.  Speaking  agkinft  ihe 
audiority  of  the  pope«  2.  Speaking  againft  fpiHtual  laws  made  by 
the  authority  of  the  fee  of  Rome  repugnant  to  the  laws  of  this  realm, 
or  the  king's  prerogative,  and  indeed  it  Was  time  to  make  this  pro-< 
vifioA,  the  papal  authority  being  now  m  a  grea^  meafure  -  ^ 
laicen  away  by  aft  of  pariiamcnt.  ^^^  ■* 

4.  Perfons  accufed  of  herefy  (hall  and  may  be  letten  to  bail  either 
by  the  ordinary,  or  in  their  default  by  two  juftices  of  the  peace. 

IV,  By  the  ftatute  oi  Z\  H.  ».  cap.  14.  a  farther  alteration  Wa^ 
snade  touching  herefy. 

1.  Six  articles  are  declared  and  enaftod,  1.  That  m  the  facrafflenf 
of  the  altar  after  confecradon  there  remains  no  fubftance  of  brestf 
and  wine,  but  the  fubftance  of  ChrifL. 

2.  That 
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2.  That  communion  in  both  kinds  is  not  neceffiiry  adfalutem» 

3.  That  priefts  may  not  jnariy  by  the  law  of  God*  4.  That  vows 
of  chaftity  ought  to  be  kept  by  die  law  of  God.  5.  That  private 
mais  is  neceflary  to  be  continued.  6.  That  auricular  confeflloii  is 
necelTary  to  be  retained  and  iifed. 

2.  That  to  preach  or  to  declare,  or  hold  opinbn  againft  the  firft 
article  touching  tranfubftantiation  (hall  be  adjudged  herefy,  and  tho 
perfons  convi£k  thereof,  their  aiders,  iic.  convidled  thereof  in  the  form 
underwritten  (hall  be  adjudged  heretics,  and  fuffer  death  by  borning 
without  any  benefit  of  abjuration,  fan^ary,  or  clergy^  and  (hall 
forfeit  his  lands  to  the  king,  as  in  cafe  of  high  treafon. 

3.  That  if  any  openly  preach  againft  the  laft  five  articles,  and  be 
thereof  convi A  or  attaint  by  the  laws  underwritten,  every  fuch  offender 
fhall  fuiFer  death  as  a  felon  without  benefit  of  clergy  or  fanfSbiary. 

4.  That  if  any  perfon  publifh  or  declare  his  opinion  againft  the 
five  articles  laft  mentioned,  he  (hall  for  the  firft  oftenfe  forfeit  his 
goods,  the  profits  of  his  lands  during  his  life,  and  ecclefiaftical  pro* 
motions,  and  be  imprifoned  at  the  king's  will,  and  upon  the  fecondi 
convidion  (hall  fu£Fer  as  a  felon  without  benefit  of  clergy. 

5.  The  king. is  empowered  to  i(rue  commiffions  directed  to  the 
archbi(hop  or  bi(hop  of  the  diocefe,  and  the  chancellor  and  others^ 
or  three  of  them,  whereof  the  archbi(hop  or  bi(hop,  or  chancellor  to 
be  one,  to  take  information  by  oath  of  twelve  men,  or  the  teftimony 
of  two  lawful  perfons  of  all  herefies,  iic* 

.       -      6.  The  ordinaries  within  then*  feveral  jurifdiAions  to  take 
Irr  J  J  information  of  lierefies,  and  juftices  of  peace,  &r.  to  take 

inquifitions  touching  herefies ;  thefe  informations  and  inquifitions  to. 

be  certified  to  the  commUfioners  above-mentioned. 

7.  The  commi(rioners  or  any  three  of  them  to  make  procefs  againft 
the  oflFenders  into  all  the  (hires  of  England  and  IVales^  as  in  cafe 
of  felony,  and  upon  their  appearance  fhall  have  full  power  and 
authority  to  hear  and  determine  the  (aid  ofienfes  according  the. 
laws  of  this  realm  and  this  ftatute* 

8.  Commiffioners  or  two  of  them  have  power  to  bail  perfons,  ac« 
cufed,  till  trial. 

9.  No  challenge  to  be  admitted  but  for  malice  or  enmity,  trial, 
of  foreign  pleas  by  the  commiffionersi  no  efchetes  to  the  lords,  with 
fome  other  ciauies. 

This 


^ 
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This  aft,  tho  it  doth  not,  in  exprefs-tcrms,  repeal  the  ftatute  of 
2  H.  5.  yet  it  doth  in  a  great  meafure,  alter  it  1.  In  point 
of  jurifdiftion ;  for,  here  the  proceeding  to  judgment  is  to  be  by 
commiflioners  under  the  great  feal,  and  not  by  the  ordinary  or  cc- 
clcfiaftical  jurifdidtion.  2.  The  ofFenfe  of  herefy  now  in  a  great 
meafure  is  made  a  fecular  offenfe,  efpecially  in  the  five  laft  articles 
which  are  made  fdony.  3.  Tho  the  commiflioners  have  power 
to  proceed  upon  accufations,  as  well  as  indiftment,  yet  the  trial  of 
the  offender  was  to  be  by  jury,  and  the  words  hear  and  determine^ 
tie.  import  the  fame. 

TTius  the  law  flood  until  1  £•  6.  with  fome  fmall  variations  in 
34  bf  35.  H.  8.  cap,  !•  but  by  the  ftatute  of  1  E.  6.  cap.  12.  all 
the  before-mentioned  ftatutes,  v/z.  5  ^.  2.  2  H.  4.  2  H.  5.  25  H.  8. 
31  if.  8.  35  H.  8.  and  all  other  ftatutes  made  in  the  time  of  Henry 
VIII.  concerning  religion  arc  repealed,  (r) 

By  the  ftatute  of  J  ii  2P.fi  M  cap.  6.  the  ftatutes  of  5  -R.  2.  2 
H.  4.  and  2  H.  5.  are  revived ;  but  the  ftatutes  in  Henry  VIII.*s 
time,  repealed  by  1  E.  6.  ftood  ftill  repealed,  and  thus  -  ^ 
they  continued  till  1  Eliz.  and  if  there  had  needed  any  fiir-  *•  ■■ 
ther  repeal  of  the  ftatutes  of  25  and  31  if.  8.  befides  what  was  done 
by  I  E.  6.  yet  the  ftatute  of  I  ii  2  P.  fi  Af.  cap.  8.  in  fine  hath 
this  claufe,  that  was  never  repealed  by  the  ftatute  of  1  Eiiz.  nor 
any  other  ftatute  fince  made,  viz.  **  That  the  ecclefiaftical  jurif- 
**  didlion  of  archbifhops,  biftiops  and  ordinaries  be  in  the  fame 
**  ftate  for  procels  of  fuits,  punifhments  of  crimes,  and  execution 
*'  of  cenfures  of  the  church,  with  knowledge  of  caufes  belonging 

to  the  fame,  and  as  large  in  thefe  points  as  the  faid  jurifdiftion 

was  in  the  20th  year  of  Henry  VIII."  which  doubtlefs  repealed 
all  a£h  made  between  20  H.  S.  and  I  ii2  P.ii  M.  in  derogation 
or  alteration  of  the  ecclefiaftical  jurifdiftion,  or  the  ftyles  or  forms 
of  their  proceeding  by  Henry  VIIL  or  Edward  VI. 

V.  I  come  now  to  the  time  of  queen  Elizabeth. 
'    By  the  aft  of  1  Eliz.  cap.  I .  there  are  thefe  alterations  :  1 .  The 
ftatutes  ol\li  2P.  fi.  M.  cap.  e.  5  R.  2.  2  H.  4.  2  H.  5.  are  re- 

fr)  ,So  that  the  punifluncnt  of  herefy  good  king  by  the  oyer-perfuafion  of  arch* 

then  ftood  u  it  was  at  coinmon  law  before  bifliop  Cranmer^  for  which  reafon  fas  bu 

tny  ftatute  made  agatnft  it,  notwithftandiiif  ihop  Bur9it  remarks)  what  that  archoifliop 

which  there  were  fome  examples  in  tbia  afterwards  fufieied  in  the  fucceediog  reign 

feign  of  per(bns  burnt  for  here(y,  vm,  Joam  was  thought    a  juft  reuliation    on  hinu 

Bother  and  Ge^rgf  van  Farrty  who  were  Burnet*%Bifi,  ^Keffffmatknt  Ftl.  1 1. /.ill. 


u 
ft 


^tt  to  death  aaSi  aguoft  the  will  of  thtt 


pealed, 
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pealed»  (o  that  now  the  whole  jurifdidtion  touching  herefy  ftanjs 
as  it  did  at  common  law^  with  fuch  ^rther  additions  as  are  made 
hj  that  ftatute  of  1  Eiiz.  2.  The  queen,  her  heirs  and  fucceflbrs 
to  have  power  to  iflue  commiflions  under  the  great  feal  to  exercife 
all  jurifdiftions  fpiritual  and  ecclefiadical  within  this  kingdom,  and 
to  vifit,  reform,  redrefs,  order,  corrcdl,  and  amend  all  errors,  he- 
refies,  fchifms,  tsTr.  which  by  any  fpiritual  or  ecclefiaftical  power 
can  or  may  be  lawfully  reformed.  3.  That  fuch  tommiffioners 
fhall  not  have  power  to  determine  any  matter  to  be  herefy,  but 
only  fuch  as  have  been  heretofore  determined  to  be  herefy:  1. 
By  the  authority  of  the  canonical  fcriptures.  2.  Or  by  any  o(  the 
£rft  fouf  general  councils,  or  any  other  geneiul  council,  wherein 
the  fame  ^as  declared  herefy  by  tlie  exprefs  and  plain  words  of 
the  faid  canonical  fcriptures.  3.  Or  fuch  as  fliall  hereafter  be  de- 
tcrmined  herrfy  by  parliament  with  the  aflent  of  the  clergy  in  tkcir 
convocation.  - 

Upon  this  ftatute  thefe  things  are  obfervable  : 

1.  By  this  ftatute  the  ancient  common  law  Was  revived  for  the 
conviclibti  of  heretics,  and  delivering  them  over  to  the  fecular  power^ 

P  ^  which  might  at  common  law  be  done  either  in  a  provin* 
Lt*^ J  J  ^j^j  council,  or  by  the  diocefan  alone,  and  accordingly,  it 
is  faid  Co.  P.  C.  cap.  5.  (f)  the  convi^ion  of  heretics  was  pradiiisd 
in  the  queen'^  time,  but  I  find  no  particular  inftance  thereof  in 
the  queen's  time  (t)^  but  in  the  cafe  of  LegaU  9  Jdc^  iN  was  fo 
refolved  by  four  judges,  and  accordingly  put  in  ure,  and  upon  fuch 
2  convi£lion  before  the  diocefan  a  writ  de  haretico  combunndo  might 
ftnd  did  ifliie  in  the  cafes  of  Legal  and  Wightman  convi£t  of  Artanlfin 
before  the  diocefan  and  left  to  the  fecular  power,  who  were  accord? 
ingly  burnt  (u)  :  vide  BakerH  Chronicle^  p.  446- 

2.  There  was  another  method  of  coiividiion  of  herefy,  and  there* 
upon  delivering  over  to  the  fecular  power,  and  execution  of  the  of-* 
fender  by  writ  de  h^eretlco  comburendo^  namely  by  fentence  of  the 
comn^iflioners  for  ccdeiiadical  caufes  inftiiuted  by  the  flatute  of  I 
Eliz.  out  this  ukes  not  away  the  convidion  of  herefy  by  the  diocefan 
ot  ill  a  provincial  council,  but  thefe  refHatn  at  they  did  at  eoitimon 

ff)P'  4<>4  bylvw,  ieeorAint  to  the  o^\9k  at  lord 

(t)  THtc  U  df  a  conviftido  'Ih  i  provin-  C0kt,  fot  thit  tlie  ftttate  df  i  H.  4.  cop.  15, 

^liil  cOQticil,  or  before  the  diocefan  tlone,  fvhich  gk^t  the  writ  di  bttrHiet  c^tHlhrtnm 

fc#  of  cOftviiilioiit  Mote  theeotomifltotiei^  was  repeated,  end  at  eomfttoo  law  ntt  Padk  ^ 

fome  ioflaocea  arc  here  meniioned  by  our  %irt1t  ley  upoB  a  eenviftieit  by  the^dtflaM^ 

2  bw^! 


(uj  Jlut  yet  ought  not  to  have  beea  fo 
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law,  and  thus  it  was  done  17  Eliz,  upon  Join  Peters  and  Henry 

birwert  (x)^  Flemings^  convid  of  herefy  before  tlic  cotnmiflioners. 

for  jinabaptifntf  and  thereupon  a  writ  de  Aaretico  comburendo  iflbed* 

3.  That  this  ^lGl  fcflored  the  ifluing  of  a  writ  de  haretico  comhu* 
rendo  (y)  according  to  the  courfe  of  the  common  law  againft  a  man 

convi A  of  herefy,  and  refuting  to  abjure,  or  baring  abjured  relapfedf 

and  thereupon  delivered  to  the  fecular  power. 

And  note^  that  this  writ  Is  no  writ  of  courfe,  nor  can  the  chan* 
cellor  or  keeper  iflue  this  writ  upon  a  Jigmficavh  by  Ae  commif- 
iioners  or  diocefan  without  a  fpecial  warrant,  for  that  the  king  nuy 
fee  caufe  to  fufpend  the  ifluing  thereof,  or  wholly  fuperfede  it,  or 
pardon  the  fentence,  for  it  may  fo  fall  out,  that  the  diocefan  hadi 
adjudged  a  thing  to  be  herefy,  or  a  party  to  be  an  heretic,  p  ^- 
which  in  truth  and  reality  is  not  fo,  or  it  may  be  the  party  ^^  ■* 
may-  retraft,  and  fo  be  capable  of  mercy. 

But  the  courfe  was  for  the  diocefan  alone,  if  the  conviction  were 
flngly  before  him,  or  for  the  diocefan  with  the  confent  of  the  com- 
iniflioners,  if  the  conviftion  were  before  them,  by  Jtgntfieavtt  under 
the  feal  of  the  diocelan  to  return  the  convi£lion  into  the  chancery^ 
and  then  the  fame  is  brought  before  the  king  and  liis  council,  and 
after  deliberation  by  the  king  with  his  council,  a  fpecial  warrant  ifluea 
from  the  king  by  the  advice  of  his  council,  to  the  chancellor  or 
keeper,  together  with  the  tenor  of  the  writ  de  h^etieo  comburendo 
exprefled  in  the  warrant,  and  commanding  the  chancellor  or  keeper 
to  iflue  it  under  the  great  feal,  which  warrant  is  filed  for  the  keeper's 
indemnity :  this  was  the  form  which  was  ufed  \1  Eliz.  in  the  cafe 
of  the  Anabttptifts  above-named ;  and  note^  altho  the  convidion  were 
before  the  commiflioners,  yet  the  diocefan  was  one  of  the  commif* 
JGoners,  and  his  feal  to  the  Jtgnificavitf  fo  that  there  were  the  junc- 
tures of  both  authorities,  viz.  the  authority  of  the  dioctfan  accord- 
ing to  the  courfe  of  the  common  law,  and  of  the  commiflioners 
according  to  the  power  given  by  the  ftatute  of  1  Eliz,  and  we  have 
reafon  to  believe,  that  the  fubfequent  convi£iions  in  the  queen's  time 
purfucd  this  form,  and  poffibly  that  of  Legates  in  9  Jae.  might  be 
in  the  £ime  nature,  tho  the  refolution  of  the  judges,  upon  which  it 
feems  the  procefs  was  formed,  takes  notice  only  of  the  diocefan. 

Jm)  Their  ntmet  vttn  Jtbn  WidmMcket     on^  way  or  •thcr,  bat  •n?y  repeals  tlie  fo- 
[Bt9drkkTtrH^9ort.  veral  (Uttttct  retatiAj|  to  berefy,  and  f« 

(y)  The  aft  by%  a^tbii^  aboiit  thii  Writ     leavu  the  matterj  ai  it  wat  at  commoo  law. 

Vot.  I.  A  a  4.  That 
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4.  That  the  forieltare  of  goods  or  land$  hj  coavidion  of  hercTy 
IS  by  thfs  bA  repealed. 

5.  (iere  is  the  i&rft  boundary,  diat  was  fet  to  the  extent  of  henefy 
as  to  the  matter  thereof,  what  only  (hall  be  adjudged  herefy  ^xj  ; 
and  alcho  thb  daufe  refers  exprefly  only  to  the  commifiionersy  yet  it 
is  to  be  the  meafure  and  rule  for  diocefanSi  aod  die  convidions  in 
their  proceedings  againft  heretics* 

|.  •  But  it  is  true,  it  is  not  fo  particular  and  certain,  as  might 
^^  '''  have  been  wifhed,  for  according  to  the  inclination  of  the 
judge  poi&bly  foroe  would  determine  that  to  be  herefy  by  the  canon!* 
cal  fcriptures,  which  poffibly  is  not  at  all  herefy,  nor  contrary  to  the 
canonical  fcriptures  but  howfoever  it  brought  herefy  to  a  greater  cer* 
tainty  than  before. 

Upon  this  (latute  of  1  Eltz»  thefe  things  feem  to  me  to  be  true :  I  • 
Hiat  the  Jignificavit  of  the  convidion  of  herefy  ought  to  contain, 
even  at  common  law,  the  particular  herefy,  whereof  the  paity  was 
convidl,  and  without  fuch  particular  Jignijicavlt  no  writ  de  hm-etic^ 
comhurendo  ought  to  iiTue  ;  ^nd  tlie  reafons  are,  1.  Becaufe  it  con- 
cerns the  higheft  temporal  intereft  that  any  man  can  have,  namely 
his  life,  and  for  this  reafon  even  in  fmaller  temporal  concerns  a 
general  caufe  or  return  of  herefy  or  criminoufnefs  is  not  fu£Ecient<( 
it  is  not  a  fuScient  caufe  of  refufal  or  non-admiffion  of  a  clerk  to 
allege,  that  he  is  criminofus  &  non  idoneus^  or  that  he  is /cAifmatrrus 
inviteratus  5  Co.  Rip^  58  a  Specoth  cafe,  and  the  reafon  is  very  well 
giii;en,  content  ijue  nappera  ai  court  la  rojgne  a  determiner  fchifmcs  ou 
hereJieSi  uncore  P original  caufe  delfuit  ejieani  matter^  dont  le  court  i^ 
roy  ad conufance^  k  caufe  deljch'tjine  ou  herejte^  purque  le  prefentee  eft 
reftife^  covlent  ejlre  alUdge  en  certain  al  entent  le  court  le  roy  poit  confuh 
ove  divines  a  f caver ^  Ji  ceo  Jolt  Jchijme  ou  nemy;  and  upon  the  fame 
reafon  it  is,  that  in  Kej/er^s  cafe  upon  an  Habeas  Corpus^  and  fVar^ 
ner'*$  cafe  upon  a  falfe  imprifonment,  tliat  altho  the  (latute  of  2  H.  4^ 
enable  the  ordinary  to  arreft  for  herefy,  it  is  not  a  fufEcicnt  return  or 
jufiiBcation  to  fay  the  party  was  an  heretic,  or  fufpeft  of  herefy,  but 
he  muft  return  the  particular  herefy,  for  which  he  was  fo  arrefled, 
that  the  court  may  judge  upon  it ;  and  tho  the  temporal  court  hath  no 

,   (ix)  And  g^e^taufe  tiiete  vf^i  fojr  thit  lefCi  fmce.it  it  iiiUY0tdab2e»  hMti^fTerrat 

.lfmuut.n,  as  appcarfi  from  the  for^.^cn  intcrpreutldns  wiil  iiiinany  cafes  be  put 

tioned  csfci  of  iCey^tr  and  lyiarner^  aod  <vea  upon  fcrtpcure,  fo  long  as  the  ufc  '6i 

others,  la  C9.  Rif  58.  altho,  as  our  au*  rea(baaud  liberty  of  thought  continues. 


tborfayl,  there  fttll  is  too  great  a  latitude 


original 
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original  tognizasce  of  herefy,  yet  k  bti^  ki^tdenit  te  a  iemporai  m** 
tereft,  namely  the  liberty  of  a  man's  ^ribn,  the  Hrtip&ni  covrt  (hall 
judge,  whether  k  be  herefy  or  no  (*) ;  and  accordingly  in  thofe  cafes 
they  ^id  a^ndge  that  tio  be  no  heirefy,  >MMch  the  bi(bop  t^ 


turned  as  an  herefy»  and  in  ^ne  cafe  the  prifoner  was  ^^  -* 
difchargedy  and  In  the  other  caie  recovered  by  an  a£KoR  of  £dfe  im- 
prifonment.  Co.  P.  C.  cap.  5.  fi.  Altho  herefy  be  a  caie  of  ecc1eil« 
aftical  cognizance  aftd  jurifdiSic^,  and  a«  long  as  it  only  concerns 
ecclefiaftical  cenfures,  and  (fo  far  forth  only)  faith  is  to  be  given  to 
Aem,  *till  reverfed  by  appeal,  yea  altho  it  ilioald  in  the  fent^nce  itfelf 
flnoft  evidently  appear,  that  it  was  not  herdy,  yeft  as  to  the  infiifting 
of  death  at  common  law  they  had  no  power,  but  all  diey  could  do 
was  to  cc/mmit  him  to  the  fecdar  pow'er,  their  bu&iefe  was  then  at 
Sui  end ;  but  now  begins  the  concern  of  %be  fecnkr  power,  and  hereia 
they  were  not,  as  lacqueys,  only  to  follow  wh^  the  ecclefiaftical 
judge  had  done,  for  now  die  life  of  a  ftibjeft  was  concerned  ekher  ,to 
Vt  taken  away  or  not,  and  that  merely  by  the  locular  power,  and 
herein  the  fecular  power  had  a  judgment  of  ditbretton  of  their  own^ 
whidi  "they  are  to  ex^rcife,  but  yet  canndt  do  k,  unlels  Ae  Ipecia^ 
matter  of  the  herefy  be  certified  to  them. 

2.  Adipit  a  general  certificate  without  (bewhig  the  "psaticdarcauie 
of  herefy  were  goo$i  at  common  law,  yet  fince  the  ftatttfe  of  1  Elii^ 
k  muft  be  particular,  becaufe  an  aft  of  parliamcfnt,  which  bekfngs  to 
the  iiiterptetation  of  die  conlmon  lav\r,  difcSt%  whatt  fhatl  be  hereff 
and  what  not,  and  the  "king  and  hb  coiincil  are  to  givd  the  w'a^traitt 
for  iflmng  the  writ,  and  therefore  muft  be  afcertained,  whether  k  be 
an  herefy  within  the  defcription  of  this  aft,  and  the  chanoelldr  ot 
keeper  of  the  great  ftpl  is  to  affix  the  feal  and  iffoe  the  writ,  and  there^ 
fore  ought  to  be  fatbfied'by  the  Jignificavity  that  it  is^n  herefy  wkhh^ 
thsft^ift,  and  if  he  be  not,  he  is  not  to  feal  it,  for  it  concerns  the  life 

/•j  Tbii  it«ertamhr  tgredble  to  the  Uw  *«  ientenec  un^er  Che  paio  of  exo^mmittii* 

of  the  land,  2  Co.  Iff/?f^  615,  6^3.  allho  ;t  *•  canon,    which  if   thcy   obftinatc)y  lie 

l^e'whatihe-ele^^u^al^v'aysatfpeUlbied,  '«•  under  fir  a  ycar^  they  irtC' 'to  b^  con- 

•who  never  liked  to  Xubmit  their  proceed-  <«  demncd  as  heretics ;"  Sexr.  dicfhtd.  U  c 

fiigs  to'tbejudglheift  of  tBe  1iing'«  courts,  tit.  1.  tap.   Inquilittmiis    negotium  :    this 

dr  of  any  authority  but  whit  wa«  ecclciiaft-  decree  is  confirmed  by  the  general  council 

wal,  aoQordiiuly  we  find  9  decree  of  B^  of  dn^na^  fej,  45.  Sec  the  conftiiutiont 

n{fa€t  V.    «  Whereby  all  powert,   lords  of  archbiftiop  BcniJfScey  cap,  de  itnpetrmti* 

**  tonaporaU  and  r^rt  with  their  officers  bus  prohibitionc*,  &c.  cap,  dc  malitiaju- 

j!*  *y  ">?wa  to  jod^  or  take  co^nieaocc  diets  feculari«,  &c.&  cap.  depotna  irapc'* 

*»  of  herefy,  it  being  merely  ecclefiaftical,  dientUini,  &c.  Sec  alfo  archbilhop  Bancrofts 

5*  or  to  ccfufe  to  execute  the  puniffiments  dbjeaiona,  a  Cc,  Tn/fit.  601,  609,  Sfc.  ddtx 

I*  W"^  ^  ^^^^*  «f  wy  ^"y  diredly  Leg,    Ecclcjun.  JngtU.  p.  TO66.  *Fnf.  ie 

•^  df^iadiitrfly  to  binder  ieirprocefc  or  Ccix,  p.  is. 

Aa  2  of 
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of  a  fubjeS ;  thefe  are  not  bare  miniflerial  a^s  by  the  king 
and  his  council  or  chanpellor  in  fubfervience  to  the  ecclefiaf- 
tical  jurifdidioni  but  they  are  ads  judicial,  where  diey  are  to  exercife 
both  a  legal  and  well  warranted  difcretionary  judgment,  and  therefore 
ihuft  have  the  caufe  before  them  upon  the  JIgnificavUf  and  not  by  a 
bare  general  ftory  of  a  conviftion  of  herefy,  and  therefore  if  upon 
the  return  of  the  Jtgnificavitt  whereby  the  party  is  convid  and  fen- 
tenced  either  as  an  obftinate  6r  relapfed  heretici  it  fliall,  by  the  par« 
ticularity  of  the  return,  appear,  that  it  is  not  hercfy,  there  ought  po 
warrant  to  be  granted  for  ^the  ifluing  of  the  writ,  and  if  granted, 
yet  the  writ  ought  not.  to  be  fealed,  and  therefore  the  certificate 
or  fignificavk  muft  be  fpecial  and  certain.  (*) 

Again,  this  definition  or  ckcurpfcription  of  berefy  is  by  an  |£l 

.  of  parliament,  and  tho  the  matter  of  it,  viz»  Henfyf  be  of  eccleii* 
iAical  cognizancei  yet  the  interpretation  of  the  ad  of  parliament 
c8  of  a  temporal  cognizance,  efpecialiy  where  a  temporal  interefi» 
and  the  greateft  temporal  intereft  in- the  world,  namely  life,  is  cosw 
cemed :  we  have  many  ads  pf  parliament,  that  concern  matters  of 

.  ^cdeflaftical.cognizance,  jis  torching  clergy  and  purgation,  touching 
matrimony  and  the  prohibited  degrees,  yet  when  thefe  ads  of  par- 
liament cotne  to  be  expound^>  the  temporal  judge  hath  the  cogni* 
zante  of  them. 

,  The  ilatute  of  3  /f.  4.  badlx  two  notable  claufes,  one  whereby 
die  ordinary  hath  power  to  arrefV  for  herefy,  there  is  in  that  claufe 
«io  exprcfs  proviGon,  that  credence  fhall  be  given  to  the  ordinary 
•and  therefore  if  he  arreft  for  that,  which  is  not  herefy,  the  arreft  is 
unlfkwfu],.  and^s  an  incident  to  an  intereft  at  common  law,  viz.  the 
iibfity  pf  the  fubjed,  the  temporal  court  hath,  power  to  determine, 
.whether  it  he  herefy  or  not,  as  is  abpve-lhewn :  .the  other  claufe  is 
;a  power-committed  to  the  ordinary  to  deliver  oyer  the  party  convid 
to  the  (heri£P  to  be  executed  without  any  writ  de  hantico  comburtnde. 
This  was  tntrodudory  of  a  ne^  law,  and  therefore  die  (heriff  or. 
P  '  ^officer  might  poffibly  forupje  not  only  whether  there  were 
}  *•       •*  fuch  a  f(C;pitcnce  faj,  but  whether  the  thing,  for  which  the 

{^)  Hie  (ame  reafoning  holds  in  graoN     fent  at  proaouncing  the  reateiiee,the  ordi* 
.Ing  the  writ  di  tx€»mmunicaf  e^itnJOf  for     ntry  bM  oo  power  by  i  H,  4.  to  delifcr 


]lhat,affc£ling  the  liberty  of  tnun'fperfofi,  the  heretic  to  the  flwriff,  nor  could  the 

xoncems  a  tcnporal  intereft.  Iheriff  proceed' to  execute  hia  without  ft 

(m)  There  could  be  no  room  for  this  m^U 
(cruoley'becaufe,  unlefs  the  (heriif  was  pre* 

party 

•     ■  -    k 
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party  was  condemned  as  an  hcredc,  were  really  herefy  ^  but  to 
avoid  all  difficulties  of  this  kind  this  unufual  claufe  is  added,  tiat 
herein  credence  fkaU  be  given  f  the  dioeefan  or  his  ctimmiffary. ' 

We  are  here  in  the  cafe  of  an  a6l  of  parliament,  an  a£^  that  in^ 
troduceth  a  new  circumfcription  of  herefy,  an  aA  that  concerns  the 
life  of  the  fnljjcft,  in  a  bofinefs,  which  after  the  ordinary  hath 
pafled  his  fentence,  is  now  wholly  left  to  the  king,  who,  thb  he  be 
fupreme  in  matters  ecclefiaftical  as  well  as  temporal,  yet  in  the 
ifliilng  of  his  writ  de  haretico  comiurendo  is  looked  upon  by  the  ec- 
deGaftical  jodg^,  as  aAIng  by  his  fecular  power,  for  that  is  the  con- 
clofion  of  the  fentence,  viz.  that  he  be  left  to  the  fecular  power^  in 
this  he  afis  not  minifterially  but  judicially,  and  therefore  upon  al] 
accounts  muft  have  a  cenain  return  of  the  caufe  of  the  herefy, 
and  if  it  ihall  appear  to  him,  or  to  the  chancellor,  that  is  to  feal  the 
writ,  that  the  return  <;ontains  no(  any  certainty  of  the  herefy,  or 
that  which  is  returned  as  an  herefy,  be  not  fuch  as  is  defcribed 
by  the  ftatute  of  1  Eli%.  no  writ  de  haretico  comburendo  ought  to  ilTue, 
whether  the  convi£Uon  be  by  .the  high  commiffion,  or  diocefan,  or 
convocation,  (b).  ^ 

Blacks.  Com.  Lib*  iv.  cb«  4*  p.  43, 44.  J^c.  t  Hawk.  P.  C.  eh,  13, 


{h)  Since  our  author  wrote,  altbo  no 
jltiration  hat  been  made  in  the  definition 
of  herefy,  which  ilill  fubfifls  upon  the  foot 
of  the  ftatute  of  i  Elm.  yet  the  feverer  part 
of  the  punilhment  it  taken  away»  and  the 
doubt  removed,  whether  the  party  be  liable 
to  a  writ  de  bstrmt^  cornkmrnidct  for  by  29 
Car,  1,  cap.  9.  this  writ  and  all  proceedings 
thereon,  and  all  *  capital  punilhmenti  m 
purfuance  of  ecclefiaftical  ccnfurea  are  ut- 
terly aboliflied  and  taken  away,  fo  that  he- 
fefy  is  now  punilkable  only  with  excom- 
munication, (except  in  the  cafe  of  a  clergy- 
man, who  ii  alfo  to  be  deprived  and  de- 
graded i)  the  civil  cffe£U  ^f  which  are, 
that  the  party  communicated  is  di fabled 
from  making  a  will  SwM.  tfHTUh^  paru 


a.  S-  AS*  ^f  ^f<iTik  fuing  for  any  debt  or  le- 
gacy, /Ifi.  part  5*  S»  6.  or  domg  any  legal 
ad,  C«.  Lit,  133.  b.  and  if  the  party  do  not 
fubmit  witliin  forty  days  after  publication, 
upon  a  fignificavit  into  chancery,  there 
iuues  a  writ  di  excommunicate  capiendo^  by 
virtue  of  which  he  may  be  arrefied  and  de- 
tained in  prtfon,  till  he  do  fubmit ;  fo  that 
there  feems  now  to  be  no  material  dilL 
ference  between  a  fimple  heretic  and  a  re- 
lapfed  heretic,  for  encommunication  not 
being  a  definitive  fentcnce,  but  onfy  a  pno- 
eefs  for  contempt  to  inforce  obedience  to 
the  fentence,  whenever  the  party  complies 
with  it  by  retracing,  doing  penance,  ^r» 
altho  a  relapfed  heretic,  he  i%  to  be  abfolvcd. 


Aa  3 
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CHAP.    XXXI. 

Conarmng  homkiife  •Hdfirft  ^Titif-kiHing  ir  felo  de  fe. 

HAVING  gone  thro  die  pleas  of  the  crown  toiKhing  high  trea« 
ticafony  mifprifioh  of  treafon,  .and  petit  treafon,  die  order 
that  I  have  propofed  leads  me  to  confider  of  felony,  C^r.  and  thefe 
are  of  two  klqds»  felonies  by  th6  common  law,  and  felonies  made 
fuch  by  a6l  of  parliament, 

Felonies  by  common  law  are  fuch,  as -either  concern  the  taking 
away  of  life,  or  concern  the  taking  away  of  goods,  or  concem 
tlie  habitation,  or  concern  the  ohftrudlion  of  the  execution  of  jufticc 
in  criminal  and  capital  cAufes,  as  efcapes,  refcues,  &r. 

In  the  firft  place  therefore  come  to  be  confidered  thofe  feloniesj 
or  offenfes,  that  relate  to  life,  or  the  taking  away  thereof  widiouc 
due  procefs  pf  |aw ;  and  this  again  is  either  that,  which  concerns 
the  lofs  of  life  happening  to  a  man's  felf,  or  happening  to  another* 

As  to  the  firft  of  thefe,  namely  the  coniideratiop  of  that  ofienfe 
or  crime,  that  concerns  a  man's  own  life,  where  there  is  no  other  of- 
fender but  the  fufierer,  this  fidls  under  diefe  two  heads  or  divi^ 
iions 

I.  Homlcidium  fulApJius^  or  felony  of  a  man's  felf. 

II.  Infortunium^  or  pure  accident,  or  at  leaft,  whero  ^o  odicr 
jeafooable  creature  is  concerned  in  the  effe£ting  of  it. 

,  Qfthe  former  of  thefe  in  this  chapter. 

feh  defe  or  fuicidi  is,  where  a  man  of  the  age  of  difcretion,  and 
compQs  mentis^  voluntarily  kills  himfelf  by  ftaBbing,  poifon,  or  anj^ 
other  way. 

No  man  hath  die  abfolute  intereft  of  himiblf,  but  1.  God  almighty 

.  ^        .  hath  an  intereft  and  propriety  in  him,  and  therefore  felf-mur^ 

1*^     ^  der  is  a  i^n  againft  God.    2.  The  king  hath  an  intereft  lu 

him,  and  therefore  the  inquifition  in  cafe  of  felf-murder  is  feUnic}  tff 

voluntarii  felpfum  interficit  ti  murderavit  (ontra  pacejH  domini  regis, 

Co.  Lltt.  §.  194.  /•/.  127.  a.  M.  II.  Jac*  PFngkt^s  cafe,  a  man 
to  the  intent  tp  make  himfelf  impotent,  apd  ^hereby  to  have  the  more 
colour  tp  beg,  caufed  anodier  to  ftrike  off  bis  hand,  for  this  dicy 
were  both  indi£led,  fined  and  ranfomed. 

A  man  or  woman  as  to  capital  offenfcs  is  of  the  ago  of  difcretion 
at  fourteen  years  old :  vide  quafufra  di^afunt  cap.  3. 

CcMpos  mentis,  «*       \ 

If 
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If  be  lofe  his  memory  hy  f^ckaefsy  infirmicy,  or  acddenty  and  killi 
himfelf  he  is  not  felo  Je  fc^  neither  can  he  be  fald  to  commit  murder 
upon  himfelf  or  any  other. 

If  a  man  gives  himfelf  a  mortal  ftroke,  while  he  is  non  compos^  and 
recovers  his  underflanding,  and  then  dies,  he  is  noifelo  de  fcy  for  tho 
the  death  complete  the  homicide,  the  a6l  mud  be  that^  ivhich  makes 
the  offenfe. 

P*  22  E.  3.  Coron.  244.  Co.  P.  C.  54.  vide  fupra  cap*  4.  who 
ffiall  be  faid  non  compos. 

It  is  not  every  melancholy  or  hypochonilnacal  diftemper,  that  de- 
nominates a  man  non  eomposy  for  there  are  few,  who  commit  this 
o^enfe,  but  are  under  fnch  infirmities,  but  it  muft  be  fuch  an  ah'ena- 
tion  of  mind,  that  renders  them  to  be  madmen  or  frantic,  or  deflitute 
of  the  ufe  of  reafon :  a  lunatic  killing  himfelf  in  the  fit  of  lunacy  is 
not  felo  de/cy  ocherwife  it  is,  if  it  be  at  another  time.  • 
What  a  voluntary  killing. 

If  a  man  voluntarily  give  himfelf  a  mortal  wound,  and  die  within 
a  year  and  a  day  of  that  wound,  he  hfelo  defe^  and  he  cannot  purge 
the  crime,  nor  die  forfeiture  inflidied  by  the  law,  by  his  repenting  of 
what  he  had  done.   8  £.  4.  4«  • 

It  muft  be  fimply  voluntary,  and  widi  an  intent  to  kill  himfelf* 
If  A^  with  an  intent  to  prevent  a  gangrene  beginning  in  his  hand 
doth  without  any  advice  cut  off  his  hand,  by  which  he  dies,  .       ^ 
he  is  noi4iitTthy  felo  de  fe  for  tho  it  was  a  voluntary  a£i,  1^"  -^J 
yet  it  was  not  with  an  intent  to  kill  himfelf. 

It  is  faid  Co.  P.  C.  p.  54.  and  by  Mr.  Dalton^  cap.  92.  (a)^  that  if  J. 
gives  B.  a  ftroke,  that  he  falls  to  the  ground,  B*  draws  his  knife  and 
holds  it  up  for  his  owndqfenfe,  jl.  in  hafte  falling  upon  B.  to  kill 
him  falls  upoi;i  the  knife,  .whereby  he  is  wounded  to  death,  jf.  isjelo 
deje,  and  for  that  they  cite  44  E.  3.  44.  44  Aff.  17.  where  indeed  it 
is  adjudged,  suid  th^t  rightly,  that  Sb  is  not  guilty,  and  (hall  not  forfeit 
his  goods,  and  .that  it  is  npt  h Avcly  /e  de/endendo^  for  he  did  not  ftrikcy 
only  held  up  his  knife,  and  fo  is  fimply  not  guilty ;  and  all  that  Kni" 
veil  fays  is,  E^  trove ^  fue  le  piort  occi/e  lui  me/tne,  and  adjudged  that 
£.  is  not  guilty,  nor  his  goods  forfeit:  but  Knivett  fays  not,  that  J* 
\»  felo  (t^fe^  ^either  indeed  is  he,  but  it  is  only  per  infortunium. 

But  if  ^.  had  ftricken  at  B.  with  a  knife  intending:  to  kill  him,  and 
mlfluig  B*  had  ftricken  himfelf,  and  killed  himfelf,  thae  he  had  been 

(e)  jyew  Edit.  if^i*9ep.  14^ 

Aa4  f(h 
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ftlo  de  fcy  becaufe  that  a  A,  whereby  he  intended  to  murder  B,  (haQ 
hz.vc  the  fame  con{lru£kion»  if  it  kills  himfelf  or  any  other  perfon>  as 
it  (hould  have  done,  if  it  had  taken  its  tStO,  upon  B.  de  quo  infra. 
Touching  the  forfeiture  oi  Felo  defe. 
He  doth  not  forfeit  hi$  lands  nor  his  wife's  dower. 
But  he  doth  forfeit  his  goods  and  chattels. 
As  to  the  relation  of  the  forfeiture. 

Baron  and  feme  joint  purchafers  of  a  term  for  years,  the  hufband 
drowns  himfelf,  the  leale  is  forfeited,  and  the  wife  furviving  (hall  not 
hold  it  againft  the  king  or  almoner,  Plowd.  Cotn.^  260.  3.  Dy.  108. 
Dame  Halis  cafe,  in  which  all  the  judges  agreed,  but  feem  to  intimate 
difierent  reafons:  fVefton  held  the  relation  was  only  to  the  death,  butr^ 
the  title  of  the  king  and  a  common  perfon -coming  together,  Jthe  king's 
title  ihall  be  preferred,  but  yet  they  concluded,  that  the  forfeiture  re- 
lates to  the  firft  a&y  whereby  the  felony  was  committed,  namely  the 
throwing  himfelf  into  the  water,  and  fo  the  king's  title  commenced 
P  -.in  the  life  of  the  hufband,  and  amounted  to  a  forfeiture  in 
l^  ^J  j^jg  i;ft.,tijnc,  when  by  law  it  was  in  his  po\ver,  either  by  his 
dipofal  or  forfeiture,  as  by  outlawry,  to  bind  the  intereft  of  the  wifet 
and  therefore  they  fay,  that  if  a  villain  gives  himfelf  a  mortal  wound, 
and  the  lord  feizes  the  goods,  and  then  the  villain  dies  of  the  wound, 
the  king  fhall  have  the  goods  againft  the  lord,  and  with  this  agrees 
LittUton^  8  £.  4.  4. 

That  the  law  was  well  refolved  in  that  cafe  I  do  not  doubt,  but  I 
am  not  fatisfied,  that  the  relation  of  the  forfeiture  is  to  the  time  of  the 
ilroke  to  all  purpofes,  no  more  than  in  cafe  of  another  felony,  for 
fuppofe  a  man  (hould  give  himfelf  a  mortal  ftroke  and  liv^  eleven 
months  after,  how  (hall  he  fupport  himfelf  and  his  family  f 

But  whereas  in  other  cafes  of  other  felonies  the  forfeiture  as  to 
goods  relates  neither  to  the  (Iroke,  nor  to  the  death,  but  to  the  con* 
vi£tion,  here  the  forfeiture  relates  not  barely  to  the  prefentment  or  in- 
qui(ition,  but  to  the  death  in  cafe  of  zfelo  defe^  for  being  his  own  exe« 
cutioner  he  prevents  any  formal  convidlion,  as  in  other  felonies. 

But  yet  in  order  to  this  forfeiture  it  ts  neceiTary,  that  there  ihould 
be  a  record  to  entitle  the  king,  vlv^,  an  in^uifition. 

Inquifitions  therefore  in  this  cafe  are  of  two  kinds,  viz.  if  die  body 

cannot  be  feen,  then  it  is  inquidble  before  the  jufticesof  0>^r  and  ter^ 

miner,  yea  or  before  the  juftices  of  peace  of  the  county,  for  it  is  a 

.  felony,  and  within  the  extent  of  their  commiffion,  H.  87  Elix.  B.  jR. 
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Laughton^s  cafe,  Co.  P.  C.  p.  55.  (bj^  and  accordingly  adjudged  M, 
1656.  in  Greeve*s  cafe. 

And  fo  if  an  indiftment  of  felpny  be  before  commiiEpners  of  oyer 
and  Urminer  or  goal-delivery,  btc>  and  a  fugam  fecit  be  prefented,  if 
procefs  be  made  againft  thofe,  that  have  the  goods,  the  flight  may 
be  traverfed,  for  it  is  but  an  Inqueft  of  office,  and  fhall  not  conclude. 
47  E.  3.  26. 

But  it  is  there  held,  that  if  an  inquifition  b^  taken  before  the  coro- 
ntrfuper  vifum  corporis^  that  a  man  isfelodefe^  that  inquiGtlon  (hall 
be  concluiive,  and  is  not  traverfable  by  the  executors  or  admini- 
firators  of  the  deceafed,  Co.  P.  C.  p.  55.  and  the  like  feems  p  •. 
to  be  held  by  Stamford^  JP.  C.  p,  183.  *.  where  vl  fugam  fecit  L4  5  J 
is  prefented  before  the  coroner  fuper  vifum  corporis,  where  it  is  found, 
that  a  murder  was  committed,  and  the  murderer  fled ;  and  yet  At 
offender  himfelf  (hall  be  received  to  plead  not  guilty  to  the  indidlihent 
or  inquifition  before  the  coroner,  as  by  daily  experience  it  appears, 
tho  Stamford  makes  it  there  a  queflion  whether  the  fugam  fecit  be 
traverfable. 

And  therefore  I  remember  in  the  king's  bench  in  the  cafe  o(  Barclay 
It  was  ruled,  that  in  cafe  of  an  inqueft  before  the  coroner  fuper  vifum 
corporis,  wherein  the  party  was  ioMnA  felo  defe,  the  inquifition  was 
qua(hed  in  the  king's  bench,  becaufe  upon  examination  it  appeared, 
that  the  coroner  refufed  to  let  the  jury  hear  wicnefs  on  the  part  of  him 
diat  was  dead,  to  prove  that  he  was  not  felo  defe,  for  the  coroner 
ought  to  hear  evidence  on  both  fides,  partly  becaufe  it  was  doubted, 
that  th(^  inquifition  in  this  cafe  was  conclufive,  and  a  convi<%on,  and 
not  traverfable,  and  the  court  of  king's  bench,  who  are  the  fovereign 
coroners,  did  fet  afide  that  inquifition,  and  order  the  coroner  to  inquire 
de  novofuper  vifum  corporis,  becaufe  the  body  was  yet  to  be  viewed. 
H.  1658.  B.  R.  Barclay's  cafe,  fcj 

If  aa  inquifition  be  taken  before  the  coroner  fiper  vifum  corporis^ 
whereby  the  party  dead  is  found  to  have  died  per  infortunium,  if  it  is 
fuggelled  on  the  part  of  the  king  or  almoner,  that  he  was  felo  defe^ 
and  in  the  king's  bench  a  writ  of  melius  inquirendum  is  prayed  to  the 
iheriff,  it  feems  it  ought  not  to  be  granted,  becaufe  the  coroner  i^  the 
proper  officer,  and  accordingly  it  was  denied  in  Pafch.  24  Car.  2.  and 
if  granted,  and  an  inquifition  taken,  it  bath  been  held  void  (d)  by  the 
ftatute  of  28  E*  3«  cap.  9.  .tho  many  precedents  of  fuch  writs  are  ex* 

(h)  In  Maritm^  (<}  a  SUi*  9Q|  ioi.  W  ^  ^nder,  204. 

tant 
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tant.    H:  37  Eliz.  B.  R.  Croh^  ».  IS.  HoxUJMi  cafe,  F.  N.  B. 

144,  2bO:C€) 
Bpt  it  feems,  if  the  coroner's  mqniiition  omit  the  finding  of  Ac 

goods  of  the  felo  defe^  that  may  be  fapplied  by  a  writ  of  melius  £»* 

jmrendam  directed  to  the  (berifff  for  diaC  is  not  within  the  ftatutd 

of  28  E.  3. 

-     ^^      But  whenfoever  any  inqulfition  is  taken  by  the  flieriff  hf 

^^     '*  z  writ  or  commiflion  of  melitis  inpfifemiwnf  without  queftioo 

that  inquifition  is  traverfable. 

If  an  inquifition  be  taken  before  ^e  coroner  fyffr  vijum  corporis 

di  viUh  A.  B.  C.  and  D.  and  fays  not  dt  futtitor  yjUatis  froximc  dd* 
jiicent\  according  to  the  fUtute  of  4  £ •  l*de  coronatirihus  (f)^  yet  it 

hath  been  held  the  inquifition  is  good,  becaufe  the  ftatute  is  only  di« 

reflory.  H.  1658.  jB.  R.  Barclay^  cafe.  (^} 

But  altho  an  inquifition  taken  b^oip  the  coroner  Jupcr  vi/nm  cor^ 
forts  in  the  point  of /#/»  de  /e  is  of  great  authprity  and  a  Efficient 
^ecord^  whereupon  procefi  may  b^  made  aj^nft  thofe  that  detain  the 
goods  found  in  the  inquifition,  yet  it  fisems  to  me,  that  it  is  traverfablp 
in  the  very  point  Co  found,  for  it  is  hui  an  inqueft  of  oficp^  and  where* 
upon  the  papty  grieved  thereby  can  have  no  attaint,  but  pjtherwife  it 
is  of  a  pref^otiiaent  of  z/u^qm/ecit  bpfort  the  coroner.  9  ^.  4. 4- 

Th^  coroner  hath  power  fiffr  vlfifta  corp^ls  to  inquire  touching 
|fae  murder  <x  interfe&ion  of  the  p^rty  that  is  dead,  and  ?lfo  of  all 
^cceiTaric^  })cfore,  and  of  their  flight,  but  piot  of  acceflaries  after  thp 
fad)  4  H.  7*  \f^*  h'  (h)^  yet  the  party  prefcnted  before  the  coroner 
to  be  principal  or  acceilary  before  is  not  convid  by  fudi  prefentment, 
but  (hall  be  arraigned  and  plead  to  the  felony,  and  I  know  no  difier* 
ence  between  that  and  this ;  and  it  feems  unreafonable,  that  by  an  in- 
queft taken  againft  a  dead  perfon,  whereby  he  is  {oxxnAfeh  dife^  that 
the  executors,  adminiftrators,  legatees,  and  children  of  the  deceafed 
ihpuld  be  concluded,  and  lojfe  the  goods  of  the  deceafed  without  an 
an/wcr,  by  an  .inqui/ition  which  may  be  taken  by  ijic  coroner  behind 


(i)  Edit.  1718.  /.  $11,  554. 

ffj  Thij  ibuttfc  wa^  but  an  affitnuzice 
of  the  common  law,  Brh,  7.  a, 

d)  2  SU,  141.  See  alio  the  Ksng  verfia 
firwtf  &c.  I  St  J,  S04- 

(b'J  Tbii  czte  fays  nothing  direfUy  of 
ihc  cdroQcr'f  pawer  to  inquire  of  v ce(&- 
riea,  yet  by  refolvtng,  that  in  cafe  of  an 
Bcce(&ry  before  thcTaA  prefcnted  be(prf 
the  coroner,  if  il  waf  fuund  he  fledj  he 


Ihould  forfeit  his  goods,  but  not  to  in  ca(e 
oi  an  acGcQary  mcr  the  £•$,  .it  feems 
ftronglv  to  inmly,  .that  the  coroner  had 
jurtfdi^on  in.ue  one  cafe,  but  not  tn  t6e 
Qth^sr;  and  Stamfrrd  .(ays.  that  the  judg^ 
in  that  cafe  of  4  tIS'j,  abf  idf^'d  Che  cor6ner 
of  a  power,  which  ic  wohW  h^ne  ufurpcxi 
in  inquiring  of  thofe,  who  were  accefljirifs 
afterihe  touideri     ^ee  t6  thit  purpofe 

their 
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th?ir  backs,  ^nd  I  find  no  book  expreTs  m  it,  but  the  opinion  of  my 
Joid  Coke  p.  C.  55.  (ijf  fpr  the  doubt  of  Mr.  Stamford  P.  C.  \  83,  is 
only  upon  ^  fugam  fecit y  and  in  the  cafe  of  Barciay  1658.  the  court 
of  king's  bench  were  not  fatisfied,  that  it  was  conclufive. 

JP.  4^  £•  3.  inter  con^unia  feaccarii  there  was  a  prefentment  (be« 
fore  th^  coroQer,  as  it  feems,  but  it  is  npt  fo  e^refled  in  the  record) 
that  fValter  Page  fehruci  fi  fubmerjit^  bf  fie  f^lo  4e  Je  devemt^  and 
thereupon  a  v^rit  iQued  out  of  the  exchequer  to  inquire  what  debts. 
were  due  tp  JVqlter  Page ;  the  fheriffs  of  London  took  an  inqu^fition, 
whereby  it  vvas  found  that  $imon  Long  of  EJfe^  was  indebted  to  fFal" 
Uf  Pagp  it  (he  tin^e  of  his  death  ip  40  L  by  bill|  thereupon  procefs 
liTued  againft  Simon  Long  to  aufwer  the  debt,  who  came  ii)  und  con- 
fefled  he  owed  the  debt  to  fValter  Page^^dicit  tamen,  quod  domino  regi 
redder^  non  d^ket^  fuia  fiedi$ereun^  frafen$atum  /uitt  quod  di^ifs 
Waiterus  Page  mquiter  id  felonici  fe  fuhmerRt^  ta  fradicitur^  idem 
Waltenis  P^ge  inter fe^us  fuit  per  emulos  fiios^  &  per  ipfos  in  quodam 
foffato  in  loco  vocato  the  wilds  in  com,  Surrey  prqjeffuSf  ahfqui  hoc^  qniod 
ipfe  aliqualiter  fe  fuhm&Jit  \  and  thereupon  ijQTue  was  jomed,  and  by  a 
jury  of  Surrey  found*  ipiod  dUius  Wakenss  Ihifjtfuit  interfeffus  per 
emulos  fuost  ^  In  fqffato  pry  effuse  ^bffH  hoc^  quod  ipfe  aliqualitir  ft 
fubmerfit^ 

There  a  triverf«  was  taken  to  tbc  prefentment,  which  ipuft  nce^s  t)e 
t)efofe  the  (oroser  by  the  whole  ^ircumihace  ^  &m  cate,  thp  t|»e 
coroner  be  not  fnendoiied  in  the  record. 

And  with  this  agrees  the  book  of  $  £«  4.  4.  tbat  ^  6fffixin  of 
one  to  be  feh  defe  is  Mveiiabk,  llu>  found  before  the  coipiper ;  ^9t 
indeed  it  holds,  that  zfugem  feck  piiefenled  befom  )be  OPtfMWff  is  a0t 
trayerfable,  tpia  auntient  ley  df  coiron$»  (k) 

If  there  be  two  coroners  in  a  eonatyv  (lie  ootbwiy  vm%  be  ^ven 
by  both,  uttagatus  efi  per  judicium  €or$na$$rmn^  yet  OQC  of  fheip  may 
take  an  inquifition  fupet  vifum  corparift  M.  6  tf  7  Mliz,  C  9*  (I)* 

By  ^  ftatute  of  3  if.  7.  cap.  1.  the  corooef  oogbf  ^9  fip-  .  ^- 
turn  and  certify  the  in^uifttioos  takca  ^  l|im  to  tbe  ^m  V^'  * 
^oai-delivery,  or  Into  the  lcing*s  beach. 

And  thus  far  touchtng  feh  defi  and  his  forfekufe. 

There  is  another  kind  of  death  of  a  uiam  which  a^ay  jbe  jcpjo^if)^ 
able  in  ihis  place,  namely  thp  ^a<b  of  a  wui  far  if^$rfumH^9  and 
'^is  is  of  two  kinds,  vixm 

TO  See  a!(o  to  the  Ismc  PSfpefc  M»       (tt  i  te  Sim/,  Pimm,  46.  ^ 

^  1.  What 
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1.  Where  one  man  Is  the  caufe  of  another  man's  death  without 
any  ill' intent,  and  by  misfortune:  of  this  I  (hall  treat  under  the  ££• 
tributioh  of  homicide. 

,  2.  When  a  man  comes  to  an  untimely  end,  where  no  other  reafon- 
able  creature  concurs  to  it,  £Uid  this  is  properly  per  infortunium. 

As  where  a  xoan  falls  from  an  horfe,  or  houfe,  or  boat,  or  into  a 
pit,  or  a  tree  or  tile  fall  upon  him  dnd  kill  him,  or  is  killed  by  a  beafl^ 
in  this  cafe  the  coroner  ought  to  take  an  xni^try  fttpet  vifum  corporis^ 
and  alfo  of  the  manner  and  means,  how  he  came  by  his  death,  and  of 
the  thing,  whereby  it  happened,  and  of  the  value  diereof,  becaufe  in 
many  cafes  there  is  a  forfeit  belonging  to  the  king  as  a  deodand, 
whereof  in  the  next  chapter. 

4  Blackf.CoBi.  du  14.  p*  189, 190.   Barn.  tit.  HiMiiicklc.lc^^.  felf.noider*   f  Hswki 
*P.  C*  cb.  »7.  and  fokti*%  Difcourfe  on  Homicide,  per  toL 
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tydeodands. 

REGULARLY  that  moveable  good,  that  brings  a  oian  to  an  un« 
•timely  death,  is  forfeit.to  the  king,  and  it  is  ufually  grfuited  by  . 
the  king  to  his  almoner  to  diftribute  in  charitable  ufes.  , 
'  But  they  are  not  forfeit  till  the  death  be  found,  which  is  regiJaiiy 
'  by  the  coroner,  and  may:  be  before  the  commiffioners  of  goal- delivery, 
eyer  znitmnimrf  or -of  the  peace,  if  omitted  by  the  coroner,  and  hence 
it  is,  that  thefc  goods,  as  neither  the  goods  of  felons  of  themfelves* 
felons  and  other  outlawed  perfcfis,  cannot  be  claimed  by  prefcriptioD» 
becaufe  there  tnuft  appear  a  title  to  them  by  matter  of  record,  before 
they  are  forfeited.  ... 

Upon  the  death  of  a.  man  by  mifadventure,  tsfc.  the  inquifitioii 
ought  to  inqpire.of  the  goods,  that  occaiioned  the  death,  and  the  valufr 
of  them,  and'  the  VUlata^  where  the  mifchance  happened,  (hall  he    ' 
charged  with  procefs  for  the  fald  goods  or  their  value,  tho  they  weio 
not  delivered  to  them,  (a}^  S  £.  3.  Cor.  298. 

And  this  is, the  reafon,  .that  tt  every  indi£bnent  of  murder,  man* 
{laughter,  iic»  the  indidment  finding,  that  be  was.  killed  with  a  fword, 

( «)  Tbii  csfc  i»  chcd  from  sii  i/ef.  by  F(t?ibtrbqrtf.  who  tjAi  at  the  cod  of  it,  ftnd 
•        *        .  ftaff; 
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fiaff,  iic.  ought  to  find  alfo  the  price,  viz.  5,  foUdorunif  becaufe  die 
Icing  is  intitled  to  that  indnimenty  >vhereby  the  party  was  killed,  or 
the  value  thereof,  and  that,  ahho  ic  were  the  fword  of  another  nian, 
and  not  his,  that  gave  the  ftroke,  Co.  P.  C.  57,  58.  tho  this  doth  not 
vitiate  the  indiSment  as  to  tlie  offenfe  itfelf,  tho  the  price  be  omitled. 

Deodands  are  of  two  natures :  1.  Such  as  do  movere  ad  ^  _ 
mortem,  2.  Such  as,  tho  they  are  quiefcentia^  yet  occafion  ^^  -■ 
the  party*s  death :  vide  ftatute  4£^  \»  de  officio  coronatoris. 

1.  Things  moving  to  death:  as  if  a  beaft  kills  a  man,  8 '£.  2. 
Corott.  403.  if  a  man  be  cutting  of  a  tree,  and  the  tree  falls  upon  an- 
other tree  and  breaks  down  a  limb,  which  falls  upon  a  man  and  kills 
him,  both  the  limb,  and  the  tree  that  fell,  are  deodands.  8  £.  2. 
Coroft.  398. 

If  a  man  be  driving  of  a  cart,  and  the  cart  fall  and  kill  a  man^ 
the  cart  and  horfes  are  a  deodand.  8  E.  2.  Coron,  388.  and  fo  if  z 
cart  run  over  a  man  and  kill  him,  the  cart  and  horfes  are  forfeit, 
8  E.  2.  Coron.  403.  3  £.  3.  Coron.  326,  342.  fij^  fo  if  the  timber 
that  hangs  a  bell,  fall  and  kill  a  man,  the  timber  and  bell  are  both 
forfeit,  fcj 

If  a  man  in  watering  his  horfe  is  drowned,  the  horfe  is  a  deodand* 
S  E.  2.  Cor  OH.  401. 

If  a  man  fall  into  the  water,  and  the  water  carry  him  under  the 
wheel  of  a  mill,  whereby  he  is  killed,  the  wheel  is  forfeited,  but  not 
the  mill.  8  E.  2.  Coron.  389. 

If  a  weight  of  earth  fall  upon  a  worker  in  a  mine  and  kill  himt 
the  weight  of  earth  is  forfeit,  not  the  whole  mine.  12  ^.  2.  'For^ 
fciture '20.    . 

A  man  falls  from  his  horfe  againft  a  trunk,  whereof  he  dies,  the 
horfe  is  forfeit  as  a  deodand,  but  not  the  trunk.  3  E.  3.  Coron.  341.  ' 

And  yet  I  find  a  ftrong  authority,  that  in  diat  cafe  die  horfe  is  not 
forfeited,  unlets  he  throws  his  rider. 

Clou/.  5  E.3.  part  2.  m.  9.  It  was  found  by  inquifition,  <'  Quod 
"  JViUielmus  Daventrige  in  parochia  beatae  Marine  Stroud  in  com'. 
*^  Middle/ex^  cum  ad-aquavit  quendam  equum  magiftri  fui,  diiSlufque 

(h  )  A  et^  met  t  wtnoa  loided  npoo  cafe  ia  the  hooM  circuit  by  Niufkit  and 

the  road,  and  the  cart  cnMavottiing  to  fttii  ^^tf^*  that  the  cart,  waggon,  loadioz, 

by  the  waggon,  was  driven  upon  an  high  aodaU  the  horfea  were deodandi,  becaafe 

hank  and  ovcr«t«nwd»  wd  tfasew  a  porlon.  they  ail  moitcd  ad  wiorttwu  i  Ssik.  a 20. 

that  waa  in  the  cart,  juft  before  the  whecia  (c)  %£,t.  Cor  one  405  i '  vi^  CHOrn  Ri» 

oC  thewamb,  and  the  wagcon  nn  over  virfuiQtnlSie^^fe*  i  Sid.  aoy. 
Jm  ^d  kud  lUai  k  ini  xcMlfid  la  this 

"^  VTiUiehnm 
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'*  fViUlelmus  redeundo  de  eodem  equo  per  infortunium  cectdit,  8c  com 
**  eodem  equo  per  amicos  fuos  remivivus  de^ufhis  fuit  ad  hofpitium 
^  *^  prasdi^^i  magiiWi  fui  apud  Pleetfireet  in  fuburbio  London^ 
14  J  ««  ^  ibidem  langiudus  vixit  uJTque  occaJTuib  folis,  quo  tempore 
**  obiit  ex  cafu  pnfedi£to ;  &  quod  praedi^ius  equus  tempore  cafus 
^  ^rihlidli  per  aliquem  vel  aliquam  non  fuit  perterritus,  per  quod 
«ft  babuit  occafionem  recalcitratidi* 

Thb  inquifitioD  being  removed  into  the  chancery  by  Certietari^ 
thereupon  it  was  adjudged  coram  rege  tit  concilhf  quo  J  equm  pradiffus 
tanfuam  deodatut^  regt  in  hoe  cafu  non  debet  adjudicarh  and  thereupon 
a  writ  ifiues  to  the  iherifis  and  coroners  of  London  recidhg  the  inqui- 
fition;  *Vjamque  di£la  certificacione  coram  nobis  &  concilib  noftrb 
*^  infpefla  &  plenius  examinata,  nobis  &  di£lo  concilio  noftro  videtur^ 
••  quod  equus  praedi^bis  tanquam  deodand^  nobis  in  hoc  cafu  non 
<*  debet  a^judicari/^  commands  the  iheri£Fand  coroners,  '*  quod  ex- 
•*  a^onem,  quam  Johanni  Blehirgh  (the  mafter  oT  the  horfc)  vel 
•«  plegiisy  vel  manucaptoribus  fuis  in  hac  parte  pro  equo  praedi^lo  vel 
^  ejus  pretio  nobis  tanquam  cleodand'  reddend*  TecifUs,  fupetfedeatis 
<<  omnino  &  difiriflionem  in  hac  parte  &6tam  fine  dilatione  relaxetis.** 
71  R.  apud  Guildford  18  Novemb. 

Which  judgment  is  of  greater  weight,  than  any  above  cited,  and 
snay  he  a  great  guide  in  cafes  of  this  nature,  and  therefore  I  have  cited 
it  at  large:  1-  It  is  a  refolutidn  fubfequent  to  all  thbfe  judgments, 
that  are  above-mentiond,  for  the  laft  of  them  Is  the  3  iE.  3.  and  this  is 
5  E,  3.  Agaiii,  2.  It  is  a  folenm  judgment  given  in  chancery  coram 
rege  isf  concilio  upon  great  examination,  and  the  whole  cafe  Aated  m 
the  inqHiiition,  and  every  man  knows,  that  underftands  any  thing  of 
records  of  thofe  times»  that  coram  rege  iS  concilio  was  the  king*s  legal 
councii,  namely  the  chancellor,  treafurer,  keeper  of  the  privy  fealf 
juftices  of  the  one  bench  and  the  other,  chancellor  an^  barons  of  the 
£xchequer :  thefe  ufually  met  in  chancery  upon  fuch  occafidhs  undel 

the  iVyie  of  concilium. 

9.  It  is  a  judgment  given  by  the  king  and  council  againft  fhe  fof'^ 
feiture,  the  whole  cafe  apj>earing  upon  the  inquifltion,  which  is  of 
greafter  momiett,  thaa  a  judgoient  given  fpr  the  ki^g,  becaufe  given 
by  himfelf  and  his  officers  ^ihft  his  own  intereft. 
. .  .  t*  Now  tdttching  deodands  of  thnigs  aot  move^le.. 
^^  ^  .  4f  a  man  be  drowned  in  a  pit,  (Iho  the  .^it  cannot  be  ior* 
felted,  the  coroner  may  charge  the  tcKvifibrp  t6  ildl>  Vieph,  atid  ftiMce 

entry 
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entry  thereof  in  his  rolls ;  and  if  it  be  hot  done  before  the  next  eyre  oc 
goaMelivery,  the  town(hip  ihall  be  amerced.   8  E.  2.  Coron.  416. 

If  a  man  falls  from  an  hay-rick,  thereby  he  dies,  it  is  faid  (nata^ 
not  adjudged)  tKat  it  (hall  be  a  foifeit.   3  £•  3.  Coron.  348. 

If  a  man  be  getting  up  a  cart  by  the  wheel  to  gather  plums,  and 
fieicher  the  cart  not  borfes  moving,  the  man  fUIs  and  die's,  neither  the 
cart  nor  horfes  are  forfeit,  but  only  the  wheel.  8  £.  2.  C^ron.  409. 

It  fceiias,  tiiat  if  a  knan  be  under  the  age  oF  fourteen  years,  and  falls 
from  2L,  cart  or  horie,  it  ihall  not  be  a  deodand,  becaufe  he  was  hot 
of  difcretion  to  look  to  himfelf ;  but  if  a  horfe,  bull,  or  the  like  kills 
hun»  or  if  a  cart  runs  over  him,  there  it  ihall  be  a  deodand,  8  E.  ^. 
CoroH.  389.  StamforJ*s  P.  Cor.  21.  a.  Ce.  P.  C  p,  51.  fOr  there  it 
fhall  be  imputed  to  die  negle£^  of  the  keeper  of  the  goods,  that  did 
the  mifchief,  and  fo  it  is,  if  a  tree  &lls  upon  one  within  the  age  o£ 
difcretion,  it  is  a  deodand. 

Touching  deodands  in  ihips  or  boats,  thefe  things  are  obfervable : 

1.  If  a  fhip  or  boat  be  laden  with  merchandize,  tho  it  falls  but  that 
a  man  be  killed  by  the  motion  of  the  fhip  or  boat,  yet  the  merchan- 
dize  are  no  deodand,  tho  it  be  in  the  frelh  water ;  but  if  any  particu- 
lar  merchandize  falls  upon  a  party,  whereby  he  dies,  that  particular 
merchandize  ihall  be  a  deodand,  and  not  the  fhip.  Britton^  cap.  l . 
de  office  de  coronerj  §.  13  &  14. 

2.  If  a  fhip  or  veflel  be  failing  upon  the  fea,  and  a  perfon  falls  out 
of  the  fhip  and  is  drowned,  the  fhip  is  no  deodand. 

By  the  amient  conftitutions  of  the  admiralty  it  feems,  that  if  $t-tean 
Were  drowned  upon  the  fea  by  falling  off  from  the  ihip  under  fail, 
there  was  no  deodand  diie,  nor  if  he  died  by  the  fall  of  a  maft  or  fail- 
yard,  or  otherwife ;  but  indeed  in  the  articles  of  inquiry  in  the  court 
of  admiralty,  mentiond  in  the  black  book  of  the  admiralty,  one  of  the 
articles  is  to  inquire  of  them,  that  take  any  deodands,  befides  ^  '  -  . 
the  adrpiral,  of  any  gold,  filver  or  jewels  found  upon  any^^  ^^^  ^ 
man  (lain  upon  the  fea,  drowned  in  die  fea,  or  llain  with  a'maft  in 
the  fiiip,  or  with  the  yard  of  die  £hip»  or  widi  a^y  other  thing,  which 
is  the  caufe  of  the  death  of  any  man,  that  in  fuch  cafe  appurtient  al 
admiral  per  prendre  tf  adminijire  per  l^almct  ce  quefi  mort,  le  moictf^ 
tf  riHtSre  miety  a  doner  dl yeVhecetui,  queft  Unortf  /es  infknsy  fitres  Ou 
foers^  Jil  ad  auctiHes  :  htit  certainty  this  never  obtatnd,  ios  Ividiout 
queftion  the  goods  of  the  deceafed  were  no  deodands^  but  only  tho 
goods  ihat  moved  to  his  deadu 

Jiot, 
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£$t.  Pan  51  £.3.  ».  73.  iTic  commons  pray,  Qu€  come  il  ad  un 
tuftomt  ufe  parmy  ceji  realme,  ^ue  J^  afcun  home  ou  garfon  efch'te  Aors 
ie  afiun  niefe^  batelle^  ou  autre  vefjel  ehlejiiere^  haven^  ou  autre  ewe y  £rf 
Jolt  perlffe^  ie  dlt  vejjel  ad  ejlre  forfeite  au  roy,  0u  autres  feigneurs  de 
franchlfes^  to  the  great  prejudice  o(  mariners  and  (hipping,  and  there- 
fore pray,  que  nul  nelfey  batelt^  He  autre  vejjel  foit  fotfeitable  deformes 
tur  Ie  caufe  avant  dlt. 

Refp.  En  Ie  mere  ne  doit  pas  deodand  eJlre  ajugge^  mes  quant  al  ewe 
frejh  Ie  roy  ent  ferra  fa  grace^  Ou  ltd  pleyjl. 

The  like  petitions  were  renewed  Rot.  Par.  1 JFT.  4.  «•  154-  1  H.  5. 
jK.  35.  14  i?.  6.  n.  26.  but  they  obtaind  no  other  anfWef^  than  that 
die  law  be  obferved. 

Yet  that  anfwer  in  51  £.  3.  is  a  fufficient  declaration,  that  no  deo- 
dand is  to  be  upon  fuch  a  death  happening  upon  the  fea,  and  with  this 
difference  touching  the  forfeiture  of  a  fliip  or  other  thing,  as  deodands 
in  mart  ii  inaqu&  dulci^  agrees  Brafi.  Lib.  III.  cap'  5.  p.  122.  and 
cap.  17.  P'  136.  infine^  viz.  that  defubmerjis  in  aqua  dulci  batelS^  de 
ftibus  tales  Jubmerji  fuerunt^  apprecientur^  fed  non  in  mari^  nee  fini 
deodanda  ex  infortunio  in  mari. 

And  with  the  fame  agrees  Fleta^  Lib.  I.  cap.  25.  §.  9.  defubmerjis^ 
fi  de  mokndino  ceciderit  vel  care6la  vel^de  batello^  quamvis  carcatis,  ditm- 
tamen  in  aqua  dulci^  /ecus  quam  infalfi^  and  goes  farther,  but  too  i^t^ 
viz.  that  the  veflel  with  its  lading,  and  the  cart  with  its  lading,  and 
the  miily  with  all  that  is  moveable  in  it,  are  deodands. 
-  ^    ^      But  now,  what  (hall  be  faid  the  fea  or  fait  water  ? 
14  4J      ^y  JQJ.J  Qg^^^  ubifupra^  viz.  p.  58.  faith,  and  that  truly, 
die  arm  of  the  fea  Is  included  herein ;  and  by  the  book  of  22  jfffize, 
pL  93.  fo  far  as  the  fea  flows  and  reflows  is  an  arm  of  the  fea. 

And  thus  far  of  deodands. 

I  fhall  only  add  this  one  thing  more  relating  to  the  coroner^s  office 
touching  thofe,  that  come  to  a  violent  death  defubito  mortuis:  if  the 
townfhip  bury  the  ^ody  before  the  coroner  be  fent  for,  the  townfliip 
Ihall  be  amerced ;  and  if  the  coroner  comes  not  to  make  his  incjuiry 
upon  notice  given,  he  (hall  be  fined  in  eyre,  or  in  the  king's  bendu 
or  before  the  juftices  of  goaI-deliveiy» 

Stc  Volter.  165.  x6^.  %6^.  187.  a88«  Blackf.  Com.  Lib.  X.  du  viii,  p.  loo^  Buxb.  TUlU 
Deodand.  i  Hawl.  F.  C  ch.  16.  Qucre,  if  a  man  riaging  a  Churcbpbcl]  be  banged 
ifttbcbcO-fopeiwhethGrthcbcUbetoxfclUdiiadcodiBdi  ilicv,r36. 

CHAP. 
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.    CHAP.    XXXIIL 

Of  homicide,  and  it^s.fiveral  kindsy  mtd  firji  of  thofe  eonfidfraticns 
that  are  appJicatle,  as  weJI  /«  mutder  as  ffianflaughter. 

HAVING  difpatched  the  bufinefs  Qifulcidlum  or  felf-murder,  and 
per  infortunium  Jtrnplix^  I  come  now  to  confider  of  homicide, 
as  it  relates  to  others. 

And  this  is  of  three  kinds :  1.  Puriely  voluntary,  viz,  murder  and 
manflaughter.  2.  I^urely  involuntary,  as  that  other  kind  of  honiicide 
per  infortunium.  3.  Mixt,  partly  voluntary,  and  partly  involontary, 
or  in  a  kind  neceflary,  an'd  this  again  of  two  kinds,  viz.  inducing  a 
forfeiture,  z&  fe  defenJendo^  or  not  inducing  a  forfeimre,  as,  1.  In 
defenfe  of  a  man's  houfe.  2.  Defenfe  of  his  perfon  againd  an  aflault 
in  via  regia.  3.  In  advancement  or  execution  of  juilicc,  .  ^ 
and  according  to  this  diftribution  I  ihall  proceed-  \A  j\ 

I  (hall  begin  with  thofe  matters  conriderable,  which  are  applicable 
as  well  to  homicide,  as  to  murder. 

Murder  is  a  killing  of  a  man  ex  maUti&  pmecogiiati  i  homicide  is 
killing  a  man  without  forethought  malice. 

it  is  a  miftakc  in  thofe,  that  think,  that  before  the  (tatute  of  Mar-* 
febridgi^  cap.  26.  all  killing  of  a  man,  tho  per  infortunium  orfe  defen-- 
dendoy  was  murder,  for  the  (latute  faith,  that  murdrum  de  catero  non 
adjudicetur  coram  jujiiciariis^  ubi  infortunium  tantummodo  adjudicature 
fed  locum  habet  murdrum  de  interfeiiis  per  feloniam  tantum^  Isf  non  allter^ 
and  therefore  they  thought  that  befoire  this  flatute  a  man  (hould  be 
hanged  for  killing  another  in  his  own  defenfe.  2\  E.Z^  17. 1,  (a). 

But  the  truth  is^  murdrum  in  this  cafe  was  but  an  amercement,  that 
was  antiently  impofed  upon  a  town(hip,  where  the  death  of  a  man 
happened  ^i^i  and  this  appears  by  many  hundred  old  charters  of  the 

(9  J  %tt  h\to  1  C#.  Ltftti.  f.  1 4S«  who  it  lived  For  (bme  time  after  bii  wouvds,  it  way 

of  Ihat  opinion.  no  murder  bccaufe  he  might  difcover. the 

(^.Thit  is  fo  pUin,  that  it  \l  matter  of  murderera,  the  meaning  of  winch  ii  not* 

i1it|>rite,  that  any  Qifnihi  ihiibke  it;  Lbc  that  the  offender  would  not  m  thofe  cafe^ 

word  murdrum  ufualjy  fignifying  a  ftcrtt  be  liable  to  be  indidcd  and  punilhed  fo^ 

fcHHng  of  aaoUitr,  fo  that  tnc  murderer^  mttrdcr,  but  tbatthevill  or  townfliip  would 

was  not  known,  for  if  the  murderer  waa  not  in  fucb  cafes  be  liable  to  any  amercia- 

known,  it  waa  not  in  this  fenfe  murder }  ment«     Braff   Lik.l\X,dte»nnaf  ctf.  t$» 

it  it  dK  nvr^Urff  waa  ^k«n,  t^  judU'ium  ^.135.  «•  9Vilk.  L^.  An^USsx*  /.  aSo* 

Mimierih    nullmm  erk  fmurdrum^  qiiia  «»-  viJtfupfa  p.  39.  ih  «v/ij,  vttUp^fies  cap,  35. 

4)rihfr  fitmki  ol  it  ttik  auirdtrtd  poftm  Sec  lifo  Kt^fngt  121. 

t^OL.  1.  B  b  kings 
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kings  of  England^  efpecially  to  bi(hops  and  monafteries,  whereby  it  was 
granted,  that  they  and  their  poflef&ons  (hould  be  quit  de  murdro  (sf  tairo^ 
c'tnio  among  divers  other  inrniutiitieSi  whereby  we  mud  not  think  that 
they  had  power  granted  them  to  commit  murder  or  theft*  but  they 
'were  thereby  acquitted  of  thofe  common  smcrcements*  ufually  in 
thofe  antient  times  impofed  in  eyre  upon  vills  for  murder  and  thc& 
committed  there. 

To  make  up  the  crime  of  homicide  or  murder  there?  muft  be  thcfe 
three  concurring  circumftances. 

I.  The  party  muft  be  killed,  antiently  indeed  a  barbarous  aflault 
with  an  intent  to  murder,  fo  that  the  party  was  left  for  dead,  but  yet 
--.  recovered  again,  was  adjudged  murder  and  petit  trcafon,  1 5 
»-^^  ^  E.  2.  Coron.  383.  biit  that  holds  not  now,  for  the  ftrokc 
without  the  death  of  the  party  ftricken,  nor  the  death  without  the 
ilroice  or  other  violence  •^-.akes  not  the  homicide  or  murder,  for  the 
death  confummates  the  crime. 

It  remains  therefore  to  be  confid:red,  to  what  intents  the  oflfenfc  of 
murder  or  manflaughter  relates  to  the  firoke  or  other  caufe  of  the 
death,  and  to  what  purpofes  it  relates  to  the  death  only. 

If  a  man  gives  another  a  mortal  ftroke,  and  he  lives  a  month,  two 
or  three,  or  more,  and  die  within  the  year  and  day,  the  title  of  the  lord 
by  efchete  to  avoid  mcfhe  incumbrances  relates  to  the  ftroke  given,  and 
not  only  to  the  death.     Plowd.  Com:  263.  Dame  Hnle*s  cafe. 

If  a  nian  give  another  a  monal  ftroke,  and  he  dies  thereof  within 
a  year  and  a  day,  but  mcfne  between  the  ftrokc  and  the  death  there 
comes  a  general  pardon",  whereby  all  mifdemeanors  are  pardoned,  this 
doth  pardon  the  felony  confequcntially,  bccaufe  the  afl,  that  is  the 
oHenfe,  is  pardoned,  tho  it  be  not  a  felony  till  the  party  die.  Hid,  401. 
Co/e^s  cafe. 

If  k  mortal  ftroke  be  given  on  the  high  fea,  arid  the  party  cofkies 
to  land  in  England  and  die,  the  admiral  ftiall  not  have  jurifdidion  ia 
this  cafe  to  try  the  felon,  becaufe  the  death  that  confummated  the  fe- 
lony, happened  upon  the  land,  nor  the  common  law  (hall  not  try  faioH 
becaufe  the  ftroke,  that  made  the  offenfe,  was  not  infra  corpus  com!" 
tatUsy  5  Co.  Rep.  106.  *.  Sir  Henry  ConJlableH  cafe,  2  C9.  Rep.  93. 
a.  Bingham's  cafe,  Co.  P.  C.  p.  48.  and  Lacie*s  cafe  25  £/!«•  cited 
there  to  that  purpofe ;  de  quo  alibi.  ' 

At  common  law,  if  a  man  had  been  ftricken  in  one  county  »ikI  died 
in  another^  it  was^  doubtful  whether  he  were  indidable  or  triable  ip 

either. 
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either,  but  the  more  common  opinion  was»  that  he  might  be  indi£lecl . 
\vhere  the  ftroke  was  given,  for  the  death  is  but  a  confequent,  and 
might  be  found  tho  in  another  county.  9  £.  4.  48.  7  H.  7.  8.  and 
if  tl-.'  party  died  in  another  county,  the  body  was  removed  into  the 
county,  where  the  ftroke  was  given,  for  the  coroner  to  take  an  in- 
queft  fuper  vljum  corporis^  6  H.  7.  10.  but  now  by  the  ftatute  of  2 
^  3  £.  6.  cap,  24.  the  juftices  or  coroner  of  the  county,  where 
the  parry  died,  fhall  inquire  and  proceed,  as  if  die  ftroke  had  p  ^ 
been  in  the  fame  county,  where  the  party  died.  L^  /  J 

On  the  other  iide,  as  to  fome  refpedts,  the  law  regards  the  death  as 
the  confummation  of  the  crime>  and  not  merely  the  ftroke. 

If  a  party  be  kild  in  one  county,  the  coroner  fuptr  vifum  corporis 
might  at  common  law  inquire  of  all  acceftaries  or  procurers  before  the 
feft,  tho  the  procurement  were  in  another  county,  20  if.  7.  Kelw» 
67.  b.  per  omnes  jujiiciarios  Anglise ;  but  now  by  the  ftatute  of.  2  {^ 
3  E,  6.  cap.  24.  the  indi<£iment  and  trial  of  the  acceflaries  fhall  be  in 
the  county,  where  ihey  were  acceflary,  vi%>  procuring,  abetting  or 

receiving. 

If  a  party  be  mortally  wounded,  and  the  offender  taken  and  in  the 
cuftody  of  the  conftable,  and  he  fuffers  him. to  efcape  before  the 
wounded  perfon  die,  it  is  not  felony  in  the  conftable,  tho  he  die<  after 
within  the  year.    11  J7.  4. 12.  Plow.  Com.  401.  Cole^s  cafe. 

If  a  ftroke  be  given  the  I  ft  of  January^  and  the  party  die  the  ift 

of  March  following,  the  year  and  day  to  bring  an  appeal  is  to  be  ac-> 

counted  from  the  death,  and  not  from  the  ftroke,  contrary  to  the 

opinion  of  Stamford  P.  C.  63.  a.  quod  vide  Co.  P.  C.  p.  53.  trf  fur 

ftatute  de  Glouc.  cap.  9.  (c)y  4  Co.  Rep.  42.  b.  Haydon*%  cafe,  Satut. 

3  H.l.  cap,  1.  V 

If -^.  gives  a  mortal  ftroke  the  ift  oi  January ^  and  the  p^rty  lives 
till  the  \ii  of  February^  andthep  dies  of  tlie  ftroke,  the  conclufion  of 
the  indidment  isbeft,  Et  Jic  pnefatus  A.  iifc.  modo  i^  forma  pradlSI& 
interfecit  t^  murdravity  becaufe  it  applies  to  the  whole  cafe.  2.  But 
if  it  be,  Et  Jic  prafatus  A.  pradiilo  1  JanuarU  ipfum^  lie.  interfecit 
tsf  murdravitf  it  is  naught,  becaufe  it  is  no  murder  till  the  party  dies, 

4  Co.  Rep.  42.  Haydon^s  cafe,  vide  ibidem  Katharine  Hume*9  cafe. 
3.  But  if  it  coocludes,  E,t  fie  prof atm  A.  ipfum^  lie.  pradiilo  1  Feb-^ 
ruarii  interfecit  ii  murdravit,  it  is  good,  becaufe  tlien  the  murder  is 

(tj  %  C^.Ufiit*  3aof 

fi  b  2  completei 
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complete,  4  Co.  'Rep.  47.  a.  fFigge\  cafe,  tho  in  fuch  a  cafe  of  a 

flroke  at  one  day  or  ox\6  place,  and  a  death  at  another  day  or  place, 

^      Qi  the  beft  condufion,  and  that  which  is  in  common  ufe  ai  this 

^^     J  day  is,   Et  Jic  pradi&us  A.  ipfum^  Wr.  modo  li  forma  frtf* 

Jiflis  intetfedt  (5f  murdravit^ 

And  thus  ftir  touching  the  relation  to'the  ftroke  or  death. 

Now  what  (hall  be  faid  a  killing  and  death  within  the  year  and  day. 

If  a  man  give  another  a  ftroke,  which  it  may  be,  is  not  in  itfelf  fo 
mortal,,  but  that  with  good  care  be  might  be  cured,  yet  if  he  die  of 
this  wound  within  the  year  and  day,  it  is  homicide  or  murder,  as  the 
cafe  is,  and  fo  it  hath  been  always  ruled. 

But  if  the  wound  or  hurt  be  not  mortal,  but  with  iR  applications  by 
the  party,  or  thof<i  about  him,  of  unwholefbmefalves  or  medicines  the 
party  dies,  if  It  can  clearly  appear,  that  this  medicine,  and  not  the 
wound,  was  the  caufe  of  his  death,  it  feems  it  is  not  homicide,  but 
then  that  mull  appear  clearly  and  certainly  to  be  fo. 

But  if  a  man  receives  a  wound,  which  is  not  in  itfdf  mortal,  but 
either  for  want  of  helpful  applications,  or  negleft  thereof,  it  turns  ta 
^  gangrene,  or  a  fever,  and  that  gangrene  or  fever  be  the  immediate 
caufe  of  his  death,  yet,  this  is  murder  or  manfiaughter  hi  him  that 
gave  the  ftroke  or  wound,  fof  that  wound,  tho  it  were  not  the  im- 
mediate caufe  of  his  dedith,  yet,  if  it  were  the  mediate  caufe  thereof,  and 
the  fever  or  gangrene  was  the  immediate  caufe  of  his  death,  yet  <he 
wound  was  the  caufe  of  the  gangrene  or  fever,  and  fo  confequently  is 
caiifa  eaufdtu 

If  a  man  be  iick  of  fome  fuch  difeafe,  which  poffibty  by  courfe  of 
nature  woiild  end  l^is  life  in  half  a  year, .  and  another  gives  him  a 
wound  or  hurt,  which  haftens  his  end  by  irritating  and  provoking  the 
difeafe  to  operate  more  violently  of  fpcedily,  this  haftening  of  his 
deadi  fooner  than  it  would  have  been  is  homicide  or  murder,  as  the 
Cafe  happens,  in  him,  that  gives  the  wound  or  hurt,  fof  he  doth  not 
die  Amply  ix  vlfitatione  dci^  but  the  hurt  that  He  receives  haftens  it,  and 
an  offender  of  fuch  a  nature  ftiall  not  appohion  his  own  wrong,  and 
thus  I  have  often  heard  that  learned  and  wife  judge  Juftice  RolU 
irec^iirciitly  dire£l. 
-  -  If  4  man  cither  by  working  upon  the  fan^y  of  another 
L^  9J  or  pioiEbly  by  harfti  or  unkind  ufage  puts  another  Into  fuch 
paflion  of  grief  or  fear,  that  tlie  party  either  dies  fuddenly,  or  con* 
traAs  fome  difeafe,  whereof  he  dies,  tho,  as  the  circumftances  of 

tlie 
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fthe  cafe  may  be,  this  may  be  mufder  or  manflaugh.ter  in  the  fi^t  of 
.God,  yet  inforo  humano  it  cannot  come  under  the  judgment  of  felony, 
l>ecatife  no  external  a£l  of  violence  was  offered,  whereof  die  common 
law  can  take  notice,  and  fecret  things  belong  to  God ;  and  bpnce 
it  was,  that  before  the  ftatute  of  1  Jac.  cap.  1 2.  witchcraft  or  iaf- 
cination  was  not  felony,  becaufe  it  wanted  a  triaJi  tho  fome  confti* 
tutions  of  the  civil  law  make  it  penal. 

If  a  phyfician  gives  a  perfon  a  potion  withput  any  Intent  of  doing 
him  any  bodily  hurt,  but  with  an  intent  to  cure  or  prevent  ^ 
difeafe,  and  contrary  to  the  expe£Ution  of  the  phyfiician  it  kills  him, 
this  is  no  homicide,  and  the  like  of  a  chirurgeon,  3  E.  3.  Coron,  16.3* 
And  I  hold  their  opinion  to  be  erroneous,  tliat  think,  if  he  be  90  )i- 
cenfed  chirurgeon  or  phyfician,  that  occafioneth  this  mifcbance,  (hat 
then  it  is  felony,  for  phyGc  and  falves  were  before  Jicenfed  phyfict*- 
ans  and  chirurgeons  ;  and  therefore  if  they  be  not  licenfed  according 
to  the  ftatute  of  3  ff.  8.  cap.  11.  or  14  i/.  8.  cap.  5.  they  are  fubje^ 
to  the  penalties  m  the  ftatutes,  but  God  forbid  that  any  mifchancc 
of  this  kind  fhould  make  any  perfon  not  licenfed  guilty  ofmurdef 
or  manflaughter. 

Thefe  opinions  therefore  may  ferve  to  caution  ignorant  people  nqt 
to  be  too  bufy  in  this  kind  with  tampering  with  phyfic,  but  are 
no  fafe  rule  for  a  judge  or  jury  to  go  by :  we  fee  tjie  ftatute  of  3|> 
bf  3b  H.8.  cap.  8.  difpenfeth  with  the  penally  of  thoie  former  ftatu.tes, 
as  to  outward  applications  and  medicines  for  figyes,  ftone,  or  ftran- 
gury,  which  may  be  adminiftered  by  any  j^rfpn,  and  the  preamble 
^of  the  ftatute  tells  us,  that  if  none  but  licenfed  chirurgeons  (hould 
be  ufed  in  many  cafes,  many  of  the  king's  fubje^s  were  like  to 
perifli  for  want  of  help. 

But  if  a  woman  be  with  child,  and  any  gives  her  a  potion  to 
deftroy  the  child  within  her,  and  ftic  takes  it,  and  it  works  fo  ftrongly, 
that  it  kills  her,  this  is  murder,  for  it  was  not  given  to  cure  .  - 
her  of  a  difeafe,  but  unlawfully  to  deftroy  her  chiU  within  '•^'^  -* 
her,  and  therefore  he  that  gives  a  potion  to  this  end,  m^ft  take 
the  hazard,  and  if  it  kills  the  mother,  it  is  murder,  and  fo  rule4 
before  me  at  the  affizes  at  Bury  in  the  year  1670. 

And  certainly  if  that  opimon  ftiouU  obtain,  that  if  one  not  li- 
cenfed a  phyfician  iboiJd  be  guilty  of  felony,  if  his  patient  mifcarry* 
we  fliould  have  many  of  the  poorer  fort  of  people,  efpecially  re- 
mote from  London^' die  for  ymnt  of  help,  left  their  intended  helpers 

plight  mifcarry. 

B  b  3  This 
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This  doilrine,  therefore,  that  if  any  dies  under  the  hand  of  an 
iinlicenfed  phyfician,  it  is  felony,  is  apochrypKal,  and  fitted,  I  fear, 
to  gratify  and  flatter  dodors  and  licentiates  in  phyfic,  the  it  may, 
as  I  faidi  have  its  ufe  to  m^ke  people  cautious  and  wary,  how  they 
take  upon  them  too  much  in  this  dangerous  employment. 

If  a  man  have  a  beafl,  as  a  boll,  cow,  horfe  or  dog,  ufed  to  hurt 
people,  if  the  owner  know  not  his  quality,  he  is  not  puniiliable, 
but  if  the  owner  be  acquainted  with  his  quality,  and  keeps  him  not 
up  from  d6ing  hurt,  and  the  beaft  kills  a  man,  by  the  antient 
Jewijh  law  (*)  the  owner  was  to  die  for  it,  Exod.  xxi.  29,  and  with 
this  feems  to  agree  the  book  of  3  E.  3.  Coron.  311.  Stamf.  P.  C,  17. 
ir*  wherein  thefe  things  feem  to  be  agreeable  to  law. 

1.  If  the  owner  have  notice  of  the  quality  of  his  beall,  and  It 
doth  any  body  hurt,  he  is  chargeable  with  an  a<flion  for  it. 

2.  Tho  he  have  no  particular  notice,  that  he  did  any  fuch  thing 
before,  yet  if  it  be  a  bead,  that  \%  jene  natura^  as  a  lion,  a  bear, 
a  wolf,  yea  an  ape  or  monkey,  if  he  get  loofe  end  do  harm  to 
any  perfon,  the  owner  is  liable  to  an  adion  for  the  damage,  and 
fo  I  knew  it  adjudged  in  Andrew  Baker's  cafe,  whofc  child  was  bit 
ly  a  monkey,  tHat  broke  his  chain  and  got  loofe. 

3.  And  therefore  in  cafe  of  fuch  a  wild  beafl,  or  in  cafe  of  a 
bull  or  cow,  that  doth  (damage,  where  the  owner  knows  of  it,  he 
muft  at  his  peril  keep  him  up  fafe  from  doing  hurt,  for  tho  he  ufe 
his  diligence  to  keep  him  up,  if  he  efcape  and  do  harm,  the  owner 
is  liable  to  anfwer  damages. 

|.  -  4.  But  as  to  the  point  of  felony,  if  the  owner  have  no« 
*-^*'  J  tice  of  the  quality  of  the  ox,  fffc  and  ufe  all  due  diligence 
to  keep  him  up,  yet  the  ox  breaks  loofe  and  kills  a  man,  this  is 
no  felony  in  the  owner,  but  the  ox  is  a  deodand. 
*  5.  But  if  he  did  not  ufe  that  due  diligence,  but  thro  negligence 
the  beaft  goes  abroad  after  warning  or  notice  of  bis  condition,  and 
kills  a   man,  I  think  it  is  manflaughter  in  the  owner. 

6.  But  if  he  did  purpofely  iet.  him  loofe,  or  wander  abroad  with 
defign  to  do  mifchief,  nay  tho  it  were  with  defign  only  to  fright 
people  and  make  •  fport,  and  it  kills  a  man,  it  is  murder  in  the 
owner,  and  I  havo  heard,  that  long  fince  at  the  affixes  held  at  St* 
jtlbans  for  Henfordjn^re  it  was  fo  lulcd,  aad  tbc  owner  banged  for 
it,  but  this  is  but  an  hearfay. 

(•)  nit  Infra  f.  3.  »  nttin 

it. 
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If  auman  lay  .poifon.to  ki.U  rats,  and^a  man  cafttally  takes  it, 
\vhereby  he  is  poifoned,  this  is  no  felon  v*  but  if -a  man  lays  poifon 
to  the  intent  that  B.  (hould  takeit,  to  be  pbiibned  therewith,  and 
'  C.  by  miflake  take  it,  and  i»  po|foned  to  death,  this  is  murder,  tho 
it  were  not  intended  for  him.  Dalt:  cap,  93,  fdj,  9  Co.  Rep,  SK 
^.  jignes  Gor€*%  cafe,  Plowd^  Com*  474  Sander*^  cafe.  \ 

And  altho  the  party  takes  the  poifon  himfeif  by  the  perfuafion  of 
another  in  the  abfence  of  the  perfuader,  yet  it  is  a  killing  by  tho 
perfuader,  and  he  is  principal  in  it,  tho  abfent  ac  the  taking  of  it- 
it  Co.  Rip,  44.  b,  Vaux'^  cafe. 

\l  A  gives  poifon  to  B.  intending  to  poifon  him,  and  B.  ignorant 
•  of  it,  gives  it  to  C  a  child,   or  other  near  relation  of  A,  againft 
whom  he  never  meant  harm,  and  C,  takes  it  and  dies,  this  is  mur- 
der in  A.  and  a  poifoning  by  him,  Plowd,  Com,  474.  a.  Dait.  cap, 
'   93.  but  B,  becaufe  ignorant,  is  not  guilty. 

If  A.  gives  purging  comfits  to  B.  to  Inalce  fport,  and  Aot  to  hurt 
*   him,  and  B.  dies  thereof,  it  is  a  killing  by  A,  but  not  murder,  but 
manilaughter.     Dali.  cap.  93.  . 

There  are  (everal  ways  of  killing,  1.  By  expofing  a  flck  or  weak 
perfon  or  infant  unto  the  cold  to  the  intern  to  deftroy  him,  2  £.  3. 
18.^.  whereof  he  dieth.  2.  By  laying  an  impotent  perfon  abroad, 
fo  that  he  maybe  expofed.  to  and  receive  mortal  harm,  as  ^  ^. 
laying  an  infant  in  an  orchard,  and  covering  it  with  leaves,  '-^'^  ■* 
whereby  a  kite  ilrikes  it,  and  kills  it.  6  Eliz,  Crontpt.  de  Pace  24. 
Dalt.  cap.  9,J.  (e).  3.  By  imprifoning  a  man  fo  fl:ri£Uy  that  he  dies, 
and  therefore  where  any  dies  in  gaol,  the  coroner  ought  to  be  fcnt 
for  to  enquire  the  manner  of  his  death.  .  4.  By  ftarving  or  famine. 
5.  By  wounding  or  blows.  6.  By  poifoning.  7.  By  laying  noilomc 
and  poifonous  filtii  at  a  man's  door,  to  the  intent  by  a  poifonous 
air  to  poifon  him,  Mr.  Dalton^  cap.  93.  out  of  Mr.  Cook^  reading. 
S.  By  ftrangling  or  fuffocation. 

Aforiendi  milU  figure. 

A -man  infe£ied  with  the  plague,   having  a  plague-fore  running 

upon  him,  goes  abroad,  this  is  made  filony  by  the  flatute  of  I  Jac. 

cap.  31.  but  is  now  difcontinued  (f)  ;  but  what  if  fuch  perfon  goe^ 

abroad,  to  the  intent  to  .infe6^  another,  and  another  is  thereby  in- 

(d)  New  Edit.  1727.  eap.  145.  p.  471.         longer,  than  until  the  end  of  the  firft  fcffiou 
ftj  New  Edit,  cap,  1A5.  p.  469.  of  the  aext  pirliamcnt. 

(^  It  wu  made  at  firft  to  contioue  no 

Bb  4  feaed. 
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£eded  and  dks  ?  whether  diis  be  not^  muodear  by  the  commoa  law 
might  be  a  queftioiiy  bur  if  no  fuch  intentioa  evideqtij  appears,  dio 
defa£lo  by  bis  converiation  another  be  infeded*  it  is  no  felony  by 
the  common  I4W,  tho  it  be  9  gceat  miideme^BOr,  and  die  rea- 
ions  are, 

1.  Becaufe  it  is  hard  to  diicerny  whedier  the  infe£kioo  arife  froo^ 
the  party,  or  from  the  contagion  of  the  aic,  it  is  God^s  arrow,  an^ 

2.  Nature  prompts  every  man,  in  nfhat  condition  foever,  to  pre* 
ferve  himfeif,  which  cannot  be  well  without  mutuail  converCaUioo. 

3.  Contagious  dlfeafes,  s^s  plague,  peftilential  fevers,  (inall  poi^ 
{sfr.  are  commqn  among  mankind  by  the  vifitation,  and  the  exten* 
fion  of  capital  puniCbments  in  cafes  of  this  nature  would  roultiptji 
fevere  punifliments  too  far,  and  give  too  great  latitude  and  loofe  tm 
fevcre  punishments. 

II.-  the  fecond  conGderation,  that  is  common  bo|b  to  murder  and 
manflaughter,  is,  who  (hall  be  faid  a  perfon,  die  killing  of  whon^ 
ihall  be  faid  murder  or  manflaughter. 

P  -  If  a  woman  be  quick  or  great  with  child,  if  (he  takeSf 
L^J  J  J  Qf  another  gives  her  any  potion  to  make  an  abortion,  or  if 
a  man  ftrike  her,  whereby  the  child  within  her  is  kiUtd'^  it  is  not 
murder  nor  manflaughter  by  die  law  of  England^  becaufe  it  is  not 
yet  in  rerum  natura^  tho  it  be  a  great  crime,  and  by  the  judicial 
law  oi  Mofes  fgj  was  pnniihable  with  death,  nor  can.it  legally  be 
made  known,  whcdier  it  were  killed  or  not,  22  £.  3.  Cproji.  263. 
fo  it  is,  if  after  fuch  child  ^ere  boni  alive,  and  baptized,  and  afr 
tor  die  of  the  flroke  given  to  die  mother,  this  is  not  hqmicide. 
1.  £.  3.  23.  b.  Ccren.  146. 

But  if  a  man  procure  a  woman  with  child  to  deftroy  her  ia&ntt 
when  born,  and  the  child  is  bom,  and  the  womai^  in  purfuance  of 
that  procurement  kill  the  infant,  t^is  is  murder  in  die  mother,  and 
the  procurer  is  acccflary  to  murder,  if  abfent,  and  this,  whether  the 
child  were  baptized  or  not.  7  Ce*  Rep.  d.  Dyer  186.. 

The  )(illing  of  a  man  attaint  of  felony,  otherwife  than  in  exQCu« 
tion  of  the  ^ntence  by  a  lawful  o£Eicer  lawfully  apppintcd,  k( 
murder  or  manflaughter,  as  the  cafe  happens,  and  tho  there  vraa 
fome  doubt,  whether  the  killing,  of  a  perlbn  outlnwod  of  felony  vere 
homicide  or  no,  2  E.  3.  6.  yet  it,  is  homicide  in  bpth  cafes.  27  JJ/iz. 
4fh.  Coron.  203- 

u 
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If  a  perfon  be  condemned  to  be  hanged,  and  the  iheriff  behead 

bim*  this  is  miirder»  and  the  vrlfe  may  have  an  appeal.  35  if.  6. 
^8.  (hj, 

If  a  man  be  attaint  in  a  pr^emwun  whereby  he  i;  put  out  of  the 
king's  protection,  the  killing  of  him  wa5  held  not  homicidei  24  H^ 
8.  B.  Cor  on,  197.  But  the  ftatute  of  5  Eliz.  cap.  I  ^i^hath  now 
pm  ths^t  out  of  queftion,  declaring  it  to  be  unlawful,  (k) 

If  a  man  kills  an  alieii  e^emy  within  tht«  kingdoiaq,  yet  il  is 
felony,  unlels  it  be  in  the  heat  of  war,  and  in  the  adual  exercife 
thereof. 

III.  The  third  inquiry  is,  who  fhall  be  iaid  i^  perfon  r       -t 
Hilling.  '•^^^•*  ^ 

An  infept^  under  die  age  of  fourteen,  years  in  prefumption  of  law 
h  fuppofed  without  difcrction,  and  tl^refore  pritnifaoe  b?  cannot 
commit  murder  or  manflaughtcr,  but  being  indited  thereof,  upoa 
not  guilty   pleaded  he  ought  to  be  foimd  not  guilty. 

But  if  he  be  above  that  ?ge,  in  prefumption  of  law  he  9  of  £& 
cretioo,  and  may  be  guiUy* 

But  if  he  be  un^cr  the  age  of  fourteen,  yet  if  upon  cirqimft^n^ 
pes  it  caq.  appear,  that  he  bath  difqjction,  hp  m^y  ^  cwvift  erf  fc* 
lony.  3  H.  7.  I.  i.  12. 4.  (I) 

If  a  man  be  non  fomp^s  vtritttf  9  9iad  kill  a  mM*  be  is  tQ  ple^  POl 
guilty,  and  fl^all  be  acqiiit^d,  and  is  fvH  driven  to  puschafe  a  p^ifon* 
fho  antiently  it  was  fo  ufiwL  Stamford'^  P,  C.  xe.k.ii  lihrt^s  ibi. 

And  the  fame  law  it  is  of  a  lunatic,  tb^  kiljB  ^  man  in  the  time 
§/i  his  lunacy ;  but  if  it  be  in  tbofe  mtcrvals,  when  be  hath  his  un^ 
derftanding,  then  he  is  a  klon,  ftJ  de  his /upra.  p,  31. 

If  there  be  an  aftual  forcing  of  a  man,  as  if  J.  by  fotcc  tak9 
fhc  arm  of  B.  apd  the  weapon  in  his  hai^d,  and  tijftewith  dabs  C 
isrhcreof  he  dies,  this  is  murder  in  J.  but  B.  is  nat^gui|ty.  DaU.  €ap. 
d'i.p*  24a.  (m).  Plwfd.  Com,  19.  a. 

But  if  it  be  only  a  moral  force,  ^  by  threatmng,  dwrefo,  or  imprir 
|bn^nt,  (^r.  this  execufedi  not* 

A/ime  covin  is  in  law  undw  the  e«crcion  of  her  huftand,  and 
*crefore/if  (he  cpmmir  te»jinj[  cfl?  burglary,  together  with  her  huC 

fb)  See  alfo  Co.f.C.p.  52.  f««pr«,  in  [OJnfint,                                        ,    ,, 

cafe  of  treafon;  (where  th?  fenieiir  i«;  that  (kj  See  C9mi.  ao|-  .^«« »'  »f  dectarc* 

the  party  Siall  be  hanged,  but  not*tiU  he  felony  lokiU  one  outlawed  far  felony.    ^ 

be  dead,  &c.)  if  the  king  remil  all,  bu|  the  (/)  -f«^'>/^«^  P*  *7- 

hanging,  whe^ier  it  be  not  murder  i{i  the  (f^  iw»  JB*>t  *^/»  «45*  t*  47J* 

Jj^cnrfioasfnghimtillhcbcdcad?    '  '  .       . 
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bandy  die  hufband  is  in  law  guilty,  but  r^ularly  the  yrife  is  not 
guilty.     &lamf,  26.  a:  Coron.  160.  Dalt.  cap.  104.^.  267    (yt) 

But  if  (be  commit  murder,  or  treafon,  or  luanflaughter,  it  is 
no  plea  to  fay  (he  did  it  by  coercion  of  her  huft>and,  but  (he  is 
guilty,  tho  committed  with  her  huiband.  Dalt.  Ibid. 

See  Fo(lcr*s  Difcoarfe  11.  of  homicide  per  tot«  355.  &c.  &c.  Black.  Com.  Lib.  iv« 
ch.  iv.  p.  60.  ch.  xiv.  p.  18S,  189.  Set.  1  Hawk.  P.  C.  ch.  %%^  29}  30,  31^  jb* 
3  WilloD.  405,  &c.    Foftcr.  70.    The  cafe  of  William  York. 


[435]  CHAP.     XXXIV. 

Concerning  commanding,    counfelling,    or    abetting    cf  murder  9r 

manjlaughter. 

ALTHO  this  title  may  feem  more  proper  under  the  title  of  princi- 
pal and  acceffariesy  yet  becaufe  it  relates  to  the  inquify,  who 
ihall  be  faid  a  murderer  or  manflayer,  and  is  common  in  fome  ref- 
pe<5b  to  both  crimes,  I  (hall  take  up  the  confideration  thereof  here. 

He  that  counfels,  commands,  or  diredls  the  killing  of  any  perfon* 
if  he  be  abfent,  is  an  acceflary  to  murder  before  the  fatft. 
•  In  cafe  of  pdifoning,  he  that  counfels  another  to  give  poifon;  if 
that  other  doth  it,  the  counfeller,  if  abfeut,  is  but  acceflary  be/ore 
Coke  P.  C.  p.  49.  Sir  Thomas  Overburys  cafe,  (a) 
"  But  lie  that  adually  gives  or  lays  the  poifon  to  the  intent  to  poifon, 
tho  he  be  abfen(,  when  it  is  taken  by  the  party,  yet  he  is  principal, 
and  this  was  WeJlon\  cafe  (b)^  Co.  P.  C.  p.  49.  in  Sir  Thomas  Oi>er^ 
hury\  cafe,  and  4  Co.  Rep,  44.  b.  Faux^s  cafe. 

.  In  cafe  of  murder,  he  that  counfelled  or  commanded  before  the  fzStf 
if  he  be  abfent  at  the  time  of  the  fa£t  committed,  is  acceflary  before 
the  h&,  and  tho  he  be  in  juftice  equally  guilty  with  him  that  cbai" 
mits  it,  yet  in  law  he  is  hut  acceflary  before  the  feft,  and  not  principal. 

If  jf.  commands  B.  to  beat  C.  and  he  beats  him  fo  diat  he  die$ 
thereof,  it  is  murder  io  jB.  and  J,  if  prcfent,  is  alfo  guilty  of  the 
ofFenfe,  if  abfent,  he  is  acceflary  to  murder.  Dale.  cap.  93.  ^cj. 
Piowd.  Com.  475.  b.  Co.  P.  C  p.  5\.  3  E.  3.  Coron.  314. 


i: 


n)  New  Edit.  ca/.  157.  p»  503,  [k]  Start  Tr.  K#/.  I.  p.  313. 

0)  See  State  Tn  y»i,  J.  /.  331.  ■   (cj  I(tvf  Edit,  cap,  145.  /.  472. 


If 
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If  A,  couiifel  B,  to  poifon  his  wife,  B.  accordingly  obtains 
poifon  from  A.  and  gives  it  his  wife  in  a  roafled  apple,  the  \vife 
gives  it  to  a  child  of  B,  not  knowing  it  was  poifon,  who  eats  it  and 
dies,  tnis  is  murder  in  B,  tho  he  intended  nothing  to  the  child. 
Phwd,  Com*  474.  Sounder^  cafe:  and  fo  it  is,  if  an  apothecary  fends 
a  potion  to  the  wife,  and  the  hufband  mingle  poifon  with  it,  and 
upon  fome  diflike  of  the  phyfic  the  apothecary  is  fent  for,  who  to 
juftify  it  to  be  wholefome  voluntarily  eats  part  of  it,  and  is  poifoned 
and  dies,  this  is  murder  in  B.  tho  the  apothecary  was  never  intended 
to  be  hurt,  but  voluntarily  took  it.  9  Co*  Rep.  81.  Agnes  Gore's  cafe. 

But  in  this  cafe,  he  who  was  abfent,  and  counfelled  the  poifoning 
of  the  wife,  is  not  accefTary  to  the  murder,  becaufe  as  to  him  the 
command  {hall  not  be  conflrued  further,  than  as  to  the  perfon  inten- 
cd  by  him.  Plowd.  Com.  474.  Saunder*s  cafe,  fdj 

If  A,  couufel  or  commands  B,  to  beat  C  wiih  a  fmall  wand  or 
rod,  which  could  not,  in  all  human  reafon,  caufe  death,  if  B,  hr^ats 
C,  with  a  great  club,  or  wound  him  with  a  fword,  whereof  he  dies, 
it  feems,  that  A,  is  not  acceflary,  becaufe  there  was  no  command  of 
death,  nor  of  any  thing,  that  could  probably  caufe  death,  and  B.  hadi 
varied  from  the  command  in  fubftance,  and  not  in  circumflance. 

If  A.  cotnmand  or  counfel  B.  to  kill  C  and  before  the  hO.  doni 
A.  repents,  and  comes  to  B.  and  exprefly  difcharges  him  from  ths 
fa£t,  and  countermands  it,  if  after  this  countermand  B  doth  it,  it  is 
murder  in  B.  but  A.  is  not  acceflary,  but  if  ^.  repent  of  it,  but  before 
any  difcharge  or  countermand  given  to  B.  B.  kills  C.  yet  A.  remains 
acceflary  notwithflanding  his  private  repentance,  for  in  as  much  as  his 
exprefs  counfel  or  command  occafions  the  fa£l,  he  mud  at  his  peril 
fee,  that  he  countermand  B.  and  fo  remedy  as  much  as  in  him  lies 
themifchief,  that  his  former  command  occafioned.  Ca.  P.  C  -  . 
p.  hi*  Plowd.  Com.  476.  a*  Saunder^s  cafe.  L4j7J 

In  manflaughter  there  can  be  no  acceflarie^  before  the  fadt,  for  it 
is  prefumed  to  be  fudden,  for  if  it  were  with  advice,  command,  or 
deliberation,  it  is  murder  ^nd  not  manflaughter,  and  the  like  o(fe 
defendendo* 

{(i)  But  tho  the  judges  were  of  opinion  procured  •  pardon ;  and  mailer  Plowden^ 

in  this  cafe,  that  he  was  not  acce{rary,  yet  the  reporter,  favs,  it  was  his  opinion,  that 

they  thought  it  propereft  that  be  (hould  be  whoever  counlels  or  command«  an  rvil 

delivered  rather  hy  a  pardon,  than  other-  thing  fhould  be  adjudged  acccfTary  to  all, 

vife,  and  accordingly  they  kept  him  in  .  which  follows  from  that  evil  a^ion,  but 

priiba  from  oat  fci&oii  lili  anotheri  till  be  oot  from  any  other  diiUnd  thing. 

And 
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And  tjierefore  in  an  indif^mcnt  of  manflaughter  only,  if  others  be 
indt£ted  as  acccifarles  before  the  fa£t,  the  iiidi<5lniaiC  is  void  againft 
them. 

Afidif^.  h6  indided  6fmurdery  and  B.  as  acccflkry  before  by 
procurenienr,  (stc.  and  ^>  is  found  gtiiky  only  of  manflanghter,  &, 
Ihall  be  difcharged.  4  Co.  Ref.  43.  i.  Goffi  Terfos  Bibithi  and  H^ell 
David. 

And  anciently,  he  that  firnck  the  ftroke,  whereof  the  party  died 
was  only  the  principal^  and  thc^c,  that  were  prefent,  aiding,  and 
affifting,  were  but  in  the  nature  of  acceflarieSy  and  ihould  not  be  pot 
npon  their  trial,  till  he  that  gave  the  Aroke  were  attaint  by  outlawry 
or  judgment,    40  Jff.  25.  40  £.  2.  42.  a. 

But  at  this  day,  and  long  fmce,  the  law  hath  been  taken  otlicrwife* 
and  namely,  that  all  that  are  prefent,  aiding,  and  affifUng,  are  equally 
princ^I-with  him  that  gave  the  ftroke»  whereof  the  party  died. 
4  H.  1.  !8,  A,  per  wmes  jujliciarios  uirlufque  bancl^  for  tho  one  gave 
Ae  ftroke,  yet  in  interpretation  of  law  it  is  the  ftroke  pf  every  per- 
fon,  that  was  prefcnt,  aiding,  and  ai&fting,  and  tho  they  are  called 
principals  in  the  iecond  degree,  yet  they  are  principak,  and  the  law 
vras  altered  Hertin,  in  tempore  H.  4-  JPhwJ.  Com.  100.  a.  and  there- 
forc^  if  there  be  an  indifiment  of  mvrder  or  manilaughter  againft  A. 
tfiac  jf.  f^lonic^j  bfc.  pereujit  B,  whereof  be  died,  and  that  C.  and  Z>« 
were  pfefent,  al^etting,  aiding,  and  affidiog  to  A.  adfeUniam  iimur-^ 
drum  lie.  modo  isf  forma  pradiilA  faciefUT ^  and  A*  appears  not,  but 
B.  and  C,  appear,  they  ihall  be  arraigned,  and  receive  their  judgment 
if  convi£^,  tho  A,  neither  appears,  nor  be  outlawed.  Plowd^  Com.  91 
and  100.  Gyttin\  cafe. 

If  A.  be  indited  as  having  given  the  mortal  ftroke,  aiid  B.  and  C^ 
r  A-i  ^>  prcfent,  aiding,  and  affixing,  and  upon  die  evidence  it 
^  "^  -*  appear,  that  J?,  gave  the  ftroke,  and\^.  and  C.  were  only 
aiding  and  affifting,  it  maintains  the  indiiStment,  and  judgvaent  £ball 
be  given  againft  them  all,  for  it  is  only  a  circumftantial  variance,  for 
in  law  it  is  &e  ftroke  of  all  that  were  prefent,  aiding,  and  abetting. 
Plowd.  Com.  98.  a.  9  Co.  Rep.  67.  b.  Mackally\  cafe. 

Yet  the  circumftances  of  the  cafe  may  vary  the  degree  of  the  offenfe 
in  thofe  that  are  in  this  kind  parties  to  the  homicide. 

If  A  have  malice  agaitift  fi.  and  lies  in  wait  to  kill  him,  and  C  the 
fervant  of  A  being  prefent,  but  not  privy  to  the  intent  of  bis  maflers 
j  finds  bis  maftcr  fighting  with  B,  takes  pan  with  his  mafler,  and  tha 

fcrvi^wt 


> 
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fervant  or  mailer  kill  B.  this  is  murder  in  A.  becaof^  he  had  malke 
forethought,  but  only  homicide  in  C  Plawd.  Com.  100.  A.  Salifimrf% 
cafe,  where  it  was  alfo  refolved,  that  where  A.  had  malice  againft  D*  * 
die  mailer  of  B.  bat  by  miftake  aflaults  and  kills  5.  the  fervant,  or 
having  malice  ag^Inft  D.  the  mafter»  and  B.  his  fervant  comes  in  ai^ 
of  his  maftef,  ^  A*  kills  him,  it  is  murder  in  A.  as  much  as  if  he 
had  killed  the  nRer,  for  the  malice  fliall  be  carried  over  t6  make  th6 
killing  of  B*  murder. 

Upon  an  indidlment  of  murder,  tho  the  party  upon  his  trial  be 
acquit  of  murder,  and  conviA  of  manflaughter,  he  (hall  receive  judg* 
ment,  as  if  the  indi6lment  had  been  of  manflaughter,  for  tb^  ofienfe 
in  fubflbance  is  the  fame. 

And  upon  the  fame  reafon  it  is  in  cafe  of  malice  implied,  If  A.  B, 
imd  C  be  in  a  tumult  together,  andi>.  the  conftable  comes  to  appeaic 
the  affray,  and  A.  knowing  him  to  be  the  conftable  kill  him,  and  B. 
and  C,  not  knowing  him  to  be  the  conftable,  come  in,  and  finding  A^ 
and  D.  ftruggling,  aftift  and  abet  A.  in  killing  the  conftable,  this  is 
liiurder  in  A.  but  manflaughter  in  B.  and  C, 

To  make  an  abetter  to  a  murder  or  homicide  principal  iti  the  felony, 
there  are  regularly  two  things  rcquifite,  1 .  He  muft  be  pref^t.  2* 
He  tnuft  be  akiing  atid  abettii^  adfeUtuam  ii  murdrumjive  homiciditan^ 

If  he  were  procuring,  or  abetting,  and  abfent,  iie  is  ac-  -  ^ 
£efl[ary  in  cafe  of  ifniirder,  knd  not  principal,  as  hath  be^n  L4J9J 
fliewn,  ufiWs  in  fofne  cafes  of  j[>oironing,  utfupra. 

If  he  be  prefent,  and  not.  aiding  or  abetting  to  the  felony,  he  I* 
neithef  prin<^ipal  nof  acceflary. 

If  if.  and'  B.  be  fighting,  dnd  C.  a  man  of  full  age  tomci  by  chance, 
and  is  a  looker  on  only,  and  af&fts  neither,  he  is  not  guilty  Of  ^urdef 
or  homicide,  as  principal  in  the  fecond  degree,  but  it  is  a  ifiifprlilon, 
for  which  he  fliall  be  fined,  unlefs  he  ufc  meansr  to  apprehend  the 
felon*  S  JS.  2.  Cori^n.  395.  3  E.  3.  ihljm  293.  14  ti.  1.  31.  i.  Stam^ 
ford*^  P.  C.  40.  b.  Dalton,  cap.  lOH.  p.  284.  (ej 

Therefore  it  remains  to  be  inquired,  I.  Wh<J  (hall  be  faid  to  be 
prefdnt.  2.  Who  fliaQ  he  faid  abutting,  aiding  or  affifting  to  the 
felony. 

I.  As  to  the  firft:  if  divers  perfons  come  to  make  an  affVay,  (sfc. 
and  are  of  the  fiime  party,  and  come  into  the  fame  houfe,  but  are  ia 
feveral  rooms  of  the  fiime  houfe,  and  one  be  iilleJ  in  oiU  of  (he  rooo^^ 

{ej  Ntw  Edit,  caf.  x6i.^.  527. 

tfaofe 
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thofe  that  are  of  that  party,  and  that  came  for  ^that  p^ofe,  tfao  in 
other  rooms  of  the  fame  houfe,  (hall  be  faid  to  be  prefent.  Dah.  cap. 
93.^.241.  (f) 

The  lord  Dacre  and  divers  others  came  to  ftecl  deer  in  the  park  of 
one  Pelhaniy  Rayden  one  of  the  company  killed  the  keeper  in  the  park, 
the  lord  Dacre  and  the  reft  of  the  company  being  itt.  other  parts  of 
the  park»  it  was  niled^  that  it  was  murder  in  them  Ip  and  they  died 
for  It.  Crompt,  25.  a  Dalu  ubi  fupra^  34  H.  8.  B.  Coron.  172.  (g) 

The  like  in  cafe  of  burglary,  tho  fome  ftood  at  the  lane's  end  or 
field-gate  to  watch  if  any  came  to  difturb  them,  Co.  P.  C  p,  64.  1 1 
/T  4.  13*  b.  yet  they  are  faid  to  be  burglars,  becaufe  prefent,  aiding, 
and  ai&fting  to  the  burglary. 

11.  Who  fiiall  be  faid  abetting,  aidii^  and  affifting. 

If  if.  comes  and  kills  a  man,  and  B.  runs  with  an  intent  to  be 
affifting  to  him,  if  there  Ihould  be  occaljon,  tho  de  faffo  he  doth 
nothing,  yet  he  is  principal  being  prefent,  as  well  as  J.  3  £•  3. 
Coron.  309. 

P        -      If  divers  come  with  one  aflent  to  do  mifchief,  ^male  fain) 
,  -^  as  tp  kill,  rob  or  beat,  and  one  doth  it,  tliey  are  all  princi- 

pals in  the  felony,  lie,  3  £.  3.  Coron.  314. 

If  A,  and  divers  others  in  his  company  intending  to  rob  a  perfoa 
charge  him  with  felony,  and  as  they  are  carrying  him  to  gaol,  fome 
of  the  company  rob  the  perfon  attached,  this  is  robbery  in  all,  but  if 
the  reft  of  the  company  come  without  any  fuch  intent,  h  feems  they 
are  not  guilty.  3  £.  3.  Coron.  350. 

\i  A*  comes  in  company  with  B,  to  beat  C  and  5»  beats  C.  that  he 
die,  A.  is  principal,  but  thep,  according  to  thofe  elder  times,  the  in- 
di&mentmuftnot  be  only,  that  he  was  prefent,  aiding,  and  affifting, 
for  that,  as  the  law  was  then  taken,  makes  him  only  acceiTary,  but 
the  indi£lment  muft  (hew  the  fpecial  mat:er,  that  they  came  to  that 
intent,  19  £.  2.  Coron^  433.  but  now  tbatcourfe  is  altered,  and  the 
indichnent  only  runs,  that  A.  was  prefent,  aiding,  and  affifting,  and 
diat  is  fufficient  to  make  him  principal. 

So  if  A.  being  prefent  commands  B.  to  kill  C  and  he  doth  it,  both 
arc  principals.  13  //".  7.  10.  a.  (h) 

{f)  New  Edit,  tap,  145.  p,  47a.  the  other  killed  him ;  but  what  our  lother 

\g,  See  alfo  Moor  86.  Kelyngt  ^6*  here  fay*  is  more  dirediy  proved  by  the 

(h)  This  cafe  was  fomcthiDg  more  than  cafc  in  4  B»  7,  iSi  a. 
abwQ  comniaQd^  tor  one  held  him,  while  ^ 

If 
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If  many  be  prefent,  and  one  only  gives  thefiroke>  vrhereoftha 
party  dies,  they  are  all  principals,  if  they  came  for  that  purpofe. 
21  E.  4.  71*  a. 

The  cafe  of  Drayton  Baffit  reported  by  Mr.  Crompton^  foL  2^. 
•was  this:  A*  with  thirty  others  and  more  Entered  with  force  upon  the 
maoor-houfe  oij)rayton  BaJJet^  and  ejedled  B,  his  children,  and  fer* 
vants  out  of  the  fame ;  afterwards  twenty  others  on  the  behalf  of  B. 
diree  days  after,  in  the  night,  came  with  weapons  with  intent  to  re* 
enter,,  and  one  of  the  twenty,  about  ten  of  the  clock  in  the  night,  caft 
fire  into  a  thatcht  houfe  adjoining  to  the  houfe^  whereupon  one  that 
^was  in.  the  houfe  fliot  oiFa  gun,  and  killed  one  of  the  party  of  JS.  and 
(hen  the  reft  of  the  party  oi  B,  fled,  and  J^  and  his  company  con- 
cinued  the  forcible  pofleflion  of  the  houfe  for  many  days  after,  where- 
upon i/.  and  twenty-feven  more  were  indiified  of  murder,  and  -  - 
arraigned  in  the  king's  befich,  and  the  matter  aforefaid  given  ^  ^ 
in  evidence  againft  him,  and  Afich,  22  ti  23  Eliz.  he  was  found 
guilty  of  manflaughter,  l^  divers  autrts  de  rioters^  que  fturont  in  U 
pneafon  al  temps f  que  le  kemejiiit  tue^  fueront  arraigns  come  principals^ 
content  que  m  ajjent  al  fetter  del  gunne  m  al  tuer^  purceo  que  fueront  la 
illoyabnem  afjtmblies^  &f  in  forcible  manner  gard  le  meafon  oue  A.  qtu 
fuit  conviH. 

And  confonant  to  this  is  Mr.  Dalton^  p»  241.  fi)  in  thefe  words  : 
«  Note  alfo,  that  if  divers  perfons  come  in  one  company  to  do  any 
*<  unlawful  thing,  as  to  kill,  rob  or  beat  a  man,  or  to  commit  a  riot, 

or  to  do  any  other  trefpals,  and  one  of  them  in  doing  thereof  kill 

a  man,  this  fhall  be  adjudged  murder  in  them  all  th&t  are  prefent  of 

that  party  abetting  him,  and  confenting  to  the  adli  or  ready  to  aid 

him,  aitho  they  did  but  look  on. 

A  maiffeizeth  the  goods  of  a  Frenchman  in  time  of  war,  and  carries 
them  to  his  houfe,  a  ftranger  pretending  to  be  deputy-admiral  with  a 
great  multitude  of  men  came  with  force  to  the  houfe,  where  the  goods 
were,  and  at  the  gate  of  the  houfe  made  an  afTault  upon  them  th^^ 
were  in  the  houfe,  a  woman  iiTued  out  of  the  houfe  without  any  wca^ 
pon,  and  is  killed  by  one  of  the  fervants,  who  came  to  take  the  good;:, 
by  throwing  a  ftone  at  another,  that  was  in  the  gate,  and  the  per- 
f(Miy  that  came  to  feize  the  goods,  faid,  (before  his  coming)  he  would 
make  him  a  cokes  that  kept  the  goods  and'would  make  him  to  know 
the  bafeft  in  his  houfe.    By  five  judges,  two  ferjeant5>  the  queen's 

• 

(f)  Ntvi  Edit,  ^,  472. 

attorney, 
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ftttorney,  and  folicitor,  it  was  held,  thfft  if  it  appear  that  the  wdliian 
came  in  defenfe  of  ^  matter  of  the  faoufe,  then  it  was  murder  ift 
die  vice  admiral  and  all  his  companions :  but  by  other  five  judges 
contrary,  for  no  malios  was  againft  the  woman,  and  murder  ihall 
not  be  extended  fiirther,  than  it  was  intended,  and  the  former  held, 
that  if  ^.  and  B.  fight  by  appointment  before^hand,  and  a  ftranger 
comes  between  them  to  part  them,  and  he  is  kilUd  by  A^  it  is  rnur* 
^  .  der  in  him,  and  fome*  faid  in  both,  but  the  others  mluemnt 
l/rt  J  ^j  ^^  cmcordare.  Manftll  and  Herbert*^  cafe,  H,  2  bf  5 

That  point,  wherein  the  judges  diilered,  was  whether  the  miftake 

of  the  perfon  excufeth  ic  from  murde^,  but  it  feen^s  not  que(tioned,but 

dl  agreed  it  manllaughter,  and  tiiat  not  only  in  him,  that  gave  the  Mow 

but  In  all  the  companions  of  that  party :  but  now  the  former  point 

is  fufficiently  fettled,  that  if  it  had  been  hiurder,  in  cafe  the  man  bad 

been  killed^  that  was  me;!nt,  it  is  murder  in  killing  the  woman, 

and  that,  whether  (he  came  as  a  partizan  to  "Atanfell^  the  owner  of 

the  houfe,  or  not,  quod  vide  fupra :   and  in  the  laft  cafe  put,  in 

tJerberth  cafe  before,  it  is  ce];tainly  tnurdet  in  him  tKat  kills  die  mati 

that  comes  to  part  them,  and  if  it  had  been  only  a  ftidded  quarreU 

it  had  been  manflaughter  in  him  that  kills  him',  and  DaU.  cap.  93. 

^.240.  (k)  yea,  imd  if  the  combating  were  by  mklice  prepenfe,  it  Is 

held,  that  the  killing  of  him,  that  comes  to  part  th^m,  is  murdet* 

in  both,  and  both  were  hanged  for  it,  becaufe  each  of  them  had  a 

purpofe  to  have  kild  the  other.   22  E.  3.  Cot^ne  262.  Lambert  out 

of Dailifon*8  report,/.  2t7.  but  that  feems  tome  to  tie  mittdcen, 

it  is  not  murder  in  both,  unlefs  both  ftruck  hltti  that  came  tb  part 

them ;  and  by  the  book  of  22  j/ff»  ll.Coron.  180.  (wltich  feems  to 

be  the  fame  cafe,  tho  more  at  large,)  he  only  that  gave  the  ftrokej 

had  judgment,  and  was  executed.  (!) 

And  therefore  it  is  a  midake  in  thofe  that  fay,  if  it  be  not  kilown 
which  of  them  did  it,  they  ihall  both  have  judgment,  for  the  jury 
ought  precifely  to  inquire,  and  upoti  circumftantes  to  fatisfy  them- 
felves,  whether  the  one,  or  the  other,  or  both  dkl  it,  and  tieidier 
to  acquit,  nor  convid  both,  becaufe  they  know  not  who  did  it. 

(I)  M«  Mf.  trnft,  145- >.  493.  the  cafe,  the  conft  fai4.  He  Uutftiuck  ^ 

(f)  The  other  doth  not  appear  to  hare     guilty  of  felony,  hut  bid  nothing  as  ib 
been  before  the  co«ft|  but  upon  putting     hidi,  wl)o  did  ooi  flrike* 

But 
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But  to  return  to  the  aiders  and  abetters  again. 
By  the  cafes  of  Drayton  Bqffet  and  Herbtri  it  appears,  that  if  maay 
come  to  commit  a  riotous  unlawful  aft,  if  in  the  purfuit  of  that 
a£lion  one  of  them  commits  murder  or  manflaughter,  they  are  all 
gnilty,  that  are  of  that  party,  that  committed  the  diforder  ;  ^        - 
wherein  neverthelefs  tbefe  things  muft  be  obferved,  Lt'tJ  J 

1.  In  that  cafe  it  mull  be  intended,  whep  one  of  the  fame  party 
commits  tlic  murder  or  manflaughter  upon  one  of  the  other  party, 
or  upon  thofe  that  came  to  appeafe  or  part  them,  or  by  due  courfe 
of  law  to  difperfc  them. 

And  therefore  I  have  always  taken  the  law  to  be,  diat  if  A.  affit 
B.  have  a  defign  to  fight  ohe  with  another  upon  premeditation  or 
maKce,  and  ^.  takes  C.  for  his  fecond,  and  B*  take  D.  for  his 
fecond,  J.  kills  B.  in  this  cafe  C.  is  principal,  as  prefent,  aiding, 
and  abetting,  but  D,  is  not  a  ^ncipal,  becaufe  he  was  of  the  pait. 
of  him,  that  was  killed,  and  yet  I  know,  that  fome  have  held,  that 
/>.  19  principal  as  well  as  C.  becaufe  it  is  a  compa&,  and  rely 
much  upon  the  book  of  22  E.  3.  Coron,  262.  before^mentionedy 
bat,  as  I  think,  the  law  was  ftrained  too  far  in  that  cafe,  and  fo 
it  is  much  more  in  making,  D.  a  principal  in  the  death  of  Bm 
diat  was  his  friend,  tho  it  be,  I  confefs,  a  great  mifdemeanor,  yet  I 
think  it  is  not  murder  in  D. 

And  tibe  books  in  all  the  inftances  of  this  nature  fay,  iStM  It  is 
'  murder  or  manflaughter  in  that  party,  diat  abetted  him  (*),  and  con* 
iented  to  the  a6t,  but  D.  never  abetted  A.  to  kill  B.  but  abetted  B. 
indeed  to  have  killed  A, 

2.  It  muft  be  a  killing  in  purfuit  of  that  unlawful  aft,  that  they 
were  all  engaged  in,  as  in  the  cafe  of  the  lord  Dacn  before-men- 
tioned, they  all  came  with  an  intent  to  fteal  the  deer,  and  confe- 
guently  the  law  prefumes  they  came  all  with  intent  to  oppofe  all  that 
fliould  hinder  them  in  that  defign,  and  confequently  when  one  killed 
the  keeper,  it  is  prefumed  to  be  the  aft  of  all,  becaufe  purfuant  to  that 
intent :  but  fuppofe,  that  A.  B.  and  C.  and  divers  others  come  to- 
gether to  commit  a  riot,  as  to  fteal  deer,  or  pull  down  inclofures, 
and  in  their  march  upon  the  defign.  A,  meets  with  D.  or  fome  other 
with  whom  he  had  a  former  quarrel,  or  that  by  reafon  of  fome  col- 
lateral provocation  given  by  D.  to  A.  A.  kills  him  without  any 

(*}  «»i«  who  committtd  the  homiddei 

Vol.  i«  C  c  abetting, 
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abetting  by  any  of  the  reft  of  his  company,  tbis  doth  iiot' make  all 

P        -  thd  party  of  A*  tho  prefent,  to  be  therefore  aiding  and  abet- 

Lt^tJ  jjjjg^  j^j^j  confequently   principals  in   thi9  murder  or  man* 

flaughtery  which  was  accidental,  and  not  ^thin  the  compafs  of  their 

original  intention. 

But  if,  when  they  had  come  to  (leal  the  deer,  or  throw  down  the 
inclofure,  any  had  oppofed  them  in  it,  either  by  words  or  afhial 
refidance,  and  A,  had  killed  him,  it  had  been  murder  in  all  the  reft 
of  the  company,  that  came  with  the  intent  to  do  that  unlawful  ^Gc^ 
tho  there  were  no  exprefs  intention  to  kill  any  perfon  in  the  firfl 
enterprize,  becaufe  the  law  prefumes  they  come  to  make  good  their 
defign  againd  all  oppofition. 

And  this  is  the  reafon  of  the  book  3  E,  3.  Coron.  350.  where 
oiany  came  to  commit  a  diflfeifin,  and  one  was  killed,  and  all  that 
were  of  the  company  were  arraigned  as  principals,  and  the  fadl  found 
and  they  were  condemned,  tho  the  jury  (aid  they  did  nothing  (de 
malt  volunt)  of  malice,  but  were  of  the  company  ;  tho  poflibly,  as 
the  circumftances  of  that  cafe  were,  it  was  only  manflaughter, 
as  in  the  cafe  of  Drayton  BaJJet^  becaufe  it  was  upon  a  fudden,  and 
upon  a  pretenfe  of  title. 

3.  Again,  altho  if  any  come  upon  an  unlawful  defign,  and  one  of 
the  company  kills  one  of  the  adverfe  party  in  puifuance  gf  that 
defign,  all  are  principals ;  yet  if  many  be  together  upon  a  lawful 
account,  and  one  of  the  company  kills  another  of  an  adverfe  party 
without  anv  particular  abetment  of  the  reft  to  this  fa£t  of  homicide, 
they  are  not  all  guilty  that  are  of  the  company,  but  only,  thofe, 
that  gave  the  ftroke,  or  actually  abetted  him  to  do  it. 

There  is  a  common  nuifance  committed  in  the  highway  by  jt. 
B.  C.  JD.  in  the  vill  of  M,  and  E.  F.  G.H.  J.  i^c.  and  t^venry 
more  of  the  inhabitants  of  A'/,  come  to  remove  the  nuifance,  yf.  B.  C. 
and  i?.  oppofe,  /".  ftrikes  J.  fuddcnly,  and  kills  him,  F,  is  guilty  of 
manslaughter,  but  the  reft  of  the  party  of  F,  are  not  therefore 
guilty,  barely  upon  this  account  that  they  were,  of  the  corqpany, 
but  only  fuch  of  the  Company,  as  did  adtually  a/Tift  or  abet  F.  to 
ftrike  or  kill  J^ 

But  if  in  truth  it  were  no  nuifance,  but  an  a(5l  that  was  lawfully 
done  by  //.  and  then  A.  had  been  killd  by  F.  all  the  reft  of  the. 
.  party  and  company  of  F.  had  been  guilty,  that  came  with 
l445J  defign  to   Remove  t/tat  which  they  thought  a  nuifance^  but 
was  not,  becaufe  it  was  a  riotous  and  unlawful  aflcmbly.    •  • 

If 
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t 

If  if.  hath  a  good  title  to  his  houfe,  or  hath  been  in  pofleffion 
thereof  for  three  years,  (in  which  cafe  he  may  detain  it  with  force 
by  the  (latute  of  8  H,  6.  cap,  9.)  if  any  perfon  comes  to  rob  him 
or  kill  him,  and  he  (hoot  and  kill  him,  it  is  not  felony,  nor  doth 
he  forfeit  his  goods,  as  in  cafe  of  homicide  /f  dtfendendo.  1 1  Cq% 
Rep.  82.  h.  5  C9.  Rep.  91 .  b'. 

But  if  A.  comes  to  enter  with  force,  and  in  order  thereunto  fhoots 
at  his  hotife,  and  B.  the  poflelTor,  having  other  company  in  his 
houfe,  (hoots  and  kills  A.  this  is  manflaiighter  in  B.  and  fo  it  is  ruled 
5  Eliz.  in  Harcmrt^s  cife,  Crompt.  29.  a,  Dalt.  cap.  IS.  p.  105.  fmj^ 
Ibid,  tap,  98.  p.  250.  (n) 

And  in  this  cafe,  if  B.  flioots  out  of  his  houfe,  and  killeth  A. 
I  think  it  plain,  that  it  is  not  felony  in  the  red  of  the  houfehold,  nay, 
tho  he  had  hired  extraordinary  company  to  help  to  guard  his  houfe 
upon  fuch  an  occaGon,  (as  by  law  it  feem$  he  may  do,  notwith- 
ftanding  the  opinion  of  Cromptony  foL  70.  a.  to  the  contrary,  vide  21 
H.  1.  39.  a.  5  Co.  Rep.  91.  b.  Searnan^s  cafe,  11  Co.  Rep.  82.  b. 
Lewes  Bowlegs  cafe)  yet  this  is  not  man-flaughter  in  the  reft  of  the 
company,  becaufe  the  aflembly  was  lawful  and  juftifiable. 

And  therefore  in  that  cafe,  no  others  of  the  company,  that  are  in 
.the  houfe,  (hall  be  faid  guilty,  but  only  fuch  as  aSually  abet  him 
to  do  the  fad  ;  and  thefe  indeed  will  be  principals  by  reafon  of  a<Ebial  \ 

abetting,  but  not  barely  upon  the  account  of  being  in  the  houfe,  and 
of  the  fame  company,  becaufe  the  aflembly  to  defend  the  houfe  by 
lawful  means  was  lawful. 

But  in  the  cafe  of  a  riotous  aflembly  to  rob,  or  fteal  deer,  or  do  any 
unlawful  a£t  of  violence,  there  the  offcnfe  of  one  is  the  ofFenfe  of 
all  the  company  ;  as  in  the  cafe  of  the  lord  Dacre^  and  of  the  houfe 
of  Drayton  BaJfeU  where  there  was  firft  a  riotous  and  unlawful  entry, 
and  keeping  pofleilion  by  thofc  that  (hot. 

4.  If  there  be  many,  that  are  prefenti  abetting,  aiding,  -  ^. 
and  aflifting,  tho  all  may,  as  in  the  cafes  afore  (hewn,  ^  ^ 
be  guilty  of  homicide,  yet  upon  different  circumftances  fome  may 
be  guilty  of  homicide,  and  not  of  murder,  others  may  be  guilty  of 
murder;  vide  the  cafe  of  5fl/i/2«ry  before,  Plowd,  Com.  101.  a.  The 
mafter  aflaults  with  malice  prepenfe,  the  fervant  being  ignorant  of 
the  malice  of  his  mafter,  takes  part  with  his  mafter,  and  kills  the 
other,  it  is  manflaughter  in  the  fervant,  and  murder  in  the  mafter* 

{m)  Ncto  EMt.  taf.  l%ltp*  427.  («}  or/.  150*  p.  483 

C  c  2  Upo  1 
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Upon  a  fadjcn  falling  out  between  i/.  and  B,  in  the  ftreet,  S» 
gathers  many  of  his  friends  together  to  aflault  j/.  and  jf.  doth  the 
like,  the  coi^able,  and  fome  in  his  aid,  come  to  part  the  affriy,  and 
keep  the  peace,  jf,  hath  notice^  that  he  is  the  conftable,  bnt  divere 
of  his  company  know  it  not»  nor  could  reafonably  or  probably  koovr 
it,  J.  kills  the  conftable,  this  is  murder  in  jf.  but  the  reft  of  his 
company,  that  knew  it  not,  are  not  guilty  of  the  murder. 

Butfuch  of  them,  as  knowing  it  to  be  the  conftable,  yet  abetted 
^.  to  kill  him,  are  guilty  of  murder,  thofe  that  knew  it  not«  and 
yet  abetted  J.  to  kill  him,  are  guilty  of  manflaughtcr  ;  and  thofe,  diat 
neither  knew  him  to  be  the  conftable,  nor  did  a&ually  abet  nor 
affift  J.  to  kill  him,  are  not  guilty,  as  it  feems,  becaufe  this  was  a 
new  emergency,  and  out  of  the  bounds  and  verge  of  the  quarrel* 
wherein  they  were  before  engaged,  and  fuch  wbereunto  thefe  were 
not  privy  ;  quod  tamen  quart. 

See  Toiler  121—131.    ind  hii  difcourfe  III.  p.  34r.-~per  tot.    4  Bhckf.  Cbm.  di.  3. 
p.34-*40.    See  Index  to  i  ilavrk.  F.  C*  txU  Acelbrjr. 
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Concerning  the  death   of  a  perfon  unknown,   and  the  proceedings 

thereupon* 

BECAUSE  this  chapter  as  well  contrems  murder  as  manjhugher^ 
before  I  come  to  examine  the  particular  offenfes  themfelves* 
I  (hall  fubjoin  a  few  words  touching  this  title.  , 

Anciently  there  was  a  law  introduced  by  Canutus  the  Dane^  that 
if  any  man  were  (Iain  in  the  fields,  and  the  manllayer  were  unknown, 
asid  could  not  be  taken,  the  townftiip,  where  he  was  lldin,  fhould 
be  amerced  to  fixty-fix  marks  (^),  and  if  it  were  not  fnfficient  to 
pay  it,  the  hnndred  ftionld  be  charged,  unlefs  it  could  be  made  ap- 
pear before  tlic  coroner,  upon  the  view  of  the  body,  that  Ae  partjr 
ilain  were  an  Englifiman^  and  this  making  it  appear  was  various, 
accordiTTg  to  the  cuftom  of  fcveral  places,  but  moft  ordinarily  it  was 
by  the  teftimony  of  two  males  of  the  part  of  the  fether  of  him  that 
was  flam,  and  by  two. females  of  the  part  of  his  mother. 

^*)Sflethelawsof£icp«ritheooQfeflbr,  take   might   probably  ly  occa(ioiie4«   at 

Lib.  XV.  85"  XVI.  by  which  it  appears  the  fTdkins  obfcrvct  in  his  notes  €ul  Lew.  A9*ft%-^ 

amerciament  was  XLVI.  marks,  ^nd  not  Sax,  t,  280.  by  the  tranfpofitioa  of  the  All* 

JLXVI.  mailLs,  as  ^««m  fcys,  %irhich  miC  moolktlen  L«id4» 

And 
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And  this  amercement  was  ufually  called  murdrum  \  and  the  pre* 
-Icntment  and  proof,  that  the  party  ilain  vras  an  EngUfltman^  was  called 
EngUJbury^  and  prcfentraent  of  Engkjlury. 

And  this  was  therefore  provided  to  avoid  the  fecret  murder  of 
tbe  DaneSf  wh»  were  hated  by  the  Engiifik^  and  oftentimes  privily 
murdered  ;  this  aj^ars  by  Sra{ian  (a)^  and  is  tranicribed  out  of  him 
by  Sicimf.  Lih.  I.  cap.  10.  fol.  n. 

When  fVittiam  the  firft  came  in,  he  found  the  like  animoGty 
by  the  Dams  and  Saxons  againft  tht  FnncA  and  Normans,  who  were 
many  times  fecretly  killed  by  the  natives,  and  therefore  he  did  in 
effi^  continue  this  law  ({),  only  he'applied  ittotht  FrencA  and  ^  ^ 
NormanSf  viz.  that  if  a  perfon  were  flain  by  an  unknown  '-^^  J 
handy  if  he  were  a  Frenchman  or  a  Norman^  the  hundred  was 
amerced,  where  he  w^s  found,  and  if  they  were  infufficient,  then  the 
county,  which  wasfometimes  36/.  fometimes  24/. 

And  tho  this  was  inftituted  for  the  prefervation  of  the  French 
and  Normans^  yet  intermarriages  happening  between  the  natives  and 
them,  fo  that  in  procefs  of  time  they  became,  as  it  were,  one  peo- 
ple, the  fame  cuftom  was  continued  as  to  idl  perfons  that  were 
killed  by  unknown  hands,  and  this  amerciament  was  called  murdrum  f. 

This  appears  at  large  by  the  black  book  of  the  Exchequer  written 
by  Gervqfius  Tilburiin/h^  LH.  I.  cap.  Qfiid  murdrum^  li  quarc-Jit 
di^um^  which  expounds  the  true  fco'pe  of  the  ftatute  of  Marlbrid^e% 
cap.  26.  Cluod  murdrum  de  cauro  non  adjudicetur  pro  moriuo  per  in^ 
fortunium. 

But  as  well  the  prefencment  of  EngUJbery^  as  the  amerciament 
for  fecret  homicide  by  perfons  unknown,  was  taken  away  by  the 
flatute  of  14  jE.  3.  <ap.  4.  yet  dicre  remained  a  certain  amerciament 
upon  the  townfliip,  where  a  perfon  was  flain,  and  the  offender 
cfcaped,  vi%.  If  a  perfon  were  flain  in  the  day-time,  in  a  town 
walled,  or  not  walled,  tbe  town  is  to  be  amerced,  if  the  vill  be  noc^uf* 
£cient,  the  hundred  Hiall  be  charged,  and  on  default  of  them  the 
county. 

If  he  be  flain  in  the  day-time  out  of  any  vill,  the  hundred  (liall  be 
amerced,  and  on  their  dHability  Xhe  county  Ihall  be  charged  with  thp 
^  amerciament. 

f«y  Lth,  III.  ir  r^MA  tAp.  15. «,  134.  h.  flSo. 
'o]d«  Sulm,  vtrtf,  EngiubtriM.  SU^kf.  Cm.         i  By  the  word  "  murder*'  in  fnnlt»,  tbe 

Lik.  IV.  tap.  14.  ^.  195.  grantee  claimed  to  have  amcrciameiun  of 

Ct)  ^*^  t^  ^Hi/.  Cm.  /.  ft6.  6f  Lig.  auiderca.  Bro.tit.  ^pwarranto.  Fi»  A. 


Ui9*  L  /.  91. 9rUk»  Leg.jLtglo'SM.f.  124. 


Cc3  If 
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If  ^  man  be  killed  either  in  day  or  nighr»  and  the  offender  be  taken 
and  committed  to  the  confiabley  or  to  the  vill,  if  he  efcape,  the  towa- 
fhip  where  the  party  was  flain»  or  where  the  offender  was, taken,  ifaaU 
be  fiqed.  ^hj 

But  if  a  perfon  be  flain  in  the  day  or  night  in  a  walled  town,  i^od 
the  offender  be  not  taken,  the  town  or  city  (hall  be  £ned. 

If  any  private  perfon  be  prefent  when  a  murder  or  mapfjaugbter  js 
P  .  committed,  and  doth  not  his  heft  endeavour  to  apprehend 
L^^yj  jjjg  malefaftor,  he  (hall  be  fined  and  imprifoned. 

All  which  differences  appear  by  comparing  the  books  of  Stamf. 
P.  C.  caf.  30  &f  31.  Coke  P.  C.  cap.  7.  p.  53.  3  H.  7.  <ap.  1.  and 
the  books  there  cited. 

* 

Ch)YoT  the  vill  is  not  difcbarged  till  he     the  iheri^,  after  which  the  (herifF  wUl  b^ 
be  delivered  into  goal,  or  to  ibe  cuftody  of     charseable.  Btamf,  P.  C.  (ctf*  gx* 


CHAP.    XXXVL 

Touching  murder,  what  it  is^  and  the  kinds  thereof. 

• 

MURDER  and  manflaughter  difier  not  in  the  kind  or  nature  of 
the  offenfe,  but  only  in  the  degree,  the  former  being  the 
killing  of  a  man  of  malice  prcpenfe,  the  latter  upon  a  fudden  provo- 
cation and  falling  out. 

And  therefore  it  is,  that  upon  an  indiiftment  of  murder  the  party 
offending  may  be  acquitted  of  murder,  and  yet  found  guilty  of  man- 
flaughter, as  daily  experience  witheffeth  (aj^  and  they  may  not  find 
him  generally  not  guilty^  if  guilty  of  manflaughter. 

In  an  appeal  of  murder  it  is  agreed  on  all  hands,  that  the  jury  may 
find  him  not  guilty  of  the  murder,  and  guilty  of  manflaughter  ;  this 
was  accordingly  ruled  (b)  P,  34  J?//z.  B.  R.  the  cafe  of  IVrotk  and 
Wigges  (c).  P.  5  Jac.  B.  R.  n.  20.  Pellet  and  Barendon,  P.  7  Jac. 
B.R.  n.  lUfdJi  but  it  hath  been  held,  that  altho  upon  an  indiA- 
ment  of  murder,  if  the  party  appear  to  be  guilty  of  manflaughter, 
the  jury  ought  not  to  acquit  him  generally,  but  find  him  guilty  of 

(a)  See  Da/ifon  14.  296.  t  Sid,^i^, 

(h)  Or  rather  taken  for  granted.  (^]  Thefe  two  cafes  I  do  not  fod  any 

{c )  Ct9*  Elixk  276a   Sec  alfo  Crff*  £/fas.     where  amoog  the  printed  reports. 

man 
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ttianflaughtcr ;  yet  in  an  appeal  of  ihurder,  tho  the  jury  may,  if  they 
pleafe,  find  him  guilty  of  manflaughtcr,  if  the  feft  be  fnch,  yet  they 
may  find  generally,  that  he  is  not  guilty^  beraufe  it  is  the  -        - 
fuit  of  the  party,  and  he  fliould  lay  his  cafe  according  to  ^^^   -■ 
the  truth. 

.  With  this  agrees  H.  38  Eliz.  B.  R.  Penryn  and  Corhett  (e),  H. 
38  Ellz.  B.  R.  B.  183.  (f),  M.  22  Jac.  B.  R.  L.  278.  Blounes  • 
cafe  (g)^  but  it  was  held  P.  2  Car.  1 .  in  BaJJage\  cafe  (h)y  that 
they  may  not  in  fuch  a  cafe  find  a  general  verdid  of  not  gtnlty^  but 
muft  find  him  guilty  of  manflaughter,  hecaufe  included  in  murder,  as 
well  in  cafe  of  an  appeal,  as  in  cafe  of  an  indi£^ment,  and  fo  it  feems 
the  law  is. 

The  difference  between  the  offenfes  of  murder  and  manflaughter 
feemis  to  reft,  in  thefe  particulars. 

1.  In  the  degree  and  quality  of  the  oflenfe,  for  murder,  as  hath 
been  faid,  is  accompanied  with  malice  forethought,  either  exprefs 
or  prefumed ;  but  bare  homicide  is  upon  a  fudden  provocation  or 
falling  out. 

2.  And  therefore  in  murder  there  may  be  acceflaries  before,  as  well 
as  after,  becaufe  ordinarily  it  is  an  a£t  of  deliberation,  and  not  merely 
of  fudden  paifion ;  but  in  bare  homicide  or  manflaughter  there  can  be 
no  acceflaries  before,  tho  there  may  be  acceflaries  after,  and  therefore, 
if  an  indidlment  be  of  murder  againft  A.  and  that  B,  and  C,  were 
counfelling  and  abetting  as  acceflaries  before  only,  (and  not  as  prefent, 
aiding  and  abetting,  for  fuch  are  principals,  as  hath  been  faid)  if  A^ 
be  found  guilty  only. of  homicide,  and  acquit  of  the  murder,  the  ac« 
ceflTaries  before  are  hereby  difcharged. 

3.  The  indidlment  of  murder  eflentially  requires  thefe  words,  fe- 
bnlc^  ex  malitid  fua  fnteogitata  interfecit  li  murdravit^  but  the  in- 
di<f^n)ent  of  Cmple  homicide  is  only  /eionic^  interfecit. 

4.  Altho  at  common  law,  and  by  the  ftatute  of  25  £.  3.  cap.  4« 
clergy  was  promifcuoufly  allowed,  as  well  in  cafe  of  murder,  as  of 
homicide  and  manflaughter,  yet  by  the  ftatute  of  23  H.  8.  cap.  I. 
25  H.  8.  cap.  3.  1  E.  6.  cap.  12.  5  &  6  £.  6.  cap.  10.  clergy  is 
taken  away  from  murder  ex  malitia  pracogitata. 

Now  having  before,  cap.  33.  declared  thofe  things,  that  are  -        - 
common  to  the  offenfes  of  murder  and  manflaughter,  it  re-  L^^  -■ 

(  e  )  Cro.  Elix.  (464.)  (^  )  1  R9IL  Rip.  460. 

(/)  I  Tuppofe  tbU  may  be  the  cafe  o£        {%)  Ldtfb  ii6. 
Cfif  and  Byiy,  Crp^  Elm,  540. 

C  c  4  maiost 
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mains,  that  I  confider  thofe  tfaingSy  that  are  fpecificial  and  peciilfar  to 
snurdeTy  which  is  what  ihall  be  iaid  a  killing  ex  vmlitia  pracogitata^ 
or  what  in  law  is  faid  fuch  a  malice,  as  makes  the  ofieafe  of  kilUiig 
a  peHbn  thereby  to  be  murder. 

Such  a  malice  therefore,  that  makes  the  killing  of  a  man  to  be 
murder,  is  of  two  kinds,  1.  Malice  in  fad,  or  2«  Malice  in  law^ 
or  0x  prafumpthne  legis. 

Malice  in  faft  is  a  deliberate  intention  of  doing  toint  corporal  hana 
to  the  perfon  of  another. 

Malice  in  law,  or  prefumed  malice,  is  of  feveral  kinds,  viz.  I.  la 
refpeft  of  the  manner  of  the  homicide,  when  without  provocatioiu 
2.  In  refpe£l  of  the  perfon  kild,  viz.  a  minifter  of  juftice  in  execu* 
tion  of  his  office.     3.  In  refpeA  of  the  perfon  killing. 

Touching  the  firft  of  thefe  in  this  chapter,  viz.  malice  in  &&• 

Malice  in  h&  is  a  deliberate  intention  of  doing  any  bodily  harm  to 
another,  whereuoto  by  law  he  is  not  authorized. 

The  evidq^ces  of  fuch  a  malice  muft  arife  from  external  circum* 
ftances  difcovering  that  inward  intention,  as  lybg  in  wait,  menacing* 
antecedent,  former  grudges,  deliberate  compafiings,  and  the  like, 
which  ^e  various  according  to  variety  of  circimifUnces. 

It  muft  be  a  compaffing  or  defigning  to  do  fome  bodily  barm* 

If  there  have  been  a  long  fuit  in  law  between  j/.  and  j5.  either 
touchic^  intercft  or  wrong  done,  is  if  J,  fues  B.  or  threaten  to  fu6 
him,  this  alone  is  not  a  fufficient  evidence  of  malice  prepenfe,  tho 
pof&bly  they  meet  and  fall  out,  and  fight,  and  one  kills  die  other,  if 
It  happen  upon  fudden  provocation ;  but  this  may  by  circnmftancet 
be  heightened  into  a  malice  prepenfe,  .as  if  ^.  without  any  new  pro* 
vocation  ftrike  £.  upon  the  account  of  that  difference  in  law,  where- 
of £'  dies,  or  e  converfo^  or  if  he  lie  in  wait  to.  kill  him,  or  cornel 
with  a  refolution  to  ftrike  or  kill  him,  for  in  fuch  a  cafe  the  difference 
in  the  law-fuit,  (which  alone  nriakes  not  malice)  is  coupled  and  joined 
-  1  wldi  circumftances,  that  prove  the  purpofe  of  the  party  was 
^^^  ''  more,  than  the  law  allows  in  a  legal  vindication  of  wrong 
done. 

If  there  be  an  old  quarrel  betwiict  A.  and  B.  and  they  are  reeoacikd 
again,  and  then  u;:on  a  new  and  fudden  falling  out  A.  kills  B*  this  is 
not  muider,  but  i  upon  circumftances  it  appears,  that  the  reconcilia* 
tion  was  but  pretended  or  coutiterfeit,  and  that  thd  hurt  done  was 
upon  the  fcore  of  the  old  malice,  then  it  is  miinlef. 

ff 


HISTORIA  PLACITORUM  CORONA.     45^ 

If  there  be  malice  by  A.  agaiofti^.  and  by^JS.  againfl:  J.  and  tliey 
meet,  and  upon  the  account  of  that  malice  A.  ftrikes  B*  and  £•  there* 
upon  kills  A.  (otbenvife  than  in  his  own  necefiary  defenfe)  it  is  mur- 
der in  B,  but  if  they  meet  accidently,  and  A.  afTaults  B*  firft,  and 
B.  merely  in  his  own  defenfet  withoot  any  other  malicious  defign 
kills  A^  this  is  not  murder  in  &  for  it  was  not  upon  the  account  of 
the  former  malice,  but  upon  a  new  and  fudden  emergency  for  the  fafe*» 
guanl  of  his  life  \  but  if  A.  and  £*  had  met  ddiberately  to  fight,  and 
A*  ftrikes  B.  and  purfues  B  fo  clofdyt  that  B,  in  fafeguard  of  his 
own  life  kills  A,  this  is  murder  in  B,  becaufe  Aeir  meeting  waa  a 
coropa6)'»  and  an  aift  of  deliberation,  and  therefore  all,  that  foUbwi 
therei^pon,  iB  prefumed  to  be  done  in  purfuance  thereof,  jund  thus  is 
Mr.  DahoHi  cap.  9S.  p.  24i.  (i)  to  be  underftood. 

But  yet  fu^nif  whether  if  B.  had  really  and  truly  declined  the  fight» 
ran  away  as  far  ^s  he  could,  (fuppoie  it  half  a  mile,)  ofierd  to  yields 
and  yet  A,  refufing  to  decline  it  had  attempted  his  death,  and  B.  after 
all  this  kills  A.  in  his  own  defenfe,  whether  it  excufeth  him  from 
murder ;  but  if  the  running  away  were  only  a  pretenfe  to  fave  his 
own  life,  but  was  really  defigned  to  draw  out  A.  to  kill  him,  it  wert 
murder. 

A.  commands  B*  to  kills  C.  and  before^  the  aA  done  repents,  and 
countermands  B,  and  charges  him  not  to  do  it,  yet  B.  doth  it,  A.  is 
not  guilty.   Coke  P.  C.  p.  51, 

A,  challenges  C.  to  meet  in  the  field  to  fight,  C.  declines  it  as  mudi 
as  he  can,  but  is  threatened  by  A.  to  be  pofted  for  a  coward,  <ifc.  if 
he  meet  not,  and  thereupon  A.  and  B,  his  fecopd,  and  C  .        - 
and  D.  his  fecond,  meet  and  fight,  aod  C.  kiils  A.  this  is  l-^^^«l 
mtu'der  in  C.  and  D.  iiis  fecond,  and  fo  niled  in  P.  14  JW.  iti  7ii« 
Virner*s  cafe  fijf  tho  C.  unwillingly  accepted  the  diallenge. 

But  if  it  leems  not  to  be  murder  in  B»  becaufe  tho  he  had  malke 
againft  C.  and  D,  his  opponents,  yet  he  had  none  againft  A  tha 
fome  liave  thought  it  to  be  murder  9M0  Jn  B.  becaufe  done  by  com<» 
pai5l  and  agreemem.   S5I  ESx.  3.  262.  fiJ  quaere  dt  hoc. 

If  A.  challenge  B.  to  fight,  JS.  declines  the  challenge,  but  lets  A* 
know,  that  he  will  not  be  beaten,  but  will  defend  himfelf ;  if  B.  go- 
ing about  hb  occafions  wears  his  fword,  is  aSauhed  by  A.  and  kiM, 
jthis  is  murder  in  A.  but  if  S.  had  kild  A*  upon  that  aHault,  it  had 

(j)  NmBdU.  uf'i^S*  it*  47U         (i)  x  R9tt»Mtf.  360.  %  t«f.  t}t. 

been 


453      HISTORIA  PLACITORUM  CORON-ffi. 

bccn^  iefeniendo^  if  he  coold  not  otherwife  efcape,  or  bare  komicidr, 
if  he  could  eCcape,  and  did  not. 

But  if  B,  had  only  made  this  as  a  difguifc  to  fcciire  liimfelf  Irom 
the  danger  of  the  law,  and  purpofely  went  to  the  place,  where  .pro- 
bably he  might  meet  A.  and  there  they  fight,  and  he  kilk  A,  then  it 
had  been  murder  in  B,  but  lierein  circumftances  of  the  fa<fl  maft  guide 
the  jury. 

If  A.  and  B,  fall  fuddenly  out,  and  they  preiently  agree  to  fight  in 
the  field,  and  run  and  fetch  their  weapons,  and  go  into  the  field 
and  fight,  and  An  kills  B,  tMs  is  not  murder  but  homicide,  for  it  is 
but  a  continuance  of  the  fudden  falling  out,  and  the  Mood  was  never 
cooled ;  but  if  there  were  deliberation,  as  that  they  meet  the  next  day, 
nay,  tho  it  were  the  fame  day,  if  there  were  fuch  a  competent  diflance 
of  time,  that  in  common  prefumption  they  had  time  of  deliberation, 
then  it  is  murder.  Co.  P.  C.  f.  Si.  fac,  B.  R.  Ferrer*$  cafe,  Af, 
8  yac.  B.  R,  MoTgaiC^  cafe. 

A.  the  fon  of  B.  and  C.  the  fon  of  />.  fall  out  in  the  field  and  fight, 
jf.  is  beaten,  and  runs  home  to  his  father  all  bloody,  S*  prefently 
takes  a  ftafF,  runs  into  the  field,  being  three  quarters  of  a  mile  dif« 
tant,  and  ftrikes  C  that  he  dies,  this  is  not  mtu'der  in  B,  becaufe  done 
in  fudden  heat  and  pallion.  T.  9  Jac,  B.  R.  1 2  Co.  Rep.  p.  87.  f/Jm 
^  -  A  boy  came  into  OJierly  park  to  fleal  wood,  and  feeing 
L^jT-J  ()je  woodward  climbs  up  a  tree  to  hide  himfelf,  the  wood<^ 
ward  bids  him  come  down,  he  comes  down,  and  the  woodward 
ilruck  him  twice,  and  then  bound  him  to  his  horfe*tail,  and  dragged 
him  till  his  fhoulder  was  broke,  whereof  he  died ;  it  was  ruled  mur- 
der, becaufe,  1.  The  corredion  was  exceffive,  and  2.  It  was  an  ad 
of  deliberate  cruelty.  M.  4  Car.  B,  R.  Hollcwafs  cafe.  fpi). 

If  the  matter  defigneth  moderate  corre6lion  to  his  fervant,  and  ac- 
cordingly ufeth  it,  and  the  fervant  by  fome  misfortune  dieth  thereof, 
this  is  not  murder,  \>vx  per  infortunium.  Crompt.  136.  *.  Daii.  cap  96. 
p.  24^.  (njf  becaufe  the  law  alioweth  him  to  ufe  moderate  correc- 
tion, and  therefore  the  deliberate  purpofe  thereof  is  not  ix  maliiiu 
pracogitata. 

But  if  the  mafler  defigneth  an  immoderate  or  unreafonable  correc- 
lion,  either  in  refpeA  of  the  meafure,  or  manner,  or  inftrument  there* 

of,  and  the  fcr^-ant  die  thereof,  I  fee  not  how  this  can  be  cxcufcrffrtjfei 


(/)  Cra.T^.  X96.  J?o>/iry*t  cafe*  >22i 

(Ji)  CnXar,  iiu  fK  "Jtmt  igS,  Kefj^i         («)  c^,  14S1/I.  478, 


xnurdqr^ 
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.  muidor,  if  done  ^ith  deliberation  and  defign,  nor  from  manflaughter,  if 
done  baiUl^y  pai&onately»  and  without  deliberation ;  and  herein  con« 
fideratlon  muft  be  had  of  the  manner  of  the  provocation^  thei^angor 
of  the  inflrumenty  which  the  mafter  ufeth,  and  the  age  or  conditioti 
oi  the  fervant  that  is  ftricken,  and  the  like  of  a  fchool-maf^er  towards 
his  fcholar.  foj. 

The  iheriff  hath  a  warrant  to  hang  a  man  for  felony,  and  he  be<> 
heads  him^  this  is  held  murder,  for  it  is  an  a£l  of  deliberation.  Co. 
P.  C.  p.  52. 

A  man  hath  the  liberty  of  Infangthiefe  (pj^  the  fleward  of  the 
court  gives  judgment  of  death  againft  a  prifoner  againft  law,  this 
.vyat  a  caufe  of  leis&ure  of  the  liberty »  but  was  not  murder  in  the  judge, 
jgifia  fa^umjudicialiter^  licet  ignoranter^  2  £t  3.  10 •  a,  the  cafe  of  the 
•jQ^eward  pf  t^e  liberty  of  the  abbot  of  CrowUmd. 

^lackf.  Com*  lib.  ir.  cap.  ia.  p.  \^\,    See  Fofter,  Difc  II.  cb«  %•  per  tot.    i  Hawk« 

P.  0.  ch.  31. 

'     ( f  )  See  Xtlyni  64,  65.  (/ }  See  SpthMift  Glfffkry^  p»  3134 
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CHAP.    XXXVII.  [455] 

Concerning  murder  hy  malice  implied  ^r^i;7^/it/f|  or  malice  in  law* 
HAVE  before  diftinguiflied  malice  implied  into  thefe  kinds:    1. 


When  the  homicide  is  voluntarily  committed  without  provocation, 
2.  When  done  upon  an  officer  or  minifter  of  juftice.  3.  When  done 
by  a  perfon^  that  intends  a  theft  or  burglar  y,  iic. 

I.  Therefore  touching  the  former  of  thefe. 

When  one  voluntarily  kills  another  without  any  provocation,  it  is 
murder,  for  the  law  prefumes  it  to  be  malicious,  and  that  he  is  Ao/iis 
kumani  generis ;  it  remains  therefore  to  be  inquired,  what  is  fuch  a 
provocation,  as  will  take  off  the  prefumption  of  malice  in  him,  that 
kills  another. 

He  that  wilfully  gives  poifon  to  another,  that  hath  provokci  him 
or  not,  is  guilty  of  wilful  murdet,  the  reafqn  is,  becaufe  it  is  an  aft 
of  delibeiation  odious  in  law»  and  prefumes  malice. 

If  yf.  comes  to  B.  and  demands  a  debt  of  him,  or  comes  to  ferve 
ikva^  with  a  Subpetna  ad  refpondendum  or  ad  tejlijicandumf  and  B.  thcre^ 
u|>on  kilb  A.  this  is  murdcri  becaufe  i;  is  no  provocation* 

Warn 
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fVatti  came  aloog  by  die  (bop  of  Bratm^  and  diftorted  bis  mondu 
and  iiniled  at  bioiy  Brains  hilh  him,  it  it  murder,  for  it  was  no  fuch 
provocation,  as  wonid  abate  die  prefumption  of  malice  in  the  party 
killing.  M.  42  »  43  E/iz.  B.  R.  Brain^s  cafe,  faj 
-  If  A»  be  paffing  the  ftreet,  and  B.  meeting  him,  (there  bang  con* 
venient  diftance  between  j/.  and  the  wall,)  takes  the  wall  of  >/.  and 
thereupon  jt.  kills  him,  this  is  murder ;  but  if  B^  had  juftled  ^.  this 
■  .  juftling  had  been  a  provocation,  and  would  have  made  it  man* 

L^^  J  flaughter,  and  fo  it  would  be,  \(J.  riding  on  the  road,  ^• 
had  whipt  the  horfe  of  J.  out  of  the  track,  and  then  A.  bad,  alighted, 
and  killed  B,  it  had  been  manllaugbter.  17  Car,  1.  Lanwrt^t  cafe. 

In  the  cafe  of  the  lord  Mtrky^  18  Car.  2.  (h)  all  die  judges  met, 
and  it  was  agreed  by  all  judges  except  one,  that  if  J.  gives  flighting 
words  to  By  and  thereupon  B  immediately  kilb  lum,  this  is  murder 
ki  B.  and  that  fuch  words  are  not  in  law  fuch  a  provocation,  as  will 
extenuate  the  oflfenfe  into-  manflaughter,  and  the  ftatute  of  1  Jac* 
cap.  8.  of  ftabbing  in  fuch  a  cafe  was  btft  provifional,  becaufe  the 
juries^were  apt  upon  any  verbal  provocation  to  find  the  hSi  to  be 
manflaughter;  but  yet  it  was. there  held,  that  words  of  menace  of 
bodily  harm  would  come  within  the  reafon  of  fuch  a  provocation,  as 
would  make  the  oficnfe  to  be  but  manflaughter* 

And  many,  who  were  of  opinion,  that  bare  words  of  flightmg,  dif- 
dain,  or  contumely,  would  not  of  thcmfclves  make  fuch  a  provocation, 
as  io  leflen  the  crime  into  manflaughter,  yet  were  of  thii  opiaicp, 
that  if  A.  gives  indecent  language  to  B.  and  B.  thereupon  ftrikes  J. 
but  not  mortallyv  end  then  A.  ftrikes  B.  again,  and  then  B.  kilb  A. 
that  this  is  but  manflaughter,  for  *c  fecond  ftxokc  made  a  new  pro- 
vocation, and  fo  it  was  but  a  fudden  falling  out,  aod  tbo  B.  gave. the 
firft  ftroke,  and  after  a  blow  received  from  A.  B.  gives  him  a  mortal 
ftrokcj  this  is  but  manflaughter  accoiding  to  the  proverb  the  fmni 
hlow  makes  the  affray ;  and  this  was  the  opinion  of  myfclf  and  fomc 

.others. 

ITiere  was  a  fpecial  ver^ft  found  at  Newgate^  viz.  A.  fitting  drink- 
ing in  an  alehoufe,  B.  a  woman  called  \im  ^  fin  rf  a  ti/iiar#,  A.  takes 
up  a  broomftaff,  and  at  a  diftance  throws  it  at  her,  wUch  hittii^  her 
upon  the  head  kild  her,  whether  this  vfaa  muider  or  maaflau(^lier 
was  the  queftion  m  P.  26  Car.  2«  it  iras  propounded  to  all  die  judges 
at  Serjtants^Inn^  two>quefl;bns  w«re  naeoed,   1 .  Whether  bore  woods, 

(a)  Cr$.Elitu  77S.  -CrZ,  131,  (3)  ttfyng  55, 


or 
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or  words  of  this  nature*  would  amount  to  fisdi  a  provocation,  as 
would  extenuate  the  hSt  into  manilaughter  f  (c) 
*  2.  Admitting  ic  would  not  in  cafe  there  had  been  a  ftrikttig  ..       ^ 
wi(h  fuch  an  inftrumentt  as  tfecefiarilir  would  have  caufed  '-'^•^7  J 
death,  as  ftabbing  with  a  fword,  or  pifioUing*   yet  whether  this 
firikkigy  that  was  fo  improbabie  to  caufe  death,  will  not  alter  die 
cafe ;  the  judges  were  not  unanimous  in  it ;  and  in  rcfpcA,  that  the 
confequence  of  a  refolutioa  on  either  fide  was  great,  it  was  adviied 
the  king  (hould  be  moved  to  pardon  him ;   whkh  was  accordingly 
done. 

A.  and  B.  are  at  fome  diflerence,  A.  bids  B.  take  a  pia  out  of  t!>e 
fleeve  of  A.  ifttending  thereby  to  take  an  occaiioa  to  &rike  or  wound 
B*  which  jB*  doth  accordingly,  and  then  A*  ftiikes  £.  whereof  he 
died ;  this  was  rated  nrarder^  1.  Becauft  it  was  so  pro¥Ocatioa« 
when  he  did  it  by  the  confent  of  A.  2.  Becaufe  it  appeared  to  be  a 
malicious  and  deliberate  artifice  thereby  to  take  oocafion  lx>  kill  Bm 

If  tbeitt  be  chidii^  between  hufl>and  and  wife,  and  the  huiband 
firikes  hts  wife  thereupon  with  a  pefUe,  that  ihe  dies  prefently,  it  is 
murder,  and  the  diidiag  will  not  be  a  provocation  to  extenuale  it  to 
manflaughter.  43  ££s.  Crmnpu  foL  120.  a.  (i) 

II.  The  fooond  kind  of  malice  implied  is,  when  a  oitmifter  of  ju£* 
dee,  as  a  bailiff,  conftable,  or  watchman,  lic^  is  killed  in  the  eace^ 
cution  of  his  office,  in  fuch  a  cafe  it  is  murder. 

If  die  Iheriff's  bailiff  comes  to  execute  a  piacefs,  but  hadi  not  a 
lawful  warrant,  as  if  the  name  of  the  bailiff,  plaintiff,  or  defendant 
be  interlined  or  inferted  after  the  fealing  thereof  by  the  bailiff  himfel^ 
or  any  other,  if  fuch  bailiff  be  killed,  it  is  but  manflaug^itBr»  and  not 
murder* 

But  if  a  procefs  ifluingont  ofa  court  of  record  toaferjeantatmaceg 
iheriff,  or  other  miniAer,  be  erroneous,  as  if  a  Cafias  ifliie,  when  a 
DiJbingM  (hould  iffue,  yet  the  kiUing  of  fuch  a  minifter  in  die  exe« 
cution  of  that  procefs  is  murder,  akho  he  executes  the  proeeis  in  the 
i^^gbt  t^^Jf  or  iipoi^a  Sunday  (f).  Maektdlfs  cafe,  9  Co.  Rep.  68.  a. 

c 

(e)  SetKil.  131.  7.  aU  procdi,  wtntntt,  flfr.  fcnred  at 

(d)  See  aUb  Kd.^  cxecutca  on  •  Smwd^  •»  void,  except  in 

(t)  9  Cb.  66.  tf •  cites  of  treaibn,  felon|rf  or  breach  ot  the 

(/)  9  C».  66.  ^.   Cor  miaiAerial  sfia  peace,  fo  that  now,,  aa  offioer  ajneftiof  s 

might  lawfully  be  executed  upon  a  Zmnity^  mao  upoa  a  vfaciaiit  on  a  Sauidicy  if  t  at  if  he 

but  (ince  oiwnuthorwiMB,  the  law  iiil-  had  hinvscfted  wuhpitt  aiiywioaatataU* 

lercdintht»icfpc£li  forb9ra9C«r.s«f^ 

But 
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But  if  the  procefs  be  executed  out  of  the  jurifdi^on  of  the  cotnt^ 
the  killing  of  the  minifter  is  only  manflaughter,  and  fo  it  is,  if  the 
iiluing  of  the  procefs  were  void^  and  coram  nonjudice. 

A  bailiff  or  ofbcesjurus  isf  conus  may  arreft  a  man  without  fbtvnng 
bis  warrant  fgj^  and  a  private  bailiff  need  not  ihow  his  warraat  upoa 
the  aneft,  till  the  party  arrefted  demand  it,  and  therefore,  if  the  party 
arreftcd,  kills  a  bailiff  upon  the  arreft  without  fuch  a  warrant  fhewn, 
it  is  murder,  and  fo  it  is,  if  a  ferjeant  at  mace  makes  the  arreft  with- 
out (hewing  his  mace,  ibiJem  Mackallfs  cafe,  (h) 

A  haSixSjurus  (^  conus  had  a  warrant  to  arreft  Pew  upon  a  Capias^ 
and  came  .to  arreft  him,  not  ufing  any  words  of  arreft.  Pew  faid, 
Stfmdoff^  I.knmo  youwell  enough^  come  at  your  pertly  the, bailiff  takes 
hold  of  himi  Pew  thrufts  him  through ;  it  was  ruled  murder,  tho  he 
iifed  no  words  of  arreft,  nbr  fhewed  his  warrant,  for  poffibly  he  liad 
not  time.  P.  6  Car.  I.  B.  R.  (ij 

A  bailiff  having  a  warrant  to  arreft  Cook  upon  a  Capias  adfathfa^ 
ttendum  came  to  Cook*s  houfe,  apd  gave  him  notice.  Cook  menaceth 
to  ftioot  him  if  he  depart  not,  yet  the  bailiff  departs  not,  but  breaks 
open  the  window  to  make  the  arreft.  Cook  flioots  him,  and  kiUs  him ; 
it  was  ruled,  1.  That  it  is  not  murder,  becaufe  he  cannot  break  the 
houfe  (kjy  otherwife  it  had  been,  if  it  had  been  upon  an  Habere 
facias  pojeffionem  (I).  2.  But  it  was  manflaughtef,  becaufe  he 
knew  him  to  be  a  bailiff.  But  3.  Had  he  not  known  him  to  be  a 
bailiff,  or  one  that  came  upon  that  bufinefs,  it  had  been  no  felony, 
becaufe  done  in  defenfe  of  his  houfe.  P.  15.  Car.  B.  R,  (m) 

But  if  a  ftieriff  enter  the  houfe  by  the  outward  door  open,  he  or  his 
.  .  bailiff  may  break  open  the  inward  doors,  tho  the  procefs  be 
L459J  vvithout  a  Hon  omittaSf  and  therefore  the  killing  of  him  ia 
fuch  cafe  is  murder.  M.  1 7  Jac.  B.  R.  PVJiite  and  JViUJhire.  (n) 

If  the  iheriff  or  bailiff  have  once  laid  hands  upon  the  prifoner,  and 
fo  began  his  execution,  he  may  break  open  the  outward  doors  to  take 
him,  Sir  IVilliam  Fijhe\  cafe  (oj^  and  if  the  warrant  be  diredled  to 

.      « 

{g)  Tho  the  party  do  demand  it;  this  is  ahle.  5  C0.  54.  tf.  9  Co.  69.  0% 

intended  of  the  warrantNconlUtuting  him  {b)  9  Co.  69  «• 

bailitt  ;  but  as  10  the  writ  or  procefs  againft  (/)  Cro,  Car,  183. 

the  party,  there  is  no  difFerence  between  a  (A)  5  Co.  92*  h,  Semi^Mt't  cafe, 

public  or  a  private  baiUff,  for  in  either  cafe,  (/)  5  Co.  91.^. 

af  the  party  fubmit  to  the  arreft,  aad  do  (m)  Cro,  Car*  537.  IK  yonei  4.29* 

demand  it,  he  is  bound  to  (hew  at  whofs  (n)  Palmer  52. 

fuit,  for  what  caufe,  out  of  what  couft  the  (9)  Cited  in  fFhite*i  ctfa^  Fahtcr  534  ' 
procefi  ilTttesi  and  when  and  where  return.- 

five 
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five.bailifis*  two  or  three  may  make  execution;  refdvcd  in  tVhhiz 

cafe,  ubi  fupra.  , 

Upon  a  warrant  agalnft  a  felon*   or  one  that  hath  dangeroullf 

wounded  another,  or  for  furety  of  the  peace»  or  good  behaviour,  the 

conftable  may  break  open  the  door  where  the  offender  is,  Dalt,  cap* 

78.  (p)y  and  fo  may  the  iherlfF  or  his  baili£Fupon  a  Capias  utlegatump 

Capias  profint^  or  other  procefs  for  the  king,  if  not  opened  upon 

demand. 

The  conllable  of  the  vill  of  ^.  comes  into  the  vill  of  j5.  to  fupprefs 
fome  difoider,  and  in  the  tumult  the  condable  is  kild  in  the  viU  of  ^. 
this  is  only  manllaughtery  becaufe  he  had  no  authority  in  B,  a» 
condable. 

But  it  feems,  that  if  the  condable  of  the  vill  of  A.  had  a  particular 
precept  from  a  judice  of  peace  direded  to  him  by  name,  or  by  the 
name  of  the  conftable  of  ^  to  fupprefs  a  riot  in  the  vill  ol  B.  or  to 
apprehend  a  pcrfon  in  the  vill  oiB,  for  fome  mifdemeanor,  and  with-' 
in  the  jurifdidion  and  conufance  of  the  jufUce  of  peace,  and  in  pur« 
fuance  of  that  warrant  he  go  to  arreft  the  party  in  B.  and  in  execu« 
tion  of  his  warrant  is  killed  in  JB.  this  is  murder  ;  for  tho,  in  fuch  cafcf 
it  feems  die  condable  was  not  bound  to  execute  the  warrant  out  of  his 
jurifdifUon,  neither  could  he  do  it  fingly  virtutt  officii^  as  conilable 
of  A,  yet  he  may  do  it  as  bailiff  or  minifter  by  virtue  of  the  warrant, 
and  the  killing  of  him  is  murder,  as  well  as  if  he  had  been  conilable 
of  the  hundred  wherein  A.  and  B.  lie,  or  (heriff  of  the  county ;  for  a 
judice  of  peace  may  for  a  matter  within  his  jurifdi^lion  iffue  his  war- 
rant to  a  private  perfon,  as  fervant ;  but  then  fuch  perfon  mud  (heur 
his  warrmt,  or  fignify  the  contents  of  it.  14  i/.  8.  16.  a. 

And  atho  the  warrant  of  the  judice  be  not  in  ftrldlnefs  r ^  -■ 
lawful,  IS  if  it  exprcfs  not  the  caufe  particularly  enough,  yet  "-^     -■ 
if  the  micter  be  within  his  jurifdiAion  as  judice  of  peace,  the  killing 
of  fuch  ffficcr  in  execution  of  his  warrant  is  murder  ;  for  in  fuch  cafe 
the  officr  cannot  difpute  the  validity  of  the  warrant,  if  it  be  under 
feal  of  lie  judice.  14  //".  8.  IC. 

If  A.  and  B,  are  condables  of  the  vill  of  C  and  there  happens  a 
riot  or  |uarrel  between  fcveral  pcrfons,  A,  joins  with  one  party,  and 
commaids  the  adveife  party  to  keep  tlie  peace,  B.  joins  with  the' 
other  pirty,  and  in  like  manner  commands  the  adverfc  party  to  keep 
the  pca:e,  and  the  adidants  and  pany  of  A.  in  the  tumult  kill  B.  it 

(^)  iVrft  U}1»  cap*  1%T*  p^  4s6«  ■  r 

.    -'feem^ 
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feeim  that  this  is  but  tnanflaaghter,  *nd  not  murder,  ia  m  mocbm* 
the  officers  and  their  affiftants  were  one  engaged  againft  the  odier, 
and  each  had  as  much  anthortty  at  the  other. 

But  if  the  flieriflT  having  a  writ  of  Habere  facias  pojfeffionem  againft 
the  houfe  and  bnds  of  A.  and  A.  pretending  it  to  be  a  riot  upon  him, 
gain  the  conftable  of  the  vill  to  affift  him,  and  tofupprefs  the  (heriflF 
cr  his  bailiifsy  and  in  the  conflLfl  the  conOable  is  killed,  this  is  not  fo 
much  as  roanflaughter ;  but  if  any  of  the  (heriff^s  officers  were  killed, 
it  is  murder,  becaufe  the  condable  had  no  authority  to  encounter  the 
lheri£Ps  proceeding  or  afting  by  virtue  of  the  king*s  writ. 

If  a  conftabk,  or  tithing-man,  or  watchman  be  in  execution  of  his 
office,  and  be  killed,  it  is  murder ;  and  in  all  cafes  of  implied  malice, 
or  malice  in  law,  the  indiflment  need  not  be  fpecial,  but  general  ex 
mailtii  fua  pracogUati  inter  fecit  tsf  murdravit^  and  die  malice  in  law 
maintains  the  Indidlment.  9  Co.  Rep,  63.  Alackallfs  cafe. 

But  now  touching  the  point  of  notice. 

1.  It  is  not  neceflary  to  make  it  murder,  that  the  party  killing 
know  the  perfon  of  the  bailiff,  conftable,  or  watchman. 

%,  If  he  be  a  hzXif^jurus  IS  conus^  it  feems  there  is  no  neceffity  fOf 
him  to  notify  himfelf  to  be  fuch  by  exprefs  words,  but  it  {hall  be  pre- 
fumed  that  the  offender  knew  him,  as  it  feems  by  the  book  9  Co.  Rep. 
69*  h.  Mackallfs  cafe  ;  quaere, 

-  .  3.  But  if  it  be  a  private  bailiff,  either  the  party  muft  knovir 
••^  ■*  that  he  is  fo,  as  in  Pew\  cafe  before,  or  there  muft  be  fomc 
fuch  notification  thereof,  whereby  the  party  may  know  it,  as  by  fay** 
ingv  I  arrtjl  jou^  which  is  of  itfelf  fufficient  notice,  and  it  is  at  the 
peril  of  the  party,  if  he  kills  him  after  ^hefe  words,  or  wor^  to  that 
efed  pronounced,  for  it  is  murder,  \t(kfaflo  it  falls  out,  that  he 
^?ere  a  bailiff,  and  had  a  warrant.  9  Co.  Rep,  ubifupra. 

4.  A  conftable  coming  to  appeafe  a  fudden  affray  in  the  dy  time 
in  the  village,  whereof  he  is  conftable,  it  {eems  every  man  et  officio 
it  bound  to  take  notice  that  he  is  the  conftable,  becaufe  he  z  to  be- 
chofen  and  fwom  in  the  leet,  where  all  reliants  are  to  attend  4  C0. 
Mip.  40.v^.  Tomng*s  cafe  (qj ;  but  it  is  not  fo  in  the  night-timei  unlefs 
^MTe  be  fome  notification,  that  he  is  the  conftable. 

5*  Bm  whether  it  be  in  the  day  or  night,  it  is  fufficient  ndice,  if 
ht  declares  himfelf  to  be  the  conftable,  or  commands  the  peaci  in  the 

a)  Tlw  rciloa  here  given  by  onr  author     fuAcient  notifipation,  altho  the  ptf  do 
II  ncBCioncd  in  this  cafe,  but  it  ia  there     not  othcrwife  luow  him  to  be  ibw 
Mil  Um  a  f«im'f  aftia^  w  conftable  if  a 

king'ii 
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biiig*s  name^  and  the  like  for  any  that  come  iH  hisaffiftance,  or  for  a 
'watchmany  iic,  and  therefore^  if  any  of  them  are  killed  after  fuch  a 
Aotificationy  it  is  murder  in  them  that  kill  him.  0  Co*  Rep.  68.  b. 
Mackally\  cafe. 

And  thefe  difierences  may  be  coIle6led  out  of  the  bookS)  4  Co,  Repl 
40.  Yimn£%  cafe.  ^*  Et  en  ceft  cafe  fuit  tenus  per  totam  curiam^  que 
*^  d  fur  affray  fait  le  conftable  &  autres  en  fon  afllflance  veignont  a 
^*  fupprefler  le  affray  &  a  preferver  le  peace,  &  en  fe(ant  lour  office 
*'  le  bonftable  ou  afcun  de  fes  afliftants  foit  tue,  ceo  eft  murder  en  ley^ 
*'  cdment  que  le  murderer  ne  fcavoit  le  party,  que  fuit  tue,  &  coment 
**  que  le  affray  fuit  fodein,  pur  ceo  que  le  conftable  &  fes  affiftants 
*^  vbigne  per  authoritie  del  ley  pur  le  garder  del  peace  &  a  preventer 
<*  le  danger,  que  poit  eufuer  pfer  le  infreinder  de  ceo>  &  pur  ceo  le  ley 
^  adjudgera  ceo  murder,  &  que  le  murderer  avoit  malice  prepenfe^ 
^*  pur  ceot  que  il  oppofe  luy  mefme  enconter  le  juftice  del  realme,  & . 
'<  iflint  de  le  vifcont,  ou  fon  bailiff,  ou  watchman  en  fefant  r  r  ^ 
^  fon  office.'*  And  ^  do.  Rep.  69.  Mackallfs  cafe,  where  "^^  J 
k  was  objeAed,  that  thft  fetjeant  at  mace  did  not  fliew  his  mace^ 
whereby  the  offender  might  know  him  to  be  an  officer ;  yet  it  was 
ruled,  that  the  killing  of  him  was  murder,  1.  Becaufe  it  was  found, 
that  he  yinAferviens  ad  clavam^  juratus  (sf  cognitus,  and  a  bailiff^Wtfx 
igf  conus  need  not  (hew  his  warrant,  tho  demanded,  nor  another  bailiff 
without  demand;  and  when  the  books  fpeak  of  a  bailiff^tf  ria  &  conus^ 
It  is  not  necel&ry  thxit  he  be  known  to  the  party  arretted,  but  it  is 
fufficient  if  he  be  commonly  known.  2.  *^  Si  notice  fuk  requilite  il 
**  done  fufficient  notice,  quant  il  iltjeo  toy  arrejl  in  le  nofme  le  roy^  isfc. 
**  £t  le  party  a  fon  peril  doit  luy  obeyer,  &  fil  nad  loyall  gairant,  il 
"  poit  aver  fon  action  de  faux  imprifonment,  iffint  que  in  ceft  cafe 
**  fans  queftion  le  ferjant  ne  befoigne  a  monftre  fon  mace,  car  (ills 
*^  ferra  chafe  a  monftre  lour  mace,  ceo  ferra  warning  al  party  deftro 
*'  arreft  a  fuer. 

if.  24  {^  25  Car.  9.  A  great  number  of  perfons  affembled  in  a 
houfe  called  SiffingAurJi  in  Kent^  iffued  out  and  committed  a  great 
riot  and  battery  lipon  the  poffeffors  of  a  wood  adjacent.  One  of  their 
names,  viz.  A.  was  known,  the  reft  were  not  known ;  a  warrant 
was  obtained  from  a  juftice  of  peace  to  apprehend  the  faid  A.  and 
divers  other  perfons  unknown,  which  were  all  together  in  Sfjfinghurji* 
houfe.  The  conftable,  with  about  fixteen  or  twenty  called  to  his 
ftffiftance.  came  with  the  warrant  to  the  houfe,  and  demanded  en«> 

Vol.  I,  D  d  trance^ 
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trance,  and  acquainted  feme  of  the  peffonr  within,  that  he  was  die 
cx>n(lable9  'and  came  with  the  juftice's  warrant,  add  demanded  jf^ 
with  the  reft  of  the  ofienders,  that  were  then  in  thehoufe,  and  one  of 
the  peifons  within  came  and  read  the  warrant,  but  denied  admiffion 
lb  the  constable,  or  (o  deliver^,  or  any  of  the  malefactors,  but  going 
in  commanded  the  reft  of  the  company  to  ftand  to  their  ftaves:  the 
conftable  and  his  afiiftants  fearing  mifchief  went  away,  and  being 
about  five  rod  from  the  door,  B.  C.  D.  E.  F.  bfc  about  fourteen  in 
miniber,  ifliied  out  and  purfued'the  conftable  and  his  affiftanta;  the 
conftable  commanded  the  peace,  yet  they  fell  on  and  killed  one  of  tlie 
J-  r  ^  affiftants  of  the  conftable,  and  wounded  others,  and  theh  re- 
L4  jj  ^^^  j^^jQ  jjjg  houfe  to  the  reft  of  their  con^pany,  which 
were  in  the  houfe,  whereof  the  faid  jf.  and  one  G.  that  read  the  war* 
rant,  were  two,  for  which  the  faid  A,  B.  C.  D.  E,  F.  G.  and  divert 
others  were  indiAed  of  murder,  and  tried  at  the  king's  bench  bar, 
wherein  thefe  points  were  unanimoufly  agreed. 

1 .  That  aitho  the  indidment  were,  that  B.  gave  the  ftroke,  and 
the  reft  were  prefent,  aiding,  and  affifting,  tho  in  trudi  C  gave  the 
ftroke,  or  that  it  did  not  appear  upon  the  evidence,  which  of  tliem 
gave  the  ftroke,  but  only  that  it  was  given  by  one  of  the  rioters^  yet 
that  evidence  was  fufficient  to  maintain  the  indi&ment,  for  in  law  it 
was  the  ftroke  of  all  that  party,  according  to  the  refolution  in 
Machal!y\  cafe,  9  Co.  Rep.  61  t. 

2.  That  in  this  cafe  all,  diat  were  prefent  and  affifting  to  the  riot* 
ers,  were  gtiihy  of  the  death  of  the  party  (lain,  tho  they  did  not  all 
adlually  ftrike  him,  or  any  cf  tlie  conftable's  company. 

:).  That  thofe  within  the  houfe,  if  they  abetted  or  counfelled  this 
riot,  were  in  law  prefent,  aiding,  and  aiBfting,  and  principals  as 
well  as  thofe  diat  ifTued  out  and  a£lually  committed  the  aflault,  for  it 
was  but  within  five  rod  of  the  houfe,  and  in  view  thereof,  and  all 
dune  as  it  were  in  the  fame  inftant;  xnde  lord  Dacre*s  cafe  before. 

4.  That  here  was  fufficient  notice,  that  it  was  the  conftable  before 
the  man  was  killed,  1.  Becaufe  he  was  conftable  of  the  fame  vill. 
2.  Becaufe  he  notified  his  bufmefs  at  the  door  before  the  aflault,  v/«. 
that  he  came  with  the  juftice*s  warrant.  3.  Becaufe  after  his  retreats 
and  before  the  man  flain,  the  conftable  commanded  the  peace,  and 
notwithftanding  it,  the  rioters  fell  on,  and  killed  the  party. 

5.  It  was  refolved,  that  the  killing  of  the  af&ftant  of  the  conibble 
V^s  murder,  as  ^1  as  the  killing  of  dm  conftable  himfelf. 

6.  That 
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6.  That  thofe,  fhat  came  in  die  affiftance  of  theconftable,  dio  not 
fpecially  called  thereunto,  are  under  die  ianie  prote^on  as  they  that 
are  called  to  his  affillance  by  name.  ' 

.  7.  That  akho  the  conftable  retired  with  his  company  upon  the  not 
delivering  up  of  A.  yet  the  killing  of  the  affiftant  of  the  con*  r  r  -1 
ftabk  in  that  retreat  was  murder.  1.  Becaufe  it  was  one  '- .  ^^ 
continued  a£l:  in  the  purfuance  of  his  office,  his  retiring  was  as  neoef* 
fary,  when  he  could  not  attain  die  efieft  of  his  warrant,  and  was  in 
«fie£ka  contmuationof  the  execution  of  his  office,  and  under  the 
fame  protedion  of  the  law,  as  his  coming  was.  2.  Principally, 
becaufe  the  conftable  in  the  beginning  of  the  aflault,  and  before  the 
man  was  ftricken,  commanded  the  peace,  and  is  all  one  with  Yongi^t 
cafe. 

8.  It  feems,  that  tho  die  conftable  had  not  commanded  the  peace, 
yet  when  be  and  his  company  came  about  what  the  law  allow'd  them, 
and,  when  they  could  not  effeft  it  fairly.  Were  going  their  way,  that 
the  rioters  purfuing  them,  and  killing  one,  was  murder  in  them  alU 
becaufe  it  was  done  widiout  provocation,  for  they  were  peaceably  re- 
tiring; but  this  point  was  not  ftood  upon,  becaufe  diere  was  enough 
upon  the  former  point  to  conriA  the  offirnders,  and  in  the  conclufioa 
the  jury  found  nine  of  them  guilty,  and  acquitted  thofe  within,  not 
becaufe  they  were  abfent,  but  becaufe  there  was  no  clear  evidence, 
that  they  confented  to  the  aflault,  as  the  jury  thought,  and  thereupon 
judgment  was  given  againft  the  nine  to  be  hanged:  and  note,  that  the 
award  was  for  the  marihal  to  do  execution,  becaufe  they  were  r^ 
manded  to  the  cuftody  of  the  marflial,  and  he  is  the  immediate  officer 
of  the  court,  and  precedents  in  cafes  of  judgment  given  in  the  king's 
bench  have  commonly  run,  Et  difium  ift  marefcallo^  (sfc.  fuodfaciat 
txeeutionem  periculo  incumbente.  (r) 

At  Newgate  in  Lent  vacation,  26  Car,  2.  the  cafe  was  thus:  five 
perfons  committed  a  robbery  about  Hounjlow-heath  in  MiddUfex^  vm. 
ynckfon  and  four  others,  the  party  robbed  raifed  hue  and  cry,  the 
country  purfued  them,  and  at  Hampjiead  Jackfon  one  of  the  five 


(f)  And  thus  it  wai  la  the  cafe  of  the 
JBtboeSf  T.  9  Ceo.  I.  J.  R,  who  were  cbiw 
vided  of  a  larlMrmu  murder  in  Pembroke 
Aire,  zi  Hirtford  sflUei,  being  the  next 
MtigjUp  county  I  the  indiAmcnc  was  re- 
moved by  CtrtUrdri  into  the  king's  bench, 
in  order  to  argue  Tome  exceptions,  which 
were  over-ruled ;  and  after  fome  queftion 
■Mdej  whether  they  pughl  aot  to  De  fent 


back  to  Bertftrdlblri  to  icoetve  fentence 
there,  the  court  was  of  opinion,  that  they 
had  the  Came Jurifdifiion  over  fads  com- 
'  mitted  in  ff^Uit  as  if  committed  in  the 
next  adjacent  county  is  EngUndt  and  fo 
they  were  fentenccd  at  the  kmg*8  bench^ 
and  were  executed  by  rhc  marihal  at  Kttt* 
nbigton  gallowi  near  Sguthwark* 


Dd2 


turned 
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turned  upon  his  purfuers,  the  reft  being  in  the  fame  field,  and  having 
often  refilled  the  purfucre,  and  rcfufing  tQ  yield,  killed  one  of 
the  purfuers,  by  fire  judges  then  prefent  it  was  ruled.  1.  That 
tliis  was  murder,  becaufe  the  country,  upon  hue  and  cry  levied^ 
are  authorized  by  law  to  purfue  and  apprehend  the  malefactors ; 
and  lo  this  cafe  here  was  a  felony  done,  and  a  felony  done  by  thofe 
perfons,  that  were  thus  purfued.  2.  That  altho  there  was  no  war- 
rant of  a  juftice  of  peace  to  raife  hue  and  cry,  and  tho  there  was  no 
conftable  in  the  purfuit,  yet  the  hue  and  cry  was  a  good  warrant  In 
law  for  them  to  apprehend  the  offenders,  and  the  killing  of  any  of  the 
purfuants  by  yackfon  was  murder.  3.  In  as  much  as  all  of  the  rob-- 
bers  were  of  a  company,  and  made  a  common  refiftance,  and  fo  one 
animated  the  other,  all  thofe  of  the  company  of  the  robbers  that  were 
in  the  fame  field,  tho  at  a  diftance  from  Jack/on^  were  all  principals, 
viz,  prefent,  aiding,  and  abetting.  4.  lliat  when  one  of  the  male- 
iaAors  was  apprehended  a  little  before  the  party  was  hurt,  thai  per- 
fon  being  in  cuftody  when  the  ftroke  was  given  was  not  guilty,  unle& 
it  could  be  proved,  that  after  he  was  apprehended  he  had  animated 
Jack/on  to  kill  the  party :  they  had  all  judgment  of  death  for  the  rob- 
t)ery,  and  four  of  them  for  the  murder. 

A  prefs-mafter  feifed  B.  for  a  foldier,  and  with  the  afliftance  of  (7« 
laid  hold  on  him.  D*  finding  fault  with  the  rudcnefs  of  C  thece 
grew  a  quarrel  between  them,  and  D.  killed  C  By  the  advice  of 
all  the  judges,  except  very  few,  it  was  ruled,  that  this  was  but  man* 
jOaughter,  17  Car^  ^'  (f)  • 

III.  The  third  kind  of  vialice^  impliid  is  in  relation  to  the  pcrfon 
killing. 

If  ^.  comes  to  rob  B,  in  his  houfe,  or  upon  the  highway,  or 
Othcrwife,  without  any  precedent  intention  of  killing  him,  jxt  if  in 
|he  attempt,  either  without  or  upon  the  refiftance  of  B.  A.  kills  B. 
this  is  murder.  CV.  P.  C.p,  52. 

So  if  men  come  to  fteal  deer  in  a  park  or  forcft,  or  to  rob  a  warren^ 
of  ponies,  and  the  parker,  furefter,  or  warrener  refifts  and  is  killed, 
this  is  murder ;  the  lord  Dacre*^  cafe. 

P  ,,,      Ifa  prifoncrdiesby  rcafon  of  durefs  and  hard  ufagc  by 
*'^     ^  the  goaler,  it  is  murder  in  the'gauler.    C^.  P.  C,  f.  62- 

So  if  a  iberiff  have  a  precept  to  hang  a  man  for  felony/ and  ho 
beheads  him,  it  is  murder.    Co,  P,  C-  Ibidem. 

Ta 
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To  thefe  may  %c-addcd  the  cafes  abovementioned,  viz.  if  jf.  by 
malice  forethought  ftrikes  at  B,  and  miffing  him  ftrikes  C.  whereof 
he  dies,  tho  he  never  bore  any  malice  to  C  yet  it  is  murder,  and  die 
law  transfers  the  malice  to  the  party  ilain  ;  the  like  of  poifoning,  fed 
de  kisfeipra  cap. 

Sec  Foftcr.  138,  291,  292,  256,  257,  aSi,  26s,  297,  298,  299,  300,  309, 310,  31 1» 
314*  35^9  371*  See  Index  to  1  Hawk.  P.  C.  Tit.  Malice  and  Murder.  filackC  Com. 
lib*  iv,  chap.  14.  p.  198^  199, 200,  206. 


CHAP.    XXXVIII. 

Of  manflaughtcr,    and  particularly  of  manilaughter  exempt  from 

clergy,  by  theJiatuU  of  1  Jac.  8. 

MANSLAUGIHTER,  or  fimple  homicide,  is  the  voluntary  kill- 
ing of  another  without  malice  exprefs  or  implied,  and  differs 
not  in  fubilance  of  the  fa<St  from  murder,  but  only  differs  in  thefe  en« 
fu'ing  circumftances. 

1.  In  the  degree  of  the  ofienfe,  murder  being  aggravated  with 
malice  prcfumed  or  implied,  but  manilaughter  not,  and  therefore  in 
manflaughter  there  can  be  no  acceflaries  before.  2.  In  the  form  of 
the  indictment,  the  former  being  always  feknich  ex  malitiapracogitata 
interfecit  W  murdravit^  the  latter  only  felonice  interfecit.  3.  In  the 
point  of  clergy,  miirder  being  by  the  ftatute  of  23  H.  8.  cap.  1.  ex* 
empt  from  the  benefit  of  clergy,  but  not  manilaughter.  4.  In  the 
form  of  the  pardon  of  murder,  for  tho  at  common  law  a  pardon  of  all 
felonies  had  pardoned  murder ;  yet  by  the  ftatute  of  13  ^.  2.  cap.  1. 
the  pardon  of  murder  mufl  either  be  by  the  exprefs  word  of  murder^ 
or  elfe  it  muil  be  a  pardon  of felonica  interfe£lio  with  a  fpecial  r  r  -y 
«^«e^««/^of  the  ftatutesof  13  -R.  2,  H.  1  Jac.  Lucash^  '■* 
cafe,  faj 

But  the  pardon  of  manilaughter  may  be  general  by  the  words  of 
ftlonia  or  felonica  interfe^io^  and  hence  it  is,  that  if  a  man  indi£led  of 
mu]:der  obtains  a  pardon  0f  felony,  or  felonica  interfe£2io  only,  and 
be  afterwards  arraigned  upon  an  indidlment  of  murder,  he  muil  plead 
fiQad  murdrum  1st  interfe^ionem  ex  malitia  pracogitata  not  guilty,  and 

(«)  After,  ».  1033.  ft  752« 

r>d3  as 


\ 
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as  to  the  felony  and  m(erfe£Uon  mofl  plead  bis  pardon ;  and  then  it 
the  jury  being  charged  to  inquire  of  the  plea  of  not  guilty^  6nd  it  to 
be  only  a  fimple  fdony  and  interferon  without  malice  forethought,  his 
pardon  is  to  be  allowd;  and  thus  upon  good  deliberation  it  was  done  in 
the  year  1668.  at  Norwich^  Sir  Thomas  Potters  cafe,  and  is  purfuant  to 
the  ftatute  of  13  iS.  2.  which  faith,  ^*  That  before  a  pardon  of  felonies 
**  ihall  be  allowed  as  to  murder,  it  ihall  be  inquired  by  good  inqucft» 
**  if  he  were  llain  by  await  or  malice  prepenfcd."  And  I  remember 
▼ery  well  in  the  cafe  of  Rutabyy  T,  1653.  who  was  indicted  of  murder 
in  Durham^  the  defendant  pleaded  a  pardon  of  felonica  interfeBio^  and 
a  general  non  ohftante  of  all  flatutes  ;  and  the  attorney  general  demur- 
red; it  was  ruled,  1.  That  the  pardon  was  infufScient  with  only  a 
general  n$n  obftantif  unlefs  murder  had  bt-en  containd  in  the  body  of 
die  pardon  by  exprefs  words.  2.  But  tho  the  party  was  fo  dilallowd 
as  to  murder,  yet  the  prifoner  was  remitted  into  Durham  to  be  ^ed, 
whether  guilty  of  murder,  and  being  fo  found  was  executed  ;  but  had 
it  been  found  only  manflaughter,  he  fhould  have  been  difcharged,  and 
altho  his  plea  of  the  pardon  to  the  indidment  of  murder  was  difallowd, 
yet  it  had  flood  good,  if  the  convidlion  were  of  manflaughter :  by  the 
fl.atute  of  1  Jac.  cap,  8.  **  Any  perfon  that  fhall  fbib  or  ihruA  any 
'^  perfon,  that  hath  not  any  weapon  drawn,  or  hath  not  firfl  flricken 
^  the  party,  that  fhall  fo  flab  or  thrufl,  if  the  party  die  within  fix 
*^  months,  the  ofiender  is  oufled  of  clergy,  provided  it  fhall  not  extend 
^  to  him,  that  kills  fe  defendendo^  or  by  misfortune,  or  in  preferving 
^'  the  peace,  or  chaftizing  his  child  or  fervant. 

r  Aill      '^'^  ^^*  ^^  ^"^  temporary,  is  continued  till  fome  other 
«-^     J  adi  of  parliament  fhall  be  made  touching  the  continuance  or 
difcontinuance  thereof.    17  Car,  I.  cap,  4. 

The  ufe  hath  been  in  cafes  of  this  nature  to  prefer  two  indiclments 
againll  offenders  in  this  kind,  viz.  one  of  murder,  another  upon  this 
(latuie,  and  put  the  prifoner  to  plead  to  botH,  and  to  charge  the  jury 
firfl  with  the  indi£lments  of  murder,  and  if  they  find  ic  not  to  be 
murder,  then  to  charge  them  to  inquire  upon  the  other  bill,  becaufci 
if  convidl  upon  either,  the  offender  is  oufled  of  cleigy. 

The  indi<Slment  to  put  the  prifoner  from  his  clcigy  muft  be  fpecially 
formed  purfuant  to  the  flatute,  viz.  that  ne  did  with  a  fword,  t^c. 
flab  the  party  d.ad,  be  having  no  weapon  drawn,  nor  having  ftruck 
firfl,  otherwife  it  wiU  be  but  a  common  manflaughter,  and  the  party- 
will  have  bis  clergy. 

The 
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The  indi£tment  need  not  conclude  c§ntra  formam  Jiatutlj  no  more 
than  ia  Uirglary  or  robbery*  for  the  ftatute  doth  not  make  the  ofFerife 
to  be  felony,  but  oufts  the  prifoner  of  his  clergy,  where  the  crime  is 
fo  circumftaotiated  as  die  ilatute  exprefieth ;  this  was  agreed  ia  the 
cafe  of  Page  and  Garwood.    H,  23  Car,  \.  B.  R.  (b) 

But  yet  it  doth  not  vitiate  the  indi£lment,  tho  it  do  conclude,  Etju: 
inurficit  c$ntra  formam  Jiatutl^  as  was  adjudged  Trin,  9  Jac.  B.  R. 
Bradley  and  Banks  (cj ;  and  accordingly  for  the  moft  part  to  this  day 
the  indi<fiments  upon  this  ftatute  do  conclude  contra  formam  Jlatutl^ 
fo  it  is  good  with  or  without  fuch  conclufion^  but  it  is  bed  to  follow 
the  common  ufage,  becaufe  every  man  doth  not  readily  obferve  the 
Teafon  of  the  omiillon  of  that  concluGon* 

In  the  cafe  of  Page  and  Harwcody  H,  23  Car,  1.  before  cited,  thefe 
points  were  refolved  in  the  king's  bench*  v/s;« 

I  •  That  no  man  is  ouAed  of  his  clergy  by  this  ftatute,  but  he  that 
•a£tiiaUy  (labs,  and  therefore  thofe,  tliat  are  laid  in  the  indi£lment  to  be 
.prefent,  aiding,  and  abetting  in  fuch  a  cafe,  fhall  be  admitted  to  the 
benefit  of  clergy ;  and  therefore,  tho  the  indidlment  of  fuch  .  ^  •% 
a  mBnilaughter  be  fpecially  formed  upon  the  ftatute,  and  ^^  ^^ 
concludes  contra  Jormam  ftatuti^  yet  it  is  a  good  indx^lment  of  man- 
flaughttr  againft  them  that  were  prefent,  aiding,  and  abetting,  and 
therefore  upon  Ciich  a  fpecial  indii^ent  of  manilaughter  upon  the 
ftatute,  the  prifoner  may  be  convict  of  iimple  manflaughter,  and  ac- 
quitted of  manilaughter  upon  the  ftatute,  and  the  indidtnient  ierves  for 
a  common  manilaughter,  as  well  as  a  man  upon  an  indi<^ment  of 
murder  may  be  acquitted  of  murder,  and  convid^  of  munilaughier. 

22  Martii^  14  Car^  1.  At  Newgate  feffions  David  fViUiams  was 
indifted  fpecially  upon  this  ftatute  for  the  death  of  Francis  Marbury 
(d)y  viz.  Qfiod /elonic^  Islc,  unum  malleum  de  ferro  isf  Ugno^  anglia 
an  hammer  of  wood  and  iron,  ^  manu  fua  dextra  erga  cJ  ad  anteri'* 
crem  partem  capitis  ifjius  Francifci  felonict  vioUnter  l^  in  furore  fu% 
projecity  isl  cum  malieo  pradido  ipfum  Francifcum  in  isi  fuper  anteri'* 
orem  partem  capitis  l^c,  percujpt  isf  pupugitf  anglice  did  ftab  and  thrui^ 
the  faid  Marbury  having  no  weapon  drawn,  nor  ftruck  firft,  whereof 
he  prefently  died,  W  fie  modo  i^  forma  pradi^a  interfecit  isfc.  contra 
formam  Jiatuti  lie.  The  prifoner  plecided  not  guilty,  and  a  fpeciat 
verdidl  was  found,  viz.  that  upon  St.  David^s  day  the  prifoner  being 

( ^  )  la  this  cafe,  at  reported   in  Stykt  '  per  Bacon,  / 

86.  it  is  not  agreed  to  be  fo,  on  the  con-         {c)  C*^  Jae.  a3j« 
Uary  it  was  denied  ptr  RoU,  and  doubted         Id)  ff^. 'J9»u  a\^% 

D  d  i  a  mijh- 
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a  fVelJhman  had  a  Inrk  in  his  hat,  and  diere  was  at  the  fame  time  in 
waggery  a  Jack-a-Unt  in  the  flreet  put  up  with  a  leek,  and  one  Ni* 
cholas  Redmatiy  a  porter,  fpake  to  the  priibner,  and  pointing  to  the 
jfack-a-Unt  faid,  Ljoiok  at  your  countryman^  and  the  prifbner  being 
therewith  enraged,  threw  an  hammer  at  Redman  to  die  intent  feloni- 
oufly  to  hit  him,  but  miffing  him,  the  hammer  did  hit  Francis  Afar- 
huryy  whereof  he  died,  fcf  Jlc  pradiilus  David  frafatum  Francifcum 
cum  malleo  pradiHo  pupugtt  H  percuffit^  anglice  did  Jiah  and  thrufi^ 
the  faid  Francis  then  not  having  any  weapon  drawn,  nor  then  having 
firft  firicken  the  faid  David ;  and  it  was  judged  by  Bramjion^  Jonesf 
and  the  recorder  Gardiner^  that  fVilliams  was  guilty  of  manflaughter 
at  the  common  law,  fed  non  contra  formam  Jlatutiy  fo  that  it  fcems 
they  thought  not  this  to  be  a  ftabbing  within  the  ftatute,  being  done 
with  the  throwing  of  the  hammer,  or  at  lead  they  took  this 
killing  of  Marhury^  which  was  not  at  all  intended  by  Wil-- 
liamsy  to  be  out  of  the  ftatute,  tho  it  excufed  him  not  for  manflaughter 
at  commofi  law.  (e) 

The' words  of  die  ftatute  are  ftah  or  thruji^  if  the  ftabbing  or  thrufl- 
ing  were  with  a  fword,  or  with  a  pikeftaff,  it  is  within  the  ftamte,  fo 
it  fcems,  if  it  be  a  fhot  with  a  piftol,  or  a  blow  with  a  fword  or  ftaff, 
yet  quarcy  for  Jones  juftice  denied  it. 

In  M.  5  Jack,  it  was  ruled,  that  if  the  party  flain  had  a^oidgel  in 
liis  hand,  it  is  a  weapon  drawn  within  this  ftatute*  an4  the  prifoner 
was  admitted  to  his  clergy  at  Newgate ;  but  it  feems  it  muft  be  in* 
tended  of  fuch  a  cudgel,  as  might  probably  do  hurt,  not  a  fmall  riding- 
rod  or  cane. 

In  the  year  1657.  (f)  at  Newgate  before  Glynn^  who  then  fat  as 
chief  juftice,  a  man  was  indited  upon  this  ftatute,  and  a  fpecial  verdi6t 
found,  that  a  bailiff  having  a  warrant  to  arreft  a  man,  preffed  early 
into  his  chamber  with  violence,  but  not  mentionins:  his  bufinefs,  nor 
the  man  knowing  him  to  be  a  bailifF^  nor  that  he  came  to  make  an 
an  arreft,  {hatched  down  a  fword;  that  hanged  in  his  chamber,  and 
ftabbed  the  bailiff,  whereof  he  prefcntly  ^iqd :  there  wa$  fome  diverfity 


( r )  Lord  chief  judice  jf»//  ifi  Afaw" 
rndge*%  cafe,  Kel.  131.  concurs  with  this 
judgment,  for  that  it  was  not  fuch  a  wea- 
pon or  a&,  as  is  within  the  ftatute  of  flab- 
bin^i  but  be  is  of  opinion,  that  Hl/iiams 
ought  to  have  been  found  guilty  of  murder, 
if  the  indidmcnt  had  been  fo  laid,  for  that 
there  was- not  a  fuflicient  provocation  to 
UlTcD  tke  otfenfc  to  maoflaugh^. 


(/)  ^^^'t  whether  the  cafe  here  meant 
be  not  £vckaer*i  cafe,  M,  165  c.  reported 
in  Styta  467.  but  that,  as  it  is  thcie  re- 
potted, was  not  the  cafe  of  a  bailiff,  but 
of  a  creditor,  who  flood  at  the  door  witH 
a  fword  undrawn  to  keep  the  debtor  in, 
till  they  could  fend  for  a  bailiff,  and  was 
killed  by  the  debtor. 

of 
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of  opinion  among  the  judges,  whether  this  were"  within  the  ftatutcp 
but  at  length  the  prifoner  was  admitted  to  his  clergy,  for  tho  this  cab 
was  within  the  words  of  the  ftatute,  and  not  within  the  particular  ex- 
ceptions,  yet  it  was  held,  that  this  cafe  was  never  intended  in  the  fta- 
tute, for  the  prifoner  did  not  know,  but  that  the  party  came  in  lo 
rob  or  kill  him,  when  he  thus  violently  brake  into  his  chamber  with 

cut  declaring  his  bufmefs.  fg) 

(g)  Set  Kth  136.  /' 


t— * 


CHAP.    XXXIX.  [47  f] 

.  ITcuciittg  involuntary  homicide,  and  firji  of  chance-medley  or  killing 

pir  infortuniunu 

INVOLUNTARY  homicide  is  the  dea*  or  hurt  of  the  perfon  of  a 
man  againft  or  befides  the  will  of  hin>  that  kills  him. 

And  in  thefe  cafes,  to  fpeak  once  for  all,  the  indidment  itfelf  mufl 
£nd  the  fpecial  matter,  or  in  cafe  the  indictment  be  of  murder  or 
manflaughter,  and  upon  the  trial  it  appears  to  the  jui*y  it  was  Invo- 
luntary, (as  by  misfortune,  or  in  his  own  defenfe)  the  jury  ought  to 
find  the  fpecial  matter,  and  fo  conclude,  Et  Jicper  infortunium^  ox  fi 
iefendendo^  and  not  generally,  that  it  was  per  infortunium,  or  fe  dc^ 
fendendoi  becaufe  the  court  muft  judge  upon  the  fpecial  matter,  whe- 
^er  it^be  murder,  homicide,  or  per  infortunium^  orfe  defendendo^  and 
and  the  jury  is  only  to  find  the  fad,  and  leave  the  judgment  thereupon 
to  the  court ;  and  in  fuch  cafe  the  prifoner  muft  not  plead  the  fpeqijil 
matter,  and  fp  juftify,  but  muft  plead  not  guilty,  and  the  fpecial  ^nat- 
ter nauft  be  found  by  the  jury,  Stamf.  P.  C.  Lib.  I.  cap,  1»  fol  15. 
a.  Lib*  IIL  cap.  9.  fol,  165.  i7.  for  upon  the  fpecial  matter  found,  the 
court  may  give  judgment  againft  the  concluiion  of  the  verdiA,  as  that 
the  ia<ft  is  manilaughter,  thp  the  concluiion  of  the  verdidt  be  per  in" 
fortuniumy  or  fe  defendendo.    44  E.  3.  Coron.  94. 

This  involuntary  homicide  is  of  two  kinds,  t;/s;.*  either   1.  When 

it  is  purely  involuntary  pr  cafual,  as  the  killing  of  a  man  per  iirfor^ 

tunium^  or   2.  When  it  is  partly  involuntary,  and  partly  voluntary, 

but  occa£ond  by  a  necei&ty,  that  the  law  allows,  which  is  commonly 

galled  homicide  t»  necejptate^  as  killing  «>maii  in  his  own  defeofe,  of 

the  like;  de  quilus po/ka. 

Homicido 
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Homicide  per  infsrimtuim  is,  where  a  man  is  doing  a  lawful  aSt^ 
and  without  intention  of  bodily  harm  to  any  pcrfon,  and  by  that  aA 
death  of  anotl^r  enfues,  as  if  a  man  be  ftiootiif  at  bats  or  pdcks^ 
and  by  cafiialty  his  hand  (hakes,  and  the  arrow  kills  a  by^ftander 
Si  H.  7.  28.  a.  6  £.  4.  7.  if. 

Or  if  a  carpenter  or  mafon  in  building  cafually  let  fall  a  piece  of 
timber  or  ftone,  and  kills  another.    21  H,l.  B,  Coron.  k9. 

But  if  he  voluntarily  let  It  fall,  whereby  it  kills  another,  if  he  gtres 
not  due  warning  to  thofe  that  are  under,  it  will  be  at  lead  man* 
daughter;  quia  deiitam  JiUgtMwm  jmji  adhibuit* 

So  if  a  man  be  felling  a  tree  in  his  own  ground,  and  it  £dl  and 
kill  a  perfon,  it  is  chaoce*medley.    6  E,  4.  7. 

But  in  all  thefe  cafes,  if  it  doth  only  hurt  a  man  by  fuch  ati  acci« 
dent,  it  is  nevertlielefs  a  trefpaft,  and  the  perfon  hurt  (ball  recover  his 
damages,  for  tho  the  chance  excufe  from  felony,  yet  it  excufeth  not 
from  trefpafs.   6  E.  4.  7. 

Regularly  he  that  voluntarily  and  knowingly  intends  hurt  to  tbe 
perfon  of  a  man,  dio  he  intend  not  death,  yet  if  death  enfues,  it  ex« 
cufeth  not  from  the  guilt-  of  murder,  or  manflaaghter  at  leaft ;  as  if 
jt.  intends  to  beat  B.  but  not  to  kill  him,  yet  if  death  enfues,  this  ia 
not  per  infortunium,  but  murder  or  manflaughter,  as  die  circumilanccs 
of  the  cafe  happen. 

And  therefore  I  have  known  it  ruled,  that  if  two  men  are  playing 
at  cudgels  together,  or  wreftling  by  confent,  if  one  with  a  blow  or 
fall  kill  die  other,  it  is  manflaughter,  and  not  per  infortunium^  tho 
Mr.  Dalton,  cap.  96.  (a)  feems  to  doubt  it;  and  accordingly  it  was 
refolved  P.  2  Car.  2.  by  all  the  judges  upon  a  fpecial  vecdift  from 
Jilnvrate,  where  two  friends  were  playing  at  foils  at  a  fencii|g  fchool, 
one  cafually  kild  the  other «,  refolved  to  be  manflaughter. 

Sir  John  Chichcfler^  and  his  man-fervant,  whom  he  very  well  loved, 
were  playing  together,  the  man  had  a  bedftaff  in  his  hand,  and  Sir 
John  had  his  rapier  in  the  fcabbard.  Sir  John,  according  to  the  ufual 
fport  between  them,  bids  his  man  guard  his  thruft  or  pafs,  which  he 
.  ^  was  making  at  him  with  his  rapier  in  the  fcabbard,  the  f^r-^ 
14/3 J  yant  with  the  bedftaff  brake  the  thruft,  but  withal  ftruck  off 
the  chape  of  the  fcabbard,  whereby  the  end  of  the  rapier  came  out  of 
the  fcabbard,  but  the  thruft  was  not  fo  effediually  bioken,  but  the 
end  of  the  rapier  prickt  the  fervant  in  the  groin^  whereof  he  died : 

(aj  New  EdiL  €ap»  14S.  f,  479, 

Sir 
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Sir  John  Chichifter  was  for  dii$  indiaed  of  murder,  and  tried  at  the 
king's  bench  bar,  where  all  this  evidence  was  given ;  and  it  was  ruled, 
1.  That  it  was  not  murder,  tho  the  aft  itfclf  was  not  lawful,  becaufc 
there  was  no  malice  or  ill  will  between  them.  2.  That  it  was  not 
barely  chance-medley,  qt  per  inJortuHium^  becaufe  aitho  the  a6l,  which 
occafioned  the  de^ih,  intended  no  harm,  nor  coukl  it  have  done  harm, 
if  the  chape  had  not  been  ftricken  off  by  the  party  kild,  and  tho  the 
j^niea  were  in  fporC,  yet  the  a&  itiielf,  the  thrufting  at  his  fervant, 
was  unlawful,  and  coofequently  die  death,  that  enfucd  thereupon, 
was  manslaughter,  and  was  accordingly  found  and  adjudged,  whkJi 
1  heard  23  Car.  I.  (b),  UH.1.  23.  a.  Kiiw.  108,  136. 

But  if  two  play  at  barriers,  or  run  a-iiit  without  the  king's  com* 
mandment,  and  one  kill  the  othsr,  it  is  manflaughter ;  but  if  it  be  by 
the  king's  command,  it  is  not  felony,  or  at  moft  per  infortunhtm.  1 1 
H.  1.  23.  B.  Conm.  229.  Daltan^  cap.  96.  Co.  P.  C.  p.  56.  (c) 

If  A.  comes  into  the  wood  of  B.  and  pulls  his  hedges,  or  cut  his 
wood,  and  B.  beat  him,  whereof  he  dies,  this  is  manflaughter,  be* 
caufe,  tho  it  was  not  lawful  for  A.  to  cut  the  wood,  it  was  not  law* 
£b1  for  B.  to  beat  him,  but  either  to  bring  him  to  a  juflice  of  peace* 
or  puni(h  him  otherwife  according  to  law. 

But  if  a  fchool-maftcr  corredl  his  fcholar,  or  a  mafter  Us  fervant, 
or  a  parent  his  child,  and  by  ftruggling>  or  otherwife,  the  .        « 
child  or  fcholar,  or  fervant  die,  this  ts^oniy  per  infrrtmimm^  L^/^J 
Crompt.  Juft.  28.  b. 

But  this  is  to  be  underftood,  when  it  happens  only  upon  moderate 
corredion,  fo^  if  the  corredion  be  with  an  unfit  indrument  (d)^  or 
too  outragious,  then  it  is  murder,  as  it  happend  in  a  cafe  at  Norwich 
affixes  1670.  where  the  mafter  ftruck  a  chiU,  that  was  his  apprentice, 
with  a  great  ftaff,  of  which  it  died,  it  was  ruled  murder. 

Several  perfons  come  to  enter  the  houfc  of  A.  zs  trefpaflers,  A. 
Atoots  and  kills  one,  this  is  manflaughter,  otherwife  it  had  been,  if 
they  had  entered  to  commit  a  felony.  Crompt.  de  Pace,  foL  29.  a. 
Harcourt\  cafe. 


fh)  jflrfn  12.  This  feemi  a  very  hard 
cdcf  and  indeed  the  foundation  of  it  fiiilip 
for  the  pulhing  with  a  fwoid  in  the  (cab- 
bard  by  confent  fecms  not  to  be  an  unlaw- 
ful a^,  for  it  is  not  a  dangerous  weapon 
likely  to  occafion  death,  nor  did  it  do  fo 
in  this  cafe  but  by  an  unforcfeen  aoctdent, 
and  therein  difiert  from  the  oafe  ot  jufting, 
(or  prixe-fighting}  wherein  iiich  weapons 
are  made  ule  of,  aa  are  itted,  and  likely  to 


give  mortal  wounds. 

( e  '  Brooktf  after  baviag  taken  notice  of 
this  as  Fiaeuj^t  opinion,  fays.  That  other 
jufticci  in  the  time  of  Uemry  VI  il.  denied 
thif,  and  held  it  felony  to  iiiU  a  mau  in 
juflinff,  or  fpor  ing  after  th^t  manner,  not- 
withlUnding  me  king's  command,  fwjuch 
tommat.d  it  aga^fi  lato 

( </  y  Aa  with  a  4»r  of  iron,  or  a  fword, 
or  a  great  cudgel,  iSe/.  64,  133. 

But 
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But  in  the  cafe  of  Leva  indided  for  the  death  of  Frances  Fretnam, 
the  cafe  ivas.  That  Williem,  Levet  being  in  bed  and  afleep  in  the  ntgbt 
in  his  houfe,  his  fervant  hired  Frances  Freeman  to  help  her  to  do  her 
work,  and  about  twelve  of  the  clock  in  the  night  the  fervant  going 
to  let  out  Frances  thought  fhe  beard  thieves  breaking  open  the  door, 
ihe  therefore  ran  up  fpeedily  to  her  mailer,  and  informed  him,  that 
Ihe  thought  thieves  were  breaking  open  the  door,  the  nfafter  riling 
fbddenly,  and  taking  a  rapier  ran  down  fuddenly,  Frances  hid  herfelf 
in  the  buttery  left  (he  (hould  be  difcovered,  Leveth  wife  ^ying  Frances 
m  the  buttery,  and  not  knowing  her  cried  out,  Here  they  be  that 
would  undo  us :  Levet  runs  into  the  buttery  in  the  dark,  not  knowing 
Frances^  but  thinking  her  to  b^  a  thief,  and  thruuing  with  his  rapier 
before  him  hit  Frances  in  the  breaft  mortally,  whereof  fbe  inftantly 
died :  this  was  refolved  to  be  neither  murder,  nor  manfladghter,  nor 
(elony :  vide  the  cafe  cited  by  juftice  Jones^  P.  15  Car,  !•  B.Ji.  and 
Croke^  n.  1.  (in  Cook^s  cafe  fej  for  killing  a  bailiff,  that  broke  a  win- 
dow to  execute  a  Capias,  which  was  judged  to  be  manflaughter ;) 
where  the  book  fayS  it  was  not  felony,  quicre  whedier  it  be  not  homi- 
cide by  mifadventure,  for  'the  party  kild  was  in  truth  no  thief,  tho 
miftaken  for  one,  and  iho  it  be  not  homicide  voluntary,  yet  it  feems 
to  be  per  infortunium. 

.  If  a  man  knowing  that  people  are  paffing  along  the  ftreet 
L475J  throws  a  done,  or  ihoots  an  arrow  over  the  houfe  or  wall 
with  intent  to  do  hurt  to  people,xand  one  is  thereby  ilain,  this  is  mur- 
der, and  if  it  were  without  fuch  intent,  yet  it  is  manflaughter,  and 
not  barely  per  infortuniwn^  becaufe  the  adl  itfelf  was  unlawful ;  but 
if  the  man  were  tiling  an  houfe,  and  let  fall  a  tile  knowingly,  and 
gave  warning,  and  yet  a  perfon  is  kild,  this  is  per  infortunium^  but  if 
he  gave  not  convenient  warning,  it  is  manflaughter,  ^ia  n$n  ^dhibuii 
debitam  diiigentiam.  (f) 

If  A.  in  his  own  park  ihoot  at  a  deer,  and  the  arrow  glancing 
againft  a  tree  hits  and  kills  jS.  this  is  homicide  per  infortunium,  be*- 
Caufe  it  was  lawful  for  him  to  flioot  in  his  own  park. 

But  if  y/.  without  the  licence  of  B,  hunts  in  the  park  of  B.  and 
his  arrow  glancing  from  a  tree  killeth  a  by-ftande^,  to  whom  he  in« 
tended  no  hurt,  this  is  manfl^ughteri  becaufe  the  zSi  was  unlawful. 

(  r  ]  Zri,  Cfir,  $38.  XT.  yones  429.  place  of  refort,  for  then,  tho  he  (hould  cr\' 

(/)  This  is  upon  fuppofilion,  that  the      ouciirft,  it  is  iDaafltughtcr^   See  ^ufPi  caio 
lio^ic  4o  oo(  Hand  near  an  highway  or     1664*  ii<l.^Q% 

So 


^ 


HISTORIA  PLACITORUM  CORONiE.       475 

'      So  if  A,  dirows  a  ftone  at  a  bird,  and  the  (lone  (Iriketh  and  killeth 
another,  to  whom  he  intended  no  harm,  it  is  per  infortunium 

But  if  he  had  thrown  a  ftone  to  kill  the  poultry  or  cattle  of  B.  and 
the  ftone  hit  and  kill  a  by-ftander,  it  is  manflaughter,  becauie  the  a& 
was  unlawful,  but  not  murder,  becaufe  he  did  it  not  malicioufly,  or 
with  an  intent  to  hurt  the  by-ftander* 

By  the  ftatute  of  33  iiT.  8.  cap.  6*  '*  No  perfon  not  having  lands, 
*'  i^c.  of  the  yearly  value  of  one  hundred  pounds  per  annum  may 
'^  keep  or  ftioot  in  ^  gun  upon  pain  of  forfeiture  of  ten  pounds.** 
Suppofe  therefore  fuch  a  peribn  not  qualified  {hoots  with  a  gun  at 
a  bird,  or  at  crows,  and  by  mifchance  it  kills  a  by-ftander  by  the 
breaking  of  the  gun,  or  fome  other  accident,  that  in  another  cafe 
would  have  amounted  only  to  chance-medley,  this  will  be  no  more 
than  chance  medley  in  him,  for  tho  the  ftatute  prohibits  him  to  keep 
or  ufe  a  gun,  yet  the  fame  was  but  malum  prohibitum^  and  -  ^. 
that  only  under  a  penalty,  and  will  not  inhanfe  the  eSc£t  ^^'  -" 
beyond  its  nature. 

vf.  having  deer  frequenting  his  corn-field  out  of  the  precindt  of  any 
foreft  or  chace  fets  himfelf  in  the  night-time  to  watch  in  a  hedge,  and 
fets  B.  his  fervant  to  watch  in  another  corner  of  the  field  with  a  gun 
charged  with  bullets,  giving  him  order  to  (hoot,  when  he  hears  any 
buftlenn  the  com  by  the  deer,  the  mafter  himfelf  improvidently  ruflies 
into  the  corn,  the  fervant  fuppoCng  it  to  be  the  deer  (hoots,  and  there- 
by  kills  his  mafter  in  the  night,  this  is  neither  ]>etit  treafon,  murder, 
nor  manflaughter,  but  chance-medley,  for  the  fervant  was  mifguided 
by  his  maft«r's  own  dire£lion,  and  was  ignorant,  that  it  was  any  thing 
clfe  but  the  deer.  This  was  my  opinion  in  a  cafe  happening  at  Peter^ 
borough  feifion ;  but  it  (eemed  to  me,  that  if  the  mafter  had  not  givea 
fuch  dire6lion,  diat  was  the  occafion  of  his  miftake,  it  would  have 
been  manflaughter  to  Imve  ftiot  at  a  man,  tho  by  miftaking  it  for  the 
deer,  becaufe  he  did  not  adhibere  debitam  diligentiam  to  difcover  his 
mark,  but  (hot  directly  at  the  perfon  of  a  man,  tho  mi(!aking  it  for 
a  deer. 

jf»  drives  his  cart  carelefly,  and  it  runs  over  a  child  in  the  ftreet,  if 
jf.  have  feen  the  child,  and  yet  drives  on  upon  him,  it  is  murder ;  but 
if  he  faw  not  the  child,  yet  it  is  manflaughter ;  hut  if  the  child  had 
run  crofs  the  way,  and  the  cart  run  over  the  child  bef:>re  it  was  poir 
fiblc  for  the  carter  to  q^ke  a  ftqp,  it  is  per  infortunium^  and  accord- 
ingly 
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ingly  this  diredtion  was  given  by  us  at  Ntwgate  feffions  in  1672.  anxl 
the  carter  convi£l  of  inanilaughter. 

If  a  man  or  boy  riding  in  the  ftreet  whip  his  horfe  to  pot  him  into 
fpeed,  and  run  over  a  child  and  kill  him*  this  is  homicide,  and  not 
per  infortuniumj  and  if  he  had  rid  fo  in  a  prefs  of  people  with  intent 
to  do  hurt,  and  the  horfe  had  kild  another,  it  had  been  murder  in 
the  rider. 

But  if  a  man  or  boy  be  ridmg  in  the  (beet,  and  a  by-flander  whip 
tiie  horfe,  whereby  he  runs  away  againft  the  will  of  the  rider,  and  ia 
his  courfc  runs  over  and  kilts  a  child  or  man,  it  is  chance-medley 
•  -  only,  and  in  that  cafe  the  jpry  ought  not  to  find  him  n^t 
^M/7fjr  generally,  but  the  fpecial  matter ;  but  yet,  becaufe  the 
coroner's  inqueft,  which  ftood  untraverfed,  had  found  the  fpecial 
matter,  the  court  received  the  verdift  of  not  guilty  upon  the  indift- 
ikicnt  by  the  grand  inqoeft  of  murder,  and  the  party  confefled  the  in- 
di6hrent  by  the  coroner,  and  had  his  pardon  of  courfe,  and  this  was 
faid  by  Lee  fecondary  to  be  the  courfe  at  Newgate^  1  Sept.  1 6  Car.  2. 
Ibchard  Pretty*^  cafe. 

Tho  the  killing  of  another  perfon  per  infortunium  be  not  in  truth 
fe!ony,  nor  fubje6ts  the  party  to  a  capital  punifhment,  and  dierefore 
ufually  in  fuch  cafes  the  verdid  concludes,  fiod  interfecit  per  infor^ 
tunium^  tsf  non  per  feloniatn^  yet  the  party  forfeits  his  goods,  and  tho 
he  ought  to  have  quaji  de  jure  a  pardon  of  courfe  upon  the  certificate 
of  the  convidlion,  yet  he  is  not  to  be  difcharged  out  of  prifon,  but 
bailed  till  the  next  term  of  feffions  to  fue  out  his  pardon  of  courfe,  for 
tho  it  was  not  his  crime,  but  his  misfortune,  yet  becaufe  the  kine 
hath  loft  his  fubje^,  and  that  men  may  be  the  more  careful,  he  for- 
feits his  goods,  and  is  not  prcfently  abfolutely  difcharged  of  his  im- 
prifonment,  but  bailed,  ut  fupra. 

And  fo  ftrift  was  the  judicial  law  of  the  Jews  in  relation  to  die 
life  of  man»|tbat  even  in  this  cafe  the  avenger  of  blood  might  kiO 
die  manflayer  per  infortunium  before  he  got  to  the  city  of  refuge, 

T^tM.  xix.  5, 6. 

* 
a  WiUba,  |07, 408.   fote.  a6i|  fl6}|  t5|»  aSoi  199.    iCeU.^oi. 
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CHAP.   XL. 

Ofmanjlaughter  ex  neceffitate,  andfirjl  fe  defendendo. 

* 

I  COME  to  thofe  homicides  that  are  ex  weceffiutt^  and  thi$  necef- 
fity  makes  the  homicide  not  fimply  voluntary,  btit  mixed,  partly 
voluntary  and  partly  involuntary,  and  is  of  two  kinds. 

1.  That  neceffity,  which  is  of  a  private  nature. 

2.  That  neceffity,  which  relates  to  the  public  juftice  and  lafety. 
The  former  is  that  neceffity,  which  obligeth  a  man  to  his  own 

defenfe  and  iafeguaYd;  and  this  takes  in  thefe  inquiries*  1.  What  may 
be  done  for  the  iafeguard  of  a  man*s  own  life.  2.  What  may  be  done 
for  the  iafeguard  of  the  life  of  another.  S.  What  may  be  done  for 
the  (aft^nard  of  a  man's  goods.  4.  What  may  be  done  for  the  fafe- 
guard  of  a  man's  houie  of  habitation. 

L  As  touching  the  firft  of  thefe,  vl%.  homicide  in  defenie  of  a 
man's  own  life,  which  is  ufually  ftyled^  difendemU. 

It  is  generally  to  be  obferved,  that  in  cafe  of  any  indi  Ament  or 
diarge  of  felony  the  priToner  cannot  plead  any.  thing  by  way  of 
juftification,  as  that  he  did  it  in  his  own  defenfe,  otper  infntumwnp 
but  muft  plead  not  guilty ;  and  upon  his  trial  the  fpecical  matter 
is  to  be  found  by  the  jury,  and  thereupon  the  court  gives  judg* 
ment. 

Homicide  /i  deftnienia  is  of  two  kinds. 

1.  Such,  as  tho  it  excufeth  from  death,  yet  it  excufeth  not  the 
forfeiture  of  goods,  nor  is  the  party  to  be  abfolutely  difchargcd  out 
of  prifon,  but  bailed,  and  to  purchafe  his  pardon  of  courfe. 

2.  Such  as  wholly  acquits  from  all  kinds  of  forfeiture. 

Firft,  therefore,  of  common  hooucideyf  defenJendo*       '  p       - 

Homicide y/  defendendo  is  the  killing  of  another  perfon  l-4/yj 
in  the  neceflary  defence  of  himfelf  againft  him  that  aflat^ts  him. 

In  this  pfe  of  homicide^  difendcndo^  there  are  thefe  circumftances 
obfArable. 

1.  It  is  not  neceflary  that  the  party  killed  be  the  firft  aggreflbr 
oraflaibnt,  or  of  his  party,  tho  commonly  it  holds. 

There  is  a  malice  between  J,  and  B.  they  appoint  a  time  and 
place  to  fight,  and  meet  accordingly,  A.  gives  the  firft  onfet,  B.  re- 
treats as  far  as  he  can  with  fafety,  and  then  kills  A.  who  had  other- 
wife 
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vnft  killed  him ;  this  is  murder,  for  they  met  by  compact  and  defigOi 
and  therefore  neither  (hall  have  the  advantage  of  what  they  themfelves 
each  of  them  created. 

There  is  malice  between  J.  and  B.  they  meet  cafually,  Jt^  aflaulis 
JS.  and  drives  him  to  the  Wall,  £*  in  his  own  defcnfe  kills  A.  thfs  is 
Ji  de/endefuld,  and  fliall  not  be  heightened  by  the  former  malice  into 
murder  or  homidde  at  large,  Cop^on's  cafe  cited  Crompt4  de  Pace  21* 
I.  and  Dalu  cap.  98.  (a)^  for  it  was  not  a  killing  upon  the  account  of 
the  former  malice,  but  upon  a  neceffity  impofed  upon  him  by  the 
allault  of  A 4 

A.  aflaults  J?,  and  J?,  prefently  thcrenikm  ftrikes  A^  without  flight, 
whereof-^,  dies,  this  is  manflaughter  in  B,  and  nof^^  defendcnda^  43. 
Affix.  31  but  if  5.  ftrikes  A.  again,  but  not  moruUy,  and  blows 
pals  between  them,  and  at  length  B.  retires  to  the  wall,  and  being 
prefled  upon  by  A.  gives  him  a  mortal  wound,  whereof  A.  dies,  this 
is  only  homicide  fe  defendendo^  altho  that  B.  had  given  divers  other 
flrokes,  that  were  not  mortal  before  he  retired  to  the  wall,  or  as  far 
as  he  coidd.  Stamf.  P.  C*  Lib.  I.  cap.  l.foL  15.  a.  Dalt.  cap.  98« 
Cromp.  28.  a. 

But  now  fuppofe,  diat  A.  by  malice  makes  a  fudden  aflault  upoa 
B.  who  ftrikes  again,  and  purfuing  hard  upon  A.  A.  retreats  to  the 
wall,  and  in  faving  his  own  life  kills  B.  fome  h9>e  held  this  to  be 
murder,  and  not  fe  defendendo^  becaufe  A.  gave  the  firft  alTault, 
Cromp.  foL  22.  b.  grounding  upon  the  book  of  3  E.  3.  Itin\  Ncrth.^ 
r  n  -t  Coron.  287.  but  Mr.  Dalton^  ubifupra^  thinketh  it  to  be^r 
^^  ^  defendendo  (b)^  tho  A.  made  the  firft  aflault,  either  with  or 
without  malicci  and  then  retreated ;  therefore  the  book  of  3  £.  3- 


ta)  Ntw  Edit,  cfif,  1 50.  p.  494. 

\b)  The  cafe  here  referred  to  in  Dalt$n 
it  the  cafe  of  ao  affray,  (which  if  likewife 
the  cafe  put  by  Stamfvd)  of  this  he  fays 
there  was  a  ditfcrence  of  opinions,  but  de- 
livers no  opinion  of  his  own ;  but  as  to  the 
cafe  here  put  b^  our  author  of  a  malicUut 
aflault,  which  be  afterwards  mentions,  he 
fecms  plainly  to  be  of  the  contrary  opinion, 
a«id  to  think  it  murder ;  nor  do  I  fee  any 
thing  in  Caren.  284,  287.  that  could  occa- 
(1^  any  doubt  about  this  matter,  or  any 
wf^  relates  to  this  cafe,  tor  both  thofe  cafes 
(which  fccm  to  be  but  one  and  the  fame) 
were  of  an  affray,  in  which  he  that  ftnick 
fifft,  was  the  party  killed,  and  the  party 
killing  (It ttc knot  at  all,  till  after  he  ha^ 
fled  ai  far  ^  he  couId|  and  was  nccciUutcd 


to  do  it  in  his  own  defenfe  ;  fo  that  the  rea- 
fon  afligncd  bV  our  author  for  demanding- 
thequc&on  ot  the  jury  is  grounded  on  a 
miftake ;  that,  which  10  me  fecms  the  rea« 
fon  of  putting  that  queftion  to  the  jury,  is 
this,  the  jury  had  found  the  fa£k  fpccially, 
but  had  not  drawn  any  general  cooduiioB 
from  it,  the  qoeiUon  was  therefore  aflted, 
that  they  might  nuke  the  ufual  condMion, 
ttndi  dtcuntt  qmod pr^i&Mi  A.  ftheoeicnd- 
ant)y^  dejendtudo  fr^tdiBum  B.  (the  deoeai^ 
ed)  inierfecit^  &  nonftrfeloniam  aut  mafui* 
em  prtetigitMtcM,  which  was  done  accord^ 
ingly  ;  and  therefore  in  the  firft  of  thofe 

J»laces,  wx.  Coron,  284.  the  ufua^  coacltt* 
ion  being  infcrted,  no  notice  is  taken  of 
the  queilion  put  to  the  jury. 

CoroK. 
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Cbron.  284,  287*  which  occadoned  the  doubti  is  to  be  examinedi 
which  is  thiis. 

It  feems  Ko  me,  that  if  A.  did  retreat  to  the  wall  updn  a  real  in* 
tent  to  fave  his  life,  and  then  merely  in  his  own  defenfe  killed  B, 
that  It  \sfe  defendendoy  and  with  this  agrees  Stamf^  P.  C,  Lib.  I.  cap. 
7.  fol,  .13.  a.  But  if  on  the  other  fide  J,  knowing  his  advantage  of 
flrengthy  or  IkiU,  or  weapon,  retreated  to  the  wall  merely  ai  a 
defign  to  protect  himfelf  under  the  fhelter  of  the  law,  as  in-hii  own 
defenfe,  but  really  intended  the  killing  of  B.  then  it  is  murder,  or 
manflaughter,  as  the  circumdance  of  the  cafe  requires,  and  that  was 
the  reafon,  why  the  judges  demanded  of  the  jury  3  E,  3.  whether  he 
killed  iS.  of  malice,  oi  otherwife  to  fave  himfelf,  and  when  the  jury 
anfwered,  L  was  to  fave  his  ///>,  he  was  remitted  to  prifon  to  have 
his  pardon  of  courfe,  3  £.  3.  Coron.  284.  287. 

2.  In  homicide  fe  defendendo^  there  fccms  neceflary  fome  zGt  to 
be  done  by  the  party  killing,  for  if  he  be  merely  paffive,  this  will 
make  it  only  a  killing  per  infortunium. 

A.  aflaults  S.  who   flies  to  the  wall,  or  falls,  holding  his  fword 
knife  or  pike  in  his  hand,  A,  runs  violently,  or  falls  upon  the  knife 
of  B.  without  any  thruft  or  ftroke  ofiered  at  him  by  B.  and  thereupon 
dies,  this  is  death  per  infortunium^  and  fome  have  faid,  that  r   ^    -i 
in  this  cafe  A.  is  felo  de  fey  de  quo  antea^  vide  Stamf.  P,  C.  ^^      •■ 
Lib,  I.  cap.  1.  p.  16.  y  libros  ibi. 

3.  Regularly  it  is  neceflary,  that  the  perfon  that  kills  another  in 
his  own  defenfe,  fly  as  far. as  he  may  to  avoid  thci  violence  of  the 
aflault  before  he  turn  upon  his  afliailant ;  for  tho  in  cafes  of  hoftilky 
between  two  nations  it  is  a  reproach  and  piece  of  cowardic!e  to  fly 
from  an  enemy^  yet  in  cafes  of  aflaults  and  affrays  between  fubjedts 
under  the  fame  law,  the  laws  own  not  any  fuch  point  of  honour,  be- 
caufe  the  king  and  his  laws  are  to  be  the  v indices  injur iarum^  and  pri- 
vate perfons  are  not  trufled  to  take  capital  revenge  one  of  another. 

But  this  hath  fome  exceptions. 

1.  In  refped  of  the  perfon  killing. 

If  a  gaoler  be  aflaulted  by  his  prifoner  or  if  the  fhefiff*  of  his 
mmifter  be  aflaulted  in  the  execution  of  his  office,  he  is  not  bound  to 
give  back  to  the  wall ;  but  if  he  kills  the  aflTailant,  it  is  in  law  ad« 
judged  /^  defendendoy  tho  he  gives  not  back  to  the  wall ;  the  like  of 
^  conftable  or  watchman,  for  they  are  minillers  of  juflice,  and  under 
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a  more  fpecial  prote£tion  ia  the  execution  of  tbeir  oOTce,  than  pri^ 
vate  perfons.  Co.  P.  C.  p.  56.  9  Co.  Rep.  68.  *.  MackaUf  sc^^ 

But  if  the  prifoncr  makes  no  rcfiftance,  but  flies,  yet  the  officer 
cither  for  fear  that  he,  or  fome  other  of  his  party  will  refcue  the 
prifoner,  ftrikcs  the  prifoner,  whereof  he  dies,  this  is  murder,  for 
here  was  no  aflauh  6rft  made  by  the  prifoner,  and  fo  it  cannot  be 
fi  defendtndo  in  the  officer. 

And  here  is  the  difference  between  civil  anions  and  felonies. 

If  a  man  be  in  dinger  of  arreft  by  a  Capias  in  debt  or  trefpais,  and 
he  flies^  and  the  bailiff"  kills  him,  it  is  murder ;  but  if  a  felon  flies, 
and  he  cannot  be  otherwife  taken,  if  he  be  killed,  it  is  no  felony,  and 
in  that  cafe  the  officer  fo  killing  forfeits  nothing,  but  the  perfon  fo 
aflaulted  and  killed  forfeits  his  goods. 

2.  In  relation  to  the  perfon  killed. 

If  a  thief  aflaults  a  true  roan  either  abroad  or  in  his  houfe  to  rob 
or  kill  him,  the  true  man  is  not  bound  to  give  back,  but  may  kill 
the  aflailant,  and  it  is  not  felony.  Co,  P.  C  p.  56. 
f  Q  ^  3.  In  refpefl  of  the  manner  of  the  afiault. 
L4bzJ  j^^  aflTaults-B.  fo  fiercely,  that  B.  cannot  favehis  life 
if  he  gives  back,  or  if  in  the  aflault  B.  fidls  to  the  ground,  whereby 
ht  cannot  fly,  in  fuch  cafe  if  j5.  kills  A.  it  \%fe  defendinioy  Co.  P. 
C.  p.  56.  but  now  here  will  be  occafion  to  refume  the  former 
debate,  where  the  firft  affailer  may  be  faid  to  kill  the  aflfailed  fo 
difendendo. 

If  ji.  aflaults  J3. and  B,  thereupon  reaflaults  J,  and  ^.really  flies 
to  avoid  the  aSault  of  B,  who  purfues  him,  and  (hen  A*  being 
driven  to  the  wall  turns  again  and  kills  B*  it  feems  this  may  bey^ 
defendindof  as  hath  been  faid ;  for  it  appears  de  failo^  that  A.  fled 
from  the  aflTault  of  B.  till  he  could  fly  no  farther. 

But  if  A.  aflaults  B.  firft,  and  upon  that  aflault  B.  re-aflfaulls  A. 
simI  that  fo  fiercely,  that  4.  cannot  retreat  to  the  wall  or  other  non 
ultra  without  danger  of  his  life,  nay,  tho  A.  falls  upon  the  ground 
upon  the  aflault  of  B.  and  then  kills  J?,  this  Ihall  not  be  interpreted 
to  be  fo  defiudtndo  (c)^  but  to  be  murder,  or  fimple  homicide^ 
according  to  the  circumftances  of  the  cafe,  for  otherwife  we  (hoald 

(r)  B^aufe  his  fall  not  being  ? oluntary,     faulted  cannot  fafdy  quit  the  advantue  b^ 
ti  a  flight  ia,  it  doca  noc  appear,  that  he  dc-     haa  ^ffiU 
dined  fif  hting,  Co  that  the  party  fitft  af« 

have 


HISTORIA  PLACITORUM  CORON-ffi.      482 

have  all  cafes  of  murders  or  manflaughters  by  way  of  interpretatioa 
turned  into  7^  defendendo* 

The  party  aflau|ted  indeed  (hall,  by  the  favourable  interpretation 
of  the  law,  have  the  advantage  of  this  neceffity  to  be  interpreted  as 
a  flight  (d)  to  give  him  the  advantage  of  fe  defendendo^  when  die 
neceffity  put  upon  htm  by  the  aflailant  makes  his  flight  impofiible ; 
but  he  that  firft  aflaulted  hath  done  the  flrft  wrong,  and  brought 
upon  bimfelf  this  neceflity,  and  Ihall  not  have  advantage  of  his  own 
wrong  to  gain  the  favourable  interpretation  of  the  law,  thai  that 
neceflity,  whiciv  he  brought  upon  hiinfelf,  ihould,  by  way  pf.  inter- 
pretarion,  be  accounted  a  flight  to  £ive  himfclf  from  the  guilt  of 
murder  or  manflaughter. 

\i  A.  after  the  aflault,  had  really  and  bonifide  fled  from 
B.  o(  that  they  bad  been  parted  by  by-flanders,  that  had  1-*  '3J 
given  a  kind  of  interruption  to  the  affray,  and  a  declining  of  any 
farther  aflFray  by  B.  and  therefore  when  B,  purfues  him  to  kill  him, 
and  Jt.  after  his  flight,  upon  neceffity  of  faving  his  life,  kills  B,  this 
is  apparent  to  bey^  defendendo ;  but  when  it  is  done  altogether  with* 
out  any  interval  of  flight  or  parting,  and  B*  that  was  firft  aflaulted, 
gains  the  prefent  advantage  by  his  (Irength,  courage  or  fortune,  to 
preclude  the  flight  of  A,  and  then  A^  kills  him,  this  fcems  to  be  man^ 
'    flaughter,  and  nolfe  defendendo.  . 

And  it  muil  be  obferved,  that  the  flight  to  gain  the  advantage  of 
fe  defendendo  to  the  party  killing,  mud  not  be  a  feigned  flight,  or  a 
flight  to  gain  advantage  o£. breath,  or  opportunity  to  fall  on  a  freih^ 
as  fighting  cocks  retire  to  gain  advantage,  but  it  mud  be  a  flight  from 
the  danger,  as  far  as  the  party  can,  either  by  reafon  of  fome  wall* 
ditch,  company,  or  as  the  fiercenefs  of  the  aflTailant  will  permit. 

In  Fleet  flreet  A.  and  B.  were  walking  together,  B.  gave  fome  pro- 
voking language  to  A.  wKo  tfiereupon  gave  B*  a  box  on  the  ear,  they 
clofed  B.  was  thrown  down,  and  his  arm  broken,  he  ran  to  his 
brother's  houfe  prefently,  which  was  hard  by,  C*  his  brother^ 
taking  the  alarm,  came  out  with  his  fword  drawn  and  made  towards 
A.  who  retreated  ten  or  twelve  yards,  C  purfued  him,  A.  drew  his 
fword  and. made  a  pafs  at  C  and  killed  him  ;  A^  being  indi(5ted  at 
Newgate  feflions  for  murder,  the  court  dire£ted  die  jury  upon  the 

{(i)  Not  the  Itw  efteems  thii  neceflity  tn     ouire  it  of  him ;  bot  excurei  him  in  the 
be  a  flight,  but  the  party  not  having  op-     nme  ntiuier,  u  if  he  \aA  fled, 
fortunity  of  fl/ing;^  ^  mw  does  not  re- 

Ee2  trl^ 
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trial  to  find  this  manflaughter»  not  murder,  becaufe  upon  a  fuddea 
falling  out ;  noty^  defendendo^  partly  becaufe  A.  made  the  firft  breach, 
of  the  peace  by  ftriking  B^  and  partly  becaufe,  unlefs  he  had  fled  as 
far  as  might  be,  it  could  not,  by  way  of  interpretation,  be  faid  to 
be  in .  his  ,o\vn  dcfenfe  :  and  it  appeared  plainly  upon  the  evidence, 
that  he  might  have  retreated  out  of  danger,  and  his  ftepping  back 
ivas  rather  to  have  an  opportunity  to  draw  his  fword,  and  with, 
more  advantage  to  come  upon  C,  than  to  avoid  him  ;  and  accord- 
ingly^  at  lad,  it  was  found  manflaughter  1671.  at  Newgate, 
r  n  -%  II-  I  come  to  the  fecond  confi deration,  namely,  what  the 
^  -'  ofTenfe  is,  if  a  man  kills  another  in  the  neceflary  (aving 
of  the  life  of  a  man  aflaulted  by  the  party  flain. 

ji.  afTaults  the  mafter,  who  flies  as  far  as  he  can  to  avoid  death, 
the  fcrvant  kills  A  in  defenfe  of  his  mafter ;  this  is  homicide  defett" 
dcndo  of  the  mafter,  and  the  fervant  (hall  have  a  pardon  of  couHe^ 
21  H.l.  39.  a.  but,  if  the  m&fter  had  not  been  driven  to  that  ex- 
tremity, it  had  been  manflaughter  at  large  in  the  fervant,  if  he  had 
no  precedent  malice  in  him.  Plawd,  Com,  100. 

The  like  law  had  been  for  a  mafter  killing  in  the  neceflary  de« 
fcnfe  of  his  fervant,  the  huft>and  in  the  defenfe  of  the  wife,  the 
wife,  of  the  huft>and,  the  child  of  the  parent,  or  the  parent  of  the 
child,  for  the  adl  of  tlie  afiiftant  ftiall  have  the  fame  conftruAion 
in  fuch  cafes,  as  the  a£t  of  the  party  afliftcd  ftioukl  have  had,  if  it 
had  been  done  by  himfelf,  for  they  are  in  a  mutual  relation  one  td 
another. 

If  A.  and  B,  and  C.  be  of  a  company  together,  and  walking  in 
tlic  field  C,  aflaults  B,  who  flics,  C  purfues  him,  and  is  in  danger 
to  kill  him,  unlefs  prefent  help,  A.  thereupon  kills  C,  in  defenfe  of 
the  life  of  B.  it  fecms  that  in  this  cafe  of  fuch  an  inevitable  danger 
of  the  life  of  B.  this  occifion  of  C.  by  J.  is  in  nature  oife  dtfendend^ 
but  tben  it  muft  appear  plainly  by  the  circumflanccs  of  the  cafe, 
as  the  manner  of  the  aflfault,  the  weapon  with  which  C  made  the 
aflatilr,  lie,  that  the  imminent  dauger  of  the  life  of  B,  be  apparent 
and  evident. 

And  the  reafon  feems  to  be,  becaufe  every  man  is  boand  to  ufc 
all  poflible  lawful  means  to  prevent  a  felony,  as  well  as  to  take  the 
felon,  and  if  he  doth  not,  he  is  liable  to  a  fine  and  imprifonment, 
therefore  if  J5.  aixl  C^  be  at  ftrife,  A.  a  by-fbnder,  is  to  nfe  all 
lawful  means  that  he  may,  without  hazard  of  himfelf,  ta  part  them  ; 

and 
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and  the  very  relation  of  acquaintance,  and  mutual  focicty  between 

A,  5.  and  C^  feems  to  excufe  the  fa6l  oi  A.  in  the  neccffary  lafe- 
guard  of  the  life  of  B,  from  the  crime  of  llmple  homicide  ;  tamtn 
quart. 

If  A,  be  travelling,  and  B.  comes  to  rob  him,  if  C.  falls  into  the 
company,  he  may  kill  B»  in  defenfe  of  A.  and  therefore  much  more, 
if  he  come  to  kill  him*  and  fuch  his  intent  be  apparent,  for  -  . 
in  fuch  cafe  of  a  felony  attempted,  as  well  as  of  a  felony  '"  ^  •' 
committed,  every  man  is  thus  far  an  officer,  that  at  lead  his  killing 
of  tl^c  attempter  in  cafe  of  necef&ty  puts  him  in  the  condition  of 
fe  Se/endendo  in  defending  his  neighbour ;  but  of  this  more  here- 
after, 

A.  makes  an  aflault  upon  B.  a  woman  or  maid  with  intent  to  ra* 
vifh  her,  (he  kills  him  in  the  attempt,  it  isT^  defendtnh  becaufe  he 
intended  to  commit  a  felony.   Dalu  cap.  93.  p*  250, 

And  fo  it  is  if  C  the  hufband  or  father  off.  had  killod  him  in  the 
attempt,  if  it  could  not  be  otherwife  prevented ;  but  if  it  mfght  be 
otherwife  prevented,  it  is  maoflaughter ;  therefore  circumftances  mull 
guide  in  that  cafe. 

III.  I  come  to  confider,  what  the  oifenfe  is  in  killing  him  that 
takes  the  goods,  or  doth  injury  to  the  houfq  or  pofTeflion  of  another. 

And  herein  there  will  be  many  diverdties,  a»  firft,  between  a 
trefpaffing  a£t  and  a  felonious  a£t>  and  between  felonious  it(^  them- 
fclves. 

If  A,  pretending  a  title  to  the  goods  of  5.  takes  them  away  from 

B.  as  a  trefpafler^  B.  may  jufl;ify  the  beating  of  A.  but  if  he  beat 
him  fo  that  he  dies,  it  \%  neither  juftifiable,  nor  within  the  privi- 
lege oife  defendendQy  but  it  is  manflaughter.     Dalt.  cap.  98.^.  251. 

A,  is  in  poflefGon  of  die  houfe  of  B.  B,  endeavours  to  enter  upon 
him.  A,  can  neither  juftify  the  aflault  nor  beating  of  B.  for  B.  had 
the  right  of  entry  into  the  houfe,  but  if  A.  be  in  pofiefTion  of  a  houfe, 
and  B,  as  a  ti^fpafler  enters  without  title  upon  him,  A.  may  not  beat 
him,  but  may  gently  Uy  his  hands  upon  him  to  put  him  out,  and 
if  B.  refifts  and  aflaults  A,  thea  A.  may  jqftify  the  beating  of  him, 
as  of  his  own  aflault. 

But  if  ^.  kills  him  in  defenfb  of  his  houfe,  it  is  neither  juftifiable, 
nor  within  the  privilege  of^  defendcndo,  for  he  entered  only  as  a 
ti^fpaflTer,  and  therefore  it  is  at  lead  common  manflaughter :  this 
was  Harcourth  cafe  Crompt,  27*  a.  who  being  in  pofleflion  of  a  houfe 
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by  title,  as  it  feems,  A,  eadeavoured  to  enter  and  (hot  an  arrow  at 
p  gg-i  them  within  the  houfe,  and  Harcourt  from  within  fliot  an 
.  *-^  "*  arrow  at  thofc  that  would  have  entered,  and  killed  one  of 
die  company,  this  was  ruled  manflaughter,  5  EUz.  and  it  was  not 
ft  defendendo^  becaufe  there  was  no  danger  of  his  life  from  them 
without. 

But  if  i/,  had  entered  into  the  houfe,  and  Harcourt  had  gently  laid 
his  hands  upon  him  to  turn  him  out,  and  then  A.  had  turned  upon 
him,  and  afiaulted  him,  and  Harcourt  had  killed  him,  it  had  been 
fe  defendendo^  and  fo  it  had  been  if  A.  had  entered  upon  him,  and 
aflaulted  him  firft.  tho  he  intended  not  to  kill  him,  yet  if  Harcourt 
had  thereupon  killed  A.  it  had  been  ovAy  fe  defendendo^  and  not  man- 
flaughter, tho  the  entry  of  A.  was  not  with  intent  to  murder  him,  but 
only  as  a  trefpafler  to  gain  the  poflef&on,  3  £.  3.  Coron*  35.  Cromp* 
21.  b.  and  it  feems  to  me  in  fuch  a  cafe  Harcourt^  being  in  his  own 
houfe,  need  not  fly  as  far  as  he  can,  as  in  other  cafes  of^  defendrndo^ 
for  he  had  the  prote6lion  of  his  houfe  to  excufe  him  from  flying, 
for  that  would  be  to  give  up  the  polTeflion  of  his  houfe  to  bis  adver* 
*ary  by  his  flight. 

A.  commits  adultery  with  B.  the  wife  of  C.  who  comes  up  and 
takes  them  in  the  very  a6l,  and  with  a  ftaflF  kills  the  adulterer  upon 
the  place ;  this  is  feanllaughter,  and  neither  murder,  nor  under  the 
privilege  of^  defmdendo :  but  if  A.  had  been  taken  by  C  in  the  very 
attempt  of  a  rape  upon  the  wife,  and  fhe  crying  out,  her  hulband 
had  come  and  killed  A.  in  the  aA  of  his  ravilbment,  it  had  been 
within  the  privilege  of  fe  defendendoy  becaufe  it  was  a  felony  ;  tb0< 
former  cafe  was  adjudged  manflaughter  by  the  court,  B,  R.  M.  23« 
Car,  2.  (d). 

Now  concerning  felonies,  as  there  is  a  difference  between  them 
and  trefpafles,  fo  there  is  a  diflSsrence  among  themfelves  in  relation 
to  the  point  ofy^  defendtndo. 

>  If  a  man  come  to  take  my  goods  as  a  trefpafler,  I  may  juftify  die 
beat;ing  of  him  in  defenfe  of  my  goods,  as  hath  been  faid  ;  but  if  I 
kill  him,  it  is  manflaughter. 

But  if  a  man  comes  to  rob  me,  or  take  my  goods  as  a  felon,  and 
in  my  refiftance  of  his  attempt  I  kill  him,  it  is  medefendendo  at  leafti 
and  in  fome  cafes  not  fo  much. 

{i)  ManMng^t  cafe  JRtf^.  212.  they  faid  there  cOttU  oot  be  a  peatcr  pro* 

Wien  he  wm  to  be  burnt  in  the  hind,  the     vocatxoa. 
court  dire^ed  it  to  be  done  sently,  becaufe 
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At  common  law,  if  a  thief  had  aiTauIted  a  man  to  rob  him,  and 
he  had  kild  the  thief  in  the  aflault,  it  had  been  fe  defendsndo^  but  yet 
he  had  forfeited  Jiis  goods»  as  ftme  have  thought,  1  i  Co.  Rep.  82.  b. 
•tho  other  books  be  to  the  contrary.    26  AJJiz.  32. 

But.  if  A.  had  attempted  a  burglary  upon  the  houfe  of  B,  to  the 
intent  to  fteal,  or  to  kill  him,  or  had  attempted  to  bum  the  lioufe  of 
B.  if  B.  or  any  of  his  fervants,  or  any  within  his  houfe  had  (liot  aud 
kild  A.  this  had  not  been  fo  much  as  felony,  nor  had  he  forfeited  ought 
for  it,  for  his  houfe  is  his  caftle  of  defcnfe,  and  therefore  he  may  juf^ 
tify  aflfennbling  perfons  for  the  &fe-guard  of  his  houfe.  21  H.I.  39.  a. 
1 1  Cp.  Rep.  82.  *.  5  Co.  Rep.  9\.b.  26  A£l%.  23-  3  E.  3.  Coron.  330. 
But  otherwife  it  is,  as  hath  been  &id,  in  cafe  of  a  trefpailing  entry 
into  the  houfe  claimii^  a  title,  and  not  t^  commit  felony. 

But  now  by  the  ilatute  of  24  H,  8.  cap.  5.  '^  If  any  perfon  attempts 
any  robbery  or  murder  of  any  perfon  in  or  near  any  common  high* 
way,  cartway,  horfeway,  or  footway,  or  in  their  manGon  houfes, 
or  do  attempt  to  break  aay  manfion*houfe  in  the  night-time,  and 
(hall  happen  to  be  kild  by  any  perfon  or  perfons,  tic.  (tho  a  lodger 
or  fervant)  they  ihall  upon  their  trial  be  acquitted  and  difcharged  in 
like  manner,  as  if  he  had  been  acquitted  of  the  death  of  fuch  per- 
fon.**  P.  15  Car.  \.  Cooper's  cafe,  (ej 
This  ftatute  was  to  remove  a  doubt,  and  was  decljarative  and  enad:* 
ing,  and  puts  the  killing  of  a  robber  in  or  near  the  highway,  tic.  in 
the  fame  condition  with  one,  that  intends  to  rob  or  murder  in  the 
dwelling-houfe,  and  exempts,  both  from  forfeiture,  and  hath  fettled 
the  doubt. 

And  upon  this  ftatute  it  v^^  that  when  there  was  malice  between 
A.  and  B.  and  they  had  fought  feveral  times,  and  after  met  fuddenly 
in  the  ftreet  near  Ludgate,  and  A.  faid  he  would  fight  him,  B.  de- 
clined it,  and  fled  to  the  wall,  and  called  others  to  witneis  it,  and  A., 
purfued  him,  and  ftruck  him  firft,  and  B.m  his  owa  defenfe  kild  him, 
he  was  acquit  from  any  forfeiture  by  the  ftatute  of  24  H.  8.  cap.  5. 
15  Eliz.  Cromp.  27.  h.  CopJloiCs  cafe:  but  upon  tliis  ftatute  ^^^ 
thefe  things  arc  obfervable,  L4     J 

1.  It  extends  not  to  the  cafe  of  a  bare  trefpafling  entry  into  a  houfe» 
but  only  to  fuch  an  entry  or  attempt  as  is  intended  to  be  for  murder 
or  robbery,  lie.  or  fome  fuch  felony,  and  therefore  the  cafes  of  tref- 
pafles,  either  in  houfes  or  near  highways,  are  left  as  before* 

(•)  Cro.  Car.  5441, 

E  e  4  2;  R 
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2.  It  feems,  that  it  extends  not  to  indemnify  the  killing  of  a  felon, 
where  the  felony  is  not  accompanied  with  force,  for  it  fpeaks  of  robr 
bery^  therefore  the  killing  of  one  that  attempts  to  pipk  my  pocket,  is 
not  within  the  a£l,  for  there  is  no  fucU  necei&ty ;  indeed,  if  any  felon* 
after  a  felony  commitred,  doth  refift  thofe,  thlt  endeavour  to  appre- 
hend him,  or  fly,  and  be  kild,  this  killing  is  no  felony,  but  that  is 
upon  another  account,  for  this  ftatute  hath  relation  only  to  killing 
before y  or  in  the  felony  committed,  not  after, 

3.  It  f|)caks  only  of  breaking  the  houfe  in  the  night»timf^  fo  that 
it  fecms  it  extends  not  to  a  breaking  the  houfe  in  the  day-time^  unleis 
it  be  fuch  a  breaking,  as  imports,  with  it  apparent  robbery,  or  an  in* 
teniion,  or  attempt  thereof. 

4.  Tho  the  ftatute  fpeaks  not  of  burning  houfes,  yet  he,  that  at- 
tempts the  wilful  burning  of  a  houfe,  and  is  kild  in  that  attempt,  is 
free  from  forfeiture,  without  the  aid  of  this  ftatute,  as  appea];s  26 
AJfi%.  23. 

By  the  judicial  law,  Exod,  xxii.  2,  3.  If  a  thief  be  found  breaking 
vpy  and  he  be  fmitten  that  he  die^  no  blood  fhall  be  Jhed  for  him,  but  if 
the  fun  be  rifen  upon  him^  there  Jhall  blood  befiedfor  him,  for  he  fhwld 
make  refiitution^  and  if  he  have  nothings,  he  fhall  be  fold  for  his  theft: 
and  by  the  Roman  law  of  the  twelve  tables,  Fur  manifefio  furta  depre- 
henfus^  fi  auty  cum  facer et  furtum^  mx  effetf  aut  inter-diufe  teio^  cum 
deprehcnderetur^  defenderety  impune  occideretur  (f)  :  upon  the  latter  of 
thefe  laws  the  civilians  and  canonifts  have  made  many  carious  dil^ 
tinflions,  quas  vide  apud  Covarruviam,  Tom.  I.  Pan  3.  de  homicidio 
-,  ^  -ad  defenfionem  commiffo  (g)  \  and  upon  the  former  the  Jewljk 
*"  "J  Rabbles  have  made  the  like,  quas  vide  apud  Selden  de  jure 
gentium. 

But  as  the  laws  of  feveral  nations,  in  relations  to  crime*  and  punifli- 
roents  diflTer,  and  yet  may  be  excellently  fitted  to  the  exigencies  and 
conveniences  of  every  feveral  (late,  fo  the  laws  of  England  are  ex- 
cellently fitted  in  this  and  moft  other  matters  to  tlic  conveniencics  of 
the  Englijli  gbvernmenr,  and  full  of  excellent  reafon,  and  therefr^re  I 
ihall  not  trouble  myfelf  about  other  laws  tlian  thofe  of  England,  (h), 

(f)  Dig,  Lib.  IV.  tit.  2.  aJ  Ic^.  jlquil.  tur^  Ji  ahter  pcriculum  rt'aJcre  non  pojlft  ft^ 

/.  4.    \,  I.   j4gei.   Lib.  XI.  c.ip.   18.   v:de  ttctur  tamen^  fi  p^ffit*    BraEt.  Lib,  ill.  dc 

fupta  cap,  1.  p,  -^  (£f  6,  corona,  ^',1,  1^5.  a. 

fgj  p.  561.  Eiiit.  ^nfufcrp  7614.  fide    LL.    If^ubrcd.    Edit.    Wilk.  p.  lit 

(bj  By  the  common  Jaw,    ^W  latrorfm  LL,  hi^^  1.  16.  20.  21.  35.  LL»  Ethhftaitif 

Hi.id:tit  no"»rnum  vel  d^uturnun:^  mn  teng'  L  11,  LL.  Canuji,  A  59* 

IV.  There 
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IV.  There  remains  yet  one  .other  particular,  namely,  the  killing  a 
malefactor,  that  doth  not  ylel4  himfelf  to  juftice  upon  purfuit. 

If  4  perfon  be  iniUdted  of  ielony  aq4  flics,  or  being  arrefted  by  war- 
rant or  procefs  of  law  upon  fuch  indifblnent  efcapes  and  flies,  and 
will  not  render  himfelf,  whereupon  the  officer  or  minifter  cannot  take 
him  without  killing  of  him,  this  is  not  felony,  neither  /hall  the  killer 
forfeit  his  goods,  or  bf  vdriven  to  fue  forth  his  pardon,  but  upon  his 
arraignment  (hall  1  plead  n^t  guilty^  and  accordingly  it  oyght  to  be 
fopnd  by  the  jury.    3  E.  3.  Co%on,  288. 

But  if  he  may  be  taken  without  feverity,  it  is  at  leaft  manflaughter 
in  him,  that  kills  him,  therefore  the  jury  is  to  inquire,  whether 
;t  were  done  of  neceffity  or  not.  2?  -^?.  55  Stamf^  P-  C.  Lib.  I. 
tap,  5.  foL  13.^.- 

And  the  fame  law  it  is,  if  A.  commits  felony  and  flies,  or  relifts 
;he  people,  that  come  to  apprehend  him,  fo  that  he  cannot  be  take|i 
without  killing  him,  fuch  killing  is  not  felony,  nor  does  the  pcrfocu 
that  did  it,  forfeit  any  thing,  tho  jf.  were  not  indicted,  nor  the  per*- 
(bn,  that  did  it,  had  any  warrant  of  any  court  of  juftice,  for  in  fuch 
cafe  the  law  makes  every  perfon  an  officer  to  app;^hend  a  felon.  22  £  S« 
Corn.  261, 

And  the  fame  law  it  is,  if  he  be  taken,  and  ii^  bringing  to  the  goal 
|ie  breaks  away,  and  the  people  of  the  vill  purfue  and  cannot  take 
him,  unlef^  they  kiU  h^m,  thofe,  tha^  kill  him,  upon  their  arraign- 
ment fhall  b,e  acquitted  of  die  felony,  but  yet  the  townfhip  -  - 
ihall  be  amerced  for  the  efcape,  and  the  perfon  kild  (hall  for-  ^  -^  * 
feit  his  goods  upon  the  flight  found.  3  E.  3.'  Cor.  328.  34Q.  and  by 
fome  it  hath  been  held  he  fliall  forfeit  the  iflue  of  bis  lands,  till  tho 
year  and  day  be  paft.    3  E.  3.  Cor  on,  290. 

If  j1.  be  fufi)e£tcd  by  ^.  to  commit  a  felony,  but  in  truth  he  com- 
mitted none,  neither  is  indifled^  yet  upon  the  oflFer  to  arreft  him  by 
B.  he  refids  and  flies,  whereby  B,.  cannot  take  bim  without  killing 
him,  ai[id  B.  kills  him,  if  in  truth  there  were  no  felony  committed, 
pr  B.  had  not  a  probable  caufe  to  fufpeft  him,  this  kilh'ng  is  at  leaflb 
manflaughter,  but  if  there  wa^  a  f^plony  committed,  and  B.  hath  caufe 
^o  fufpeft  J.  but  in  truth  J.  is  not  guilty  of  the  faft,  tho  upgn  this 
account  B.  may  juftify  the  imprifonment  of  ^.  yet  quare^  i£  B.  kills 
jt.  in  the  purfuit,  whether  this  will  excufe  him  from  manflaughter. 

Put  if  a  felony  be  committed,  but  not  by  jf.  but  by  fome  other, 
^d  B.  haih  a  warrant  from  a  jullice  of  peace  to  apprehend  4'  or 

that 
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that  a  hue  and  cry  comes  to  B.  the  conftaUe  of  D.  to  apprehend  jf, 
uho  endeavours  to  efcape,  or  (lands  in  refiftaoce,  fo  that  he  cannot 
be  taken  without  killing  him,  it  feems  the  killer  is  excufed  from  fe* 
loiiy,  tho  A.  were  not  indidted  ;  vidtpro  h^c  3  £.  3.  Coron.  2^9.  and 
the  reafon  is  becaufe  he  is  bound  by  law  to  exeoite  bis  warrant,  or 
purfue  die  party  upon  hue  and  cry  and  to  apprehend  him,  and  is  in« 
didlable  for  a  contempt  if  he  doth  not,  and  fo  it  differs  from  the  former 
cafe,  for  no  man  is  bound  to  fufpedl  another,  but  it  is  the  adl  of  his  own 
judgment,  and  fo  he  is  merely  his  own  warranty  and  he  noay  not  ad« 
venture  fo  far  as  the  death,  of  the  party,  unlefs  he  be  fure  he  was 
the  offender,  tho  he  may  iroprifon  him,  for  thereupon  he  ihall  be 
brought  to  his  trial ;  fed  de  his  vide  Sttmf.  P.  C.  Lik.  I.  cap.  5. 
Ctompt.foL  30. 

And  it  ifr  to  be  obferved,  that  whether  the  party  refcues  himfelf  after 
he  is  taken,  and  fly  or  refift,  or  whether  he  fly  or  refift  before  he  ie 
taking,  and  be  kild  in  the  porfutr,  it  is  all  one,  die  killer  forfeits  no- 
thing, but  the  perfon  kild  forfeits  his  goods,  tho  he  were  kild  before 
P        .  attainder,  upon  an  inquifition  either  by  the  coroner,  or  petit 
■■    "  "'jury  finding  his  flight.  3  E.  3.  Cor^n.  288.  328. 

By  the  ftatiite  of  21  £.  1 .  de  malefaiioribm  in  parcisy  if  a  parker» 
forcftcr,  or  warrencr,  finds  any  trefpaffers  wandering  in  his  pork, 
foreft,  or  warren,  intending  to  do  damage  therein,  and  rhey  will  not 
yield  to  the  forefter  after  hue  and  cry  made  to  ftaiid  to  the  ktng*s 
peace,  but  fly  or  defend  ihemfelves,  whereupon  they  are  kild,  die 
parker,  forefter,  or  warrener,  or  their  affiftants  (hall  not  lofe  life  or 
limb  for  the  fame,  but  fhall  enjoy  the  king's  peace,  fo  it  be  not  done 
upon  any  former  malice  or  evil  will ;  but  to  make  good  fuch  juftifi- 
ration  by  a  parker,  forefter,  or  wanencr,  there  are  thefe  things  re- 
quifite:  1.  It  muft  be  a  legal  foreft,  park,  or  warren,  or  chace,  (for 
a  chafe  includes  warren)  and  not  a  bare  warren,  park,  &c.  in  repud- 
iation, for  if  a  man  tnclofeth  a  piece  of  ground,  and  put  deer  or  co* 
nics  in  it,  this  makes  it  not  a  park  or  warren  without  a  prefcription 
time  out  of  mind,  or  the  king's  charter.  2.  If  a  man  hath  a  park 
within  a  foreft,  where  he  may  hunt,  and  the  forefter  kills  the  purloin- 
man,  or  his  fervant  hunting  in  the  purloin,  this  doth  not  excufe  die 
forefter  from  murder  or  manflaughter,  as  the  circumftances  of  die 
cafe  are.    Dyer  327.  a. 

And  note,  that  in  all  thefe  cafes  of  homicide  by  necefllity,  as  in 
purfuit  bf  a  felon,  in  killing  him  that  aflfaults  to  rbb,  or  comes  to  bum 

or 
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or  break  a  hoiife,  or  the  like,  which  are  in  themfelves  no  felony,  the 
matter  may  be  fpecially  prefented  by  the  grand  mqueft,  (qn9d  vide 
3  E.  3.  Coron.  305.  289.  and  feveral  other  places,)  or  by  the  coro- 
ner*s  inqueft.  And  thus  it  was  done  in  Holmc^t  cafe,  26  El'tx. 
Crompu  28-  and  in  the  cafe  of  a  fervant  of  juftice  Croh^  who  com- 
ing  with  the  judge  out  of  the  circuit  was  aflaulted  in  the  highway, 
and  he  kild  the  aflailant,  and  the  matter  prefently  was  fpecially  found 
by  the  coroner's  inqueft,  whereby  he  was  difcharged  by  the  (latute  of 
24  H,  8.  cap.  5.  and  in  thefe  cafes  upon  this  fpecial  prefentmenf  the 
party  fliall  be  prefently  difcharged  without  being  put  to  plead,  but 
then  this  acquittal  by  prefentment  is  no  final  difcharge,  for  he  may 
be  indided  and  arraigned  again  afterwards,  if  the  matter  of  the  former 
indiSment  be  falfe ;  but  if  in  fuch  cafe  the  prefentment  of  p  ^ . 
the  grand  inqueft  or  coroner's  inqueft  be  fimply  of  murder  ••  "  -^ ' 
or  manflaughcer,  and  thereupon  he  is  arraigned  and  tried,  and  this 
fpecial  matter  given  in  evidence,  he  Ihall  be  acquitted  thereupon,  for 
upon  thefe  fpecial  matters  proved  in  evidence,  he  is  not  guilty,  for  it 
is  no  felony,  and  this  acquittal  is  a  perpetual  difcharge  and  bar  againft 
any  other  indidment  for  the  fame  death ;  therefore  this  latter  way  is 
more  advantageous  in  the  conclufion  fox  the  party,  than  a  fpecial  pre- 
fentment.   Cromp,  foL  28.  Holmis  cafe. 

Tofl^r,  27t,  S77, 3i8, 


CHAP,     XLI. 


Coneernlng  the  forfeiture  of  him^  tk^t  kills  in  his  own  defenfe^  or  pec 

infortunium* 

IF  a  man  kill  another  by  misfortune,  yet  he  fhall  forfeit  his  goods 
in  ftridlnels  of  law,  in  refpe(%  of  the  great  favour  the  law  hath  to 
the  life  of  a  man,  and  to  tlie  end  that  men  ftiould  ufe  all  care,  dili- 
gence and  circumfpe£tion  in  all  they  do,  that  no  fuch  hiirt  enfue  by 
their  aflions. 

But  if  the  occifion  or  killing  can  by  no  means  be  attributed  to  the 
aft  of  the  perfon,  but  to  the  aft  of  him,  tliac  is  kild,  there  it  feems» 
tho  the  inftrument  of  the  death  is  forfeited  as  a  deodand,  there  follows 
m  forfeiture  of  the  goods  of  the  perfon :  for  inftancc> 

If 
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\{  J.  (hoots'at  rovers,  as  he  may  lawfully  do,  if  B.  after  the  arrow 
1^  delive^d  runs  into  the  place,  where  the  arrow  is  to  fall,  of  his  o^vn 
accord,  and  fo  is  kild,  this  feems  to  be  fuch  an  infortunlumf  that  affe^s 
ix>t  the  lofs'  of  goods,  for  it  was  not  his  a£l  that  contributed  to  the 
death  of  ^.  but  the  wilful  or  improvident  a£l  of  B,  himfelf ;  qtuprc^ 

|.        ^      MA.  aflfaults  iS.  and  JS.  in  his  own  defenfe  kills  J,  yet  S* 

VrJoJ  forfeits  his  goods. 

If  the  coroner's  inquefV  find  the  killing  fpecially  ft  defendtndo^  yet 
Ae  court  (liall  arraign  him,  and  try  him,  whether  it  were  Je  dcfem-^ 
dindsy  before  he  fliall  have  his  pardon  of  courfe.  4  i/.  7.  1  iff  2. 

But  if  B.  having  a  pitch-fork  in  bis  haftd,  A.  aflaults  B.  fo  fierce- 
ly, that  be  runs  upon  the  pitch-fork  of  B.  B.  offering  no,  thruft  ac 
all  againft  J.  (tho  this  be  a  very  difficult  matter  of  fa<5l  to  foppofe^ 
yet  if  the  fa£l  be  fuppofed  to  be  fo)  it  feems  B»  forfeits  no  goods,  be- 
caufe  it  was  the  a£t  of  A,  himfelf,  and  fome  have  (aid  rather,  diat  in 
that  cafe.^,  i$/eIo  dc  fe^  and  forfeits  his  goods,  de  quofupra^  44  £.  3. 
44.  Cor^n^  94.  tho  3  £.  3.  Caxon.  286,  iaith  his  goods  are  forfeit  in 
that  cafe. 

But  where  the  killing  of  a  man  in  Iiis  defenfe  is  in  the  law  no  fe- 
lony, but  the  pany  upon  his  arraignment  upon  the  fpcclal  matter  is  to 
be  found  or  judged  (imply  not  guilty,  there  is  no  forfeiture,  but  the 
party  ought  to  be  abfolutely  acquitted,  unlefs  he  fled,  and  it  be  found, 
X}^2Ltfugam  fecit  y  for  that  is  adiftinft  forfeiture,  altho  the  party  be  not 
guilty  of  the  fa(Si,  and  therefore  always  the  jury  is  charged  to  inquire, 
whether  the  prifoner  be  guilty  or  not  guilty,  and  if  not  guilty,  whe- 
ther he  fled  for  the  fame,  ^nd  if  he  fled,  th^q  to  inquire  alfo  of  his 
gopds-aod  chatties. 

And  the  cafes,  where  the  prifoner  is  not  to  forfeit  any  goods  or 
chatties,  but  is  to  be  abfolutely  acquitted,  if  he  kills  in  his  own  de^ 
fenfe,  are  before  remembered,  and  I  here  recoUedk  them, 

1.  He  that  kills  a  thief,  that  attempts  to  rob  him. 

2.  He  that  kills  a  perfon,  that  attempts  to  rob  or  kill  him  in  o^ 
near  the  highway,  or  in  the  manfion  of  the  killer,  by  the  ftatute  of 
24  H.  8.  cap^  5.  and  this,  tho  he  hath  qotyet  aftually  robbed.  3  £.  3^ 
Coron.  330. 

3.  He  that  kills  a  perfon,  that  attetppts  wilfully  to.  fire  his  houfe, 
or  to  commit  burglary,  tho  he  halh  not  aSually  broken  or  fired  the 
houfe.  26  AJfiz.  23.  29  AJfz^  23.  if  h^  ca^e  widi  thj^t  purpofe. 

4,  A« 


-'» 
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^  4.  An  officer  or  bailiff,  that  in  execution  of  his  office  kills  a  pcHbn, 
that  aflanlts  him,  tho  the  officer  gives  not  back  to  (he  wall,  for  the 
officer  is  under  the  prote<^Ion  of  the  law,  and  the  books  tell  us  it  U 
not  felony  in  fuch  cafe.    Co.  P.  C.  p.  65. 

5.  The  fame  law  is  of  a  conftable,  that  commands  the  king's  peace 
in  an  affray,  and  Is  reiiftcd* 

6.  He  that  kills  a  felon,  that  redds,  or  jujlidari  fe  noH  permitti$^ 
and  the  like  of  a  conftable  or  watchman,  that  is  charged  to  take  a 
perfon  charged  with  felony,  or  attempts  to  take  him  upon  hue  and  cry, 
if  the  perfon  fo  charged  refift  or  fly,  and  cannot  be  otherwife  taken, 
cho  perchance  he  be  innocent,  for  the  reafon  before  given,  and  chii 
eitfier  before  or  after  the  arreft, 

7.  If  there  be  a  great  riot,  or  rebellious  affembly,'1iow  far  the  kill- 
ing of  fuch  perfons  in  fuppreffing  of  them  is  criminal  is  to  be  fecn« 

By  the  flatute  1  Mar.  cap.  12.  *'  If  any  perfons  to  the  number  of 
••  twelve  or.  more  (hall  intend,  pra£life,  or  put  in  ure  to  overthrow 
*'  pales,  hedges,  ditches,  or  inclofures  of  parks  or  other  grounds, 
**  banks  of  fifh-ponds,  conduit-heads^  or  pipes,  or  to  pull  down  dove- 
^  cotes,  bams,  houfes,  mills,  or  burn  (lacks  of  corn,  or  abate  rents 
"  or  price  of  vidual  or  com,  and  being  required  by  the  juftices  of 
"  peace,  iheriffof  the  county j  i^ayors,  bailiffs,  or  head  officers  of 
*'  cities,  by  proclamation  in  the  queen's  name  to  retire  to  their  homes, 
*'  {hall  remain  together  one  hour  after  fuch  proclamation,  or  &all  put 
in  ure  fuch  things,  they  (hall  be  adjudged  felons. 
*'  And  if  any  perfons  above  the  numbef  of  two  (hall  unlawfully 
affemble  to  put  in  ure  the  things  aforefaid,  that  it  (hall  be  lawful 
for  the  (heriff,  Juftices  of  peace,  mayors,  bailiffs,  and  every  other 
perfon  having  commiffion  from  the  queen  to  raifc  force  in  manner 
"  of  war,  to  be  arrayed  to  fupprcfs  and  apprehend  the  rioters,  and  if 
*'  the  perfons  fo  unlawfully  affembled  after  command  and  requeft  hf 
"  proclamation  (hall  continue  together,  and  not  return  to  their  habi* 
**  tations,  and  if*  any  of  them  happen  to  be  kild,  maimed  or  hurt  in 
"  or  about  the  fuppreffing  or  taking  them,  the  (heriff,  juf-  -  - 
**  tice,. mayor,  i^c.  and  their  aififtants,  (hall  be  difcharged  L^'i-I 
^  and.  unpunilhable  for  the  fame  againft  the  queen  and  all  other :" 
this  adl  was  continued  hy  the  ftatnte  of  i  EltTi.  cap,  16.  during  her 
Yiit.(a) 

(a J  I  Ce9»  cap,  5.  t  new  aA  WM  made  to  the  (ane  purport|  wbifili  U  perpetual  • ' 

And 
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And  it  feems,  as  to  this  nsai^iier  of  killing  rioters^  that  refift  the  mini* 
flers  of  jufticc  in  their  apjn'ehending,  it  is  no  other  but  what  the  common 
law  allows,  or  at  le^  what  the  ftacute  of  1 3  if.  4.  c€tp.  7.  implicitly 
allows  to  two  juftices  of  the  peace,  with  the  (heriiF  or  under-sheriff 
of  the  county,  by  giving  them  power  to  raife  the  p^JJe  cmnitatus^  if 
need  be»  and  to  arred  the  rioters,  and  they  are  under  the  penalty  of 
XOOL  if  they  negled  their  duty  herein. 

And  with  this  agrees  Mr.  Dalttn^  cap.  46.  p.  115.  (bj^  cap.  9S. 
p.  249.  (c)^  and  Crompt,  dt  Pact  G2.  b>  ''  Nota,  que  vifcoimt  &  juf- 

tices  de  peace  point  prendre  tants  des  homes  in  barneys,  quant  ibnt 

neceflary  &  guns  &c.  &  tuer  les  rioters,  fils  ne  voilent  eux  rendre, 

come  fuit  pris  in  cafe  de  Drayton  Baffitf  car  le  flatute  13  H.  4. 
**  cap*  7.  parte,  ^uils  eux  arreftant,  &  fi  les  juftices  ou  afcims  de  leur 
**  company  tue  afcun  des  rioters,  qe  ne  voil  render  nefl  ofience  in 
*'  lui,  come  fuit  auxi  prife  in  le  die  cafe  de  Drayton  BaJJet  (d)  ;**  and 
mott^  that  tho  the  ftatute  of  1  Eli%.  was  then  in  force^  yet  that  was 
not  a  cafe  within  that  ftatute,  nor  depending  on  it. 

And  it  feems  the  fame  law  is  for  the  conftable  of  a  Till  m  cafe  a 
riot  happens  within  a  vill,  he  may  aflemble  force  within  bis  vill  to 
arreft  the  rioters,  and  if  he  or  thofe  aifembled  in  his  affidance  come 
tn  arreft  the  rioters,  and  they  refift,  and  be  kild  by  the  conftable  or 
any  of  his  affiftams.  the  conftable  and  his  afliftants  are  difpuni(hablc 
for  the  &me,  for  he  is  enabled  hereunto  by  the  common  law,  as  be- 
ing an  officer  for  the  prefervation  of  the  peace,  and  may  command 
perfons  to  his  affiftance,  and  if  they  refufe,  they  are  fineable  for  it. 
-  ^.  And  farther,  the  ftatute  of  17  R*  2.  cap.  8.  commands  and 
L^^  J  authorizes  the  king's  minifters  to  ufe  all  their  poii^r  to  tak« 
and  fupprefs  fuch  riots  and  rioters,  and  a  conftable  is  the  king's  mini^ 
fter;  and  the  ftatute  of  13  /T.  4.  cap.  7.  is  no  repeal  of  this  ftatute, 
fo  that  the  killing  of  a  rioter  by  a'  flieriff,  juftice  of  peace,  or  con« 
ftable,  when  he  will  refift  and  not  fubmit  to  the  arreft,  feems  to  be  no 
fidony  at  common  law,  nor  makes  any  forfeiture,  for  diey  do  but 
their  office,  afid  are  punifhable  if  they  negled  it. 

8.  If  the  prifoners  in  gaol  aflault  the  gaoler,  and  he  in  his  dcfenfe 
kills  any  of  them,-  this  is  no  felony,  nor  makes  any  forfeiture.  23 
4ffi%.  5.  per  Thorpe  adiuigt  per  t^ut  le  counceL  • 


(h)  Niw  Bdtu  cmp.  i8i.  fi  a97.  (dj  See  alfo  Ct'kitpt,  13,  *. 

OJ  ^f*  ij^*  t'  4'<« 
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.    CHAP.    XLII; 

Concerning  tfu  taking  away  oftht  life  of  man^  by  the  courfe  of  law, 

or  in  execution  of  juftice. 

THIS  kind  of  occiiion  of  a  man  according  to  the  laws  of  tht 
kingdom  and  in  execution  thereof  ought  not  to  be  numbered  in 
the  rank  of  crimes,  for  it  is  the  execution  of  ju(Uce,  without  which 
there  were  no  living,  and  murders,  bnrglarics,  and  all  capital  crimes 
would  be  as  frequent  and  common^  as  petit  trefpaOes  and  batteries. 

The  taking  away  of  the  life,  therefore,  of  a  malefador  according 
to  law  by  fentence  of  the  judge,  and  by  the  (heriff  or  other  minifter 
of  juftice  purfuant  to  fuch  fentence,  is  not  only  an  a£l  of  necef&ty, 
bat  of  duty,  not  only  excuiable,  but  commendablci  where  the  law 
requires  it. 

But  becaufe  there  are  fome  cautions  and  confiderations  in  -  -. 
diis  matter,  I  have  added  it  to  the  dofe  of  this  title  of  ^^^'^ 
homicide. 

Regularly  it  is  not  lawful  for  any  man  to  take  away  the  life  of 
another,  tfao  a  great  malefa^ior,  without  evident  neccffity,  (whereof 
before,)  or  without  due  procefs  of  law,  for  the  deliberate,  uncom* 
.  pelled  extrajudicial  killing  of  a  perfon  attaint  of  treafon,  felony,  or 
murder,  or  in  a  pramunire,  tho  upon  the  fcore  of  their  being  fuch,  is 
murder,  (a) 

Therefore  it  is  neceflary,  I.  That  he,  that  gives  fentence  of  death 
againft  a  malefaflor,  be  authorized  by  lawful  commiifion  or  charter, 
or  by  prefcription  to  have  cognizance  of  the  caufe.  2.  That  he  thai 
executes  fuch  fentence  be  authorized  to  make  fuch  execution,  other* 
wife  it  will  be  murder  or  manflaughter,  or  at  lead  a  great  mifpriGon 
n   the  judge  that  fentenceth,  or  in  the  minifter  that  executeth. 

I.  As  touching  the  authority  of,  the  judge,  I  (hall  not  at  large  dif- 
couHe  the  jurifdiAion  of  the  judges  or  courts  in  this  place;  it  will  be 
more  proper  hereafter  ;  but  (hall  mention  only  fome  things,  that  may 
be  feafonable  JFor  this  place. 

If  he  that  gives  judgment  of  death  againft  a  perfon,  hath  no  Com*^ 
ba  at  aU|  if  fentence  of  deadx  be  commanded  to  be  executed  by 

(a)  CtfM*  29X« 

fuch 
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fiich  perfon,  and  it  is  executed  accordingly,  it  is  murder  in  him  that 
coraroands  it  to  be  executed,  for  it  was  coram  mnjudice* 

If  a  commiOion  of  the  peace  iflue,  this  extends  not  to  treafon,  nei- 
ther can  judices  of  peace  hear  and  determine  all  treafons  by  force  cf 
diis  commiflion,  for  it  extends  only  to  felonies^  (tho  fome  treafons 
are  by  a(5t  of  parliament  limited  to  their  cognizance,  as  hath  been 
before  obfervod)  if  they  take  an  indidbnent  of  treafon,  and  try  and 
give  judgment  upon  the  party,  this  is  moft  certainly  erroneous,  and 
poffibly  avoidable  by  plea»  but  I  do  not  think  it  makes  the  juftices 
guilty  of  murder  in  commanding  the  execution  of  fuch  feotcnce,  for 
they  wert  not  without  fome  colour  of  proceeding  therein,  becaufe  all 
treafon  is  felony,  tho  it  be  more>  and  the  king  may,  if  he  pleafes, 
.  Q.  proceed  agaiiid  a  traitor  for  felony;  and  antiently  a  pardon 
^^^  J  of  all  felonies  difcliarged  fome  treafons.  1  £  3.  Charter  tU 
Pardon  )  3.  22  AJfiz.  49.  Co.  P.  C  p.  15.  but  it  is  a  great  mifpridon- 
in  fuch  juAiccs. 

The  juflices  of  the  common  pleas  cannot  hold  plea  upon  an  indr<3-' 
xnent  or  appeal  in  capital  caufcs,  it  will  be  at  leaft  erroneous,  if  not 
voidable  by  plea ;  but  if  they  hold  plea  in  appeal  of  death  by  writ,  and 
give  judgment  therein  for  the  party  to  be  banged,  which  is  executed 
accordingly,  I  think  it  is  an  error,  and  a  great  mifpridon  in  thems 
but  not  felony,  becaufe  they  had  colour  to  hold  plea  thereof  by  an 
original  writ  out  of  tlie  chancery  under  the  great  feal. 

Upon  the  fame  reafon  I  take  it,  that  if  there  be  a  writ  fent  to  the 
JherifF,  efcfaetor,  or  A*  B.  and  C,  to  hear  and  determine  felonies, 
whereas  it  ought  to  be  a  cOmmiffion,  42  yfj/iz.  12,  13.  and  they  pro- 
ceed thereupon  to  a  judgment  and  execution  in  cafe  of  felony,  it  is  a 
great  mifprifion,  but  I  think  it  makes  not  the  judge  nor  executioner 
guilty  of  murder;  the  fame  law  I  take  to  be  in  Zr<9c/Vs  cafe,  quod  vide 
Co.  P.  C.  p.  4S.  5  Co.  Rep.  106.  a  Confiableh  cafe.  ITie  conunifli- 
oners  upon  the  ftatute  of  28  i/.  8.  bad  given  judgment  of  death 
againft  him  that  ftruck  at  fea,  and  the  party  died  at  land ;  and  die 
fame  law  I  take  to  be,  where  he  that  hath  the  franchife  oi  Infangthieff 
gives  judgment  of  death  againft  a  felon  not  within  his  jurifdi<£tion« 
2  R.  3.  10.  b,  the  cafe  of  the  abbot  of  Crowlandi  it  might  be  a  caufe 
of  a  feizure  of  thehberty,  but  makes  not  the  flewaiil  guilty  of  murdtr. 

And  what  I  have  faid  of  a  proceeding  in  capitals  without  the  Aridi. 
extent  of  their  commiffion  may  be  faid  of  the  like  proceeding,  whetc, 
in  ftridnefs  of  law,  the  commiilion  happens  to  be  detennined. 

A  commiffion 
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A  commiffion  of  gaol-delivery  iffues  to  A.  B.  Vc.  they  fit  one  day, 
and  forget  to  adjourn  their  commiiEon,  or  the  clerk  forgets  to  enter 
the  adjournment^  a  felony  is  committed  the  next  day,  and  they  pro* 
ceed  in  feffions,  and  take  an  indidlmeut,  and  give  judgment  of  death 
againft  the  malefaflor,  this  judgment  is  erroneotis,  and  the  clerk  of 
affixes  (hall  never  be  permitted  to  amend  die  record,  and  enter  an  ad- 
journment, thi9  judgment  is  erroneous,  and  (hall  be  reverted;  but 
it  makes  not  the  judges  guilty  of  murder  or  homicide,  tho  in  .        ^ 
ftri^efs  of  law  their  commiflion  was  determined  by  the  firft  L^°°J 
day^s  ftffion  without  adjournment. 

King  James  iflued  out  feveral  commiffions  of  gaol-delivery,  f^c. 
the  juftices  went  their  circuit,  the  king  died,  yet  they  proceeded,  and 
before  notice  of  the  king's  death  condemned  and  executed  many  pri- 
foners ;  it  is  held  thefe  proceedings  were  good,  and  the  commiffions 
ftood  till  notice  of  the  king's  death,  Af.  3  Car.  C,  B.  Sir  Randolph 
Crew*s  cafe  (b)^  tho,  in  firidteeis  of  law,  their  commiffions  were  de- 
termined by  the  king's  dcatli ;  but  fuppofe  they  were  both  in  law  and 
htO.  determined,  the  judgments  that  happened  upon  feffions  begun 
after  the  king's  death  would. be  erroneous,  but  the  judges  had  not 
been  criminal  in  commanding  the  execution  of  their  fentence  before 
notice ;  for  if  ignorantia  juris  doth  in  fome  cafes  excufe  a  judge, 
much  more  doth  ignorantia  faflu 

If  a  commiffion  of  gaol-delivery  iflue  to  A,  B,  and  C*  in  the  county 
of  i>.  and  afterward  a  fecond  commiffion  of  gaol-delivery  in  die  fame 
county  iffiie  to  E.  F.  and  G.  and  there  is  notice  given  to  the  former 
commiffioners,  but  no  feffion  by  virtue  of  the  fecond  commiffion, 
whereupon  the  former  proceed  notwithftanding  that  notice  in  paySf 
(as  conceiving  it  infufficienr,  unlefs  either  a  writ  of  Superfedeas  had 
been  fent  them,  or  at  leaft  a  feffion  by  the  fecond  commiffion)  and 
they  proceed  in  cafes  capital,  this  makes  them  not  guilty  of  felony, 
34  Affiz.  8.  becaufe  tho  the  fecond  commiffion  be  effisAual  for  them 
to  proceed  without  any  actual  revocaiion  by  Superftdeas^  or  other* 
wife  of  the  former,  yet  the  farmer  is  not  adlually  determined,  till  a 
Superfedeas  or  a  feffion  by  virtue  of  the  fecond  commiffion,  upon  an 
extrajudicial  notice,  or  a  notice  in  paysy  the  hrft  cummiffioners  may, 
if  they  pleafe,  forbear  any  further  feffion,  but  they  are  not  bound  to 
take  notice  of  rumours  and  reports ;  the  like  in  cafe  of  a  Iheriff,  Jid, 
26  £//z.  Moore  333.  5  E.  4. 

k)  Cr9,  Cdr.  9$. 

'Vol.  I.'  Ff  .  If 
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,  If  in  the  time  of  peace  a  commiffion  iflue  to  exercife  martial  law, 
a«d  fuch  commiffioners  condemn  any  of  the  king's  fubje^  (not  being 

-.        ^  liAed  under  the  military  power),  this  is  without  all  qneftioa 

15  J  a  pcAi  mil'prifion,  and  an  erroneous  proceeding*  and  accord- 
ingly adjudged  in  parliament  in  the  cafe  of  the  earl  of  LancMfter^  ParL 
L  E.  3.  part  1  •  df  quofupra^  p.  344. 

And  in  that  cafe  the  exercife  of  martial  law  in  paiot  of  deadi  in 
time  of  peace  is  declared  murder.  Co.  P.  C  p.  52. 

But  fuppofe  they  be  lifted  under  a  general  or  lieutenant  of  the 
king's  appointment  imder  the  great  feal,  and  modelled  into  die  form 
and  difcipline  of  an  army,  either  m  garrifon  or  without,  yet  as  long  as 
it  is  tetfipus  pads  in  this  kingdom^  they  cannot  be  proceeded  agaioft 
as  to  lo(s  of  life  by  martial  law;  and  the  iame  for  mariners  that  are 
within  the  body  of  the  kingdom,  but  their  mifdemeanors,  at  leaft  if 
capital,'  are  to  be  puni(hed  according  to  the  fettled  laws  of  the  king- 
dom, 3  Car*  cap.  1.  the  peticitm  of  right ;  yea,  and  it  feems  as  to 
mariners  and  foUiers  at  fea,  when  in  a£iual  fervice  in  the  king's  ifaips* 
they  ought  not  to  be  put  to  death  by  martial  law,  unlefs  it  be  ai^ally 
in  time  of  hoftility ;  and  this  appears  by  the  (latute  of  98  H.  8.  that 
f<;ttled  a  commiffion  to  proceed  criminally  in  cafes  of  treafon  and 

felony,  and  by  the  late  a£l  of  13  Car.  2*  cap.  9.  fettling  fpecial  order^ 
under  pain  of  death  by  a£t  of  parliament  fcj  ;  but  indeed,  for  crimes 

committed  upon  the  high  fea,  the  admiral  had  at  common  law  a  jurif- 

di£lion  even  unto  death,  fecundum  leges  maritimas ;  but  this  was  a  dif- 
f^^ent  thing  from  martial  law. 

And  this  appears  alfo  by  the  fiatute  of  1 3  i{.  2.  cap*  2.  the  conflable 

apd  marfbal,  who  are  tht  judices  ardmaril  in  cafes  belonging  to  the 

martial  law,  are  yet  thereby  declared  to  haTe  no  jurifdiAion  within 

the  realmf  but  of  things  tliat  touch  war,  which  cannot  be  difeufled 

aor  dftermiaed  by  the  common  law. 
.  It  miift  therefore  be  a  time  of  war»  that  muft  give  exercife  to  their 

jurifdiAions,  at  leaft  in  cafes  of  life. 
.  And  thus  far  concerning  the  judicial  fentence  of  death,  where  and 

^hen  it  is  homicide  criminally,  and  when  not. 
IL  Now  a  few  words  concerning  the  officer  executmg  fuch  fen* 

tence,  and  wher^  and  when  he  Is  culpable  in  ib  doingr 

0 

ft)  Aod  thii  appem  alfo  from  the  an.     fertxon,  j  Cm.  >•  (J^  »•  &  mmiUi  ^m. 
anal  iUcutca  for  puoilkuig  mutiny  or  do* 

Whercfocvcr 
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Wherefoever  die  Jiidgc  hath  jurifdidlon  of  die  canfe,  the  officer 
Executing  his  fentence  is  not  culpable,  the  the  judge  err  in  his 
jtidgmenr,  but  if  the  judge  have  no  manner  of  jurifdi^on  in  the  caufe^ 
die  officer  is  not  altogether  excufable,  if  he  execilte  the  lentence. 

In  the  great  courts  of  juftice,  as  of  oyer  and  terminerf  gaol-delifery.^ 
and  of  the  peace,  regularly,  the  (heriff  of  the  county,  or  thofe  that 
he  fubftitutes,  as  under*(lieriff,  gaoler,  or  execudoner,  are  the  ordi« 
t^ary  mlnifters  in  execudon  of  malefactors,  and  they  are  to  purfoe  tfao 
fentence  of  the  court,  and  therefore,  1 .  If  he  vary  from  the  judg-^ 
ment,  as  ^here  the  judgment  is  to  be  hanged,  if  he  behead  the 
party,  it  is  held  murder  fjj.  2.  It  muft  be  done  by  the  proper  offi-' 
£er,  viz»  the  (hertfFor  his  fubftitute,  if  another  doth  it  of  hirowti 
head,  it  is  held  murdct :  vide  Co,  P.  C.  p,  52. 

The  ufe  heretofore  was,  and  regularly  (hould  be  fo  ftiil,  that  if 
fentence  of  d^ath  be  given  by  the  lord  high  (Inward,  a  warrant  under 
the  feal  of  the  lord  fleward^  and  in  his  name  fhould  iflue  for  die  t^* 
ccudon,  and  the  like  by  three  at  leaft  of  thecommiffioners  of  ^y^  and 
terminer f  where  fentence  of  death  is  given  by  them.  Co,  P.  C.  p.  .3U 

But  ufe  hath  obtaind  otherwife  before  comrliiffioners  of  goal-deli- 
very, for  there  is  no  warrant  un'ier  the  feal  of  the  juftices  for  execu« 
don,  but  only  a  brief  abftra^  or  calendar  left  with  the  (heriff  or 
gaoler;  and  I  remember  Mr  Juftice  Rolle  would  never  fubfcribe  a 
calendar,  but  after  judgment  given  would  command  the  (herifF  in 
court  to  do  execution,  and  for  not  doing  it,  he  fined  Varney  the  {he« 
riff  of  fVarwlckJfiire  2000  /• 

If  a  prifoner  be  removed  into  the  king*s  bench  by  Habeas  z.        ^ 
Corpus^  or  taken  upon  an  indiSment  of  felony  in  Middlefexy  ^^      -■ 
and  be  committed  to  the  marlhal,  and  upon  his  arraignment  be  found 
guilty^  and  bath  judgment  to  die,  the  court  may  fend  the  perfoQ  to 
Newgatej  and  command  the  fhrnS  di  Afiddiefex  to  do  execution,  but 

{d)  Of  thif  opinion  was  alfo  lord  Coke^  at  the  OU-Batly^  vho  were  both  f^ittence^ 

Ctf.  P.  C.  t»<^'  lit*  notwithilandiog  it  for  high  trcafon,  and  were  hanged  till  they 

had  been  prad?fcd  otherwife  in  fomc  in-  were  dead,  without  any  quartering  or  bo» 

fiaaceiy  at  in  the  cafe  of  queen  jinn  Bileyn^  ^headin^,  altho  thit  was  not  onl/  different 

and  queen  Kaihertnt  Howard^  in  the  time  from,  out  contrary  to  the  fentence  in  high 

of  litnn  VilX.  the  duke  of  Somerfet  in  the  treafon,  which  ordcis^  that  they  (hall  b^ 

time  of  Edivmrd  VI.  and  the  lord  AitJlef  hanged,  but  not  till  they  are  dead  :  but  ^ 

in  the  time  of  Charles  I.  upon  the  authority  loraCoh  fays  in  the  place  abovc-mentloaed, 

of  which  cgfca  the  lady  Alice  Li/e  waa  be*  JudUmndtm  eft  Ugilfut  M  estemfRs ;  and  in*, 

headed  for  trcafon  i  y^e*  !!•     See  State  deed,  fmce  the  judgment  is  the  warrant  for 

9/.  y«l,  IV.  ^.  129.  the  execution,  11  mould  fecm  that  every 

So  in  the  calles  of  Jj/bton^  to  Jan,  1690.  execution,  which  is  not  purfuant  to  the 

Ik  the  Old  Baifyj  {State  Tn  vj,  IV.  f,  4S3 .  |  j^gmcnt,  is  imwarnntaMe. 
Awl  MaUbtWi  ihc  priatcri  OQok*  30,  17 19* 


Ff«  ^ 
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if  he  be  remitted  to  the  marfhal,  (as  regularly  he  ought  to  be»)  tfaetl 
the  marfhal  is  die  proper  ofScer  of  the  court  to  do  execution,  and  he 
may  execute  the  offender  in  MlddUfex^  where-ever  the  offenfe  wax 
committed  (t)^  and  the  court  may  ore  ttnm^  or  by  their  order,  coin- 
mand  the  ^mS  oi  M'lddUfex  to  be  afliAing,  but  the  entry  upon  the 
roll  ought  to  be>  Et  pntccptum  eft  mare/calh^.  He.  quod  facial  execu^ 
tlonem  perlculo  tncumbente  \  and  thus  it  was  done  i/.  24  Car,  2*  upon 
a  convi£tion  of  murder  committed  in  Kent  upon  a  trial  at  the  king's 
bench  bar,  upon  fearch  and  producing  of  many  antient  and  late  pre- 
cedents, for  regularly,  he  that  is  the  immediate  minifter  of  the  court, 
ought  to  make  execution,  and  fuch  is  the  mar(hal  to  the  court  of 
king's  bench,  efpecially  where  the  perfons  are  committed  to  his 
cuftody,  and  this  is  done  without  any  writ,  but  only  by  the  command 
of  the  court  ore  tenus. 

And  thus  far  concerning  the  death  or  killing  of  a  man,  where  it  Is 
not,  and  where  it  is  punifliable,  and  the  feveral  degrees  thereof. 

{e}  Set  yJltboa  ca{efuf>ra  sa  notU  p*  464*  ted  in  MlddUJtx  for  a  h€L  in  IVHtSAr^t  and 

wli«  were  executed  in  Swrey  for  a  fatl  thecafc  of  Ltfjrrr,  ^^i/^Tr.  K«/.  Vl.^.  3jl* 

conunittcd  in  Pembroktjbire  in  WaUs  :  fee  who  was  executed  in  Middlejof  for  •  faik  ta 

lift)  the  cafe  of  FitX'Patrick  and  BrcJwjyt  Kffiex, 
Suu  Tr,  FaU  I .  ^.  3  74,  who  were  exccu- 

Foflcr,  267* 


{503]  CHAP.     XLIII. 

Of  larciny,    and  its  kinds. 

ALTIIO  the  offenfes  of  burglary  and  arfon  arc  of  all  higher 
nature  than  larciny,  yet  becaufc  there  be  fome  things  that  fell 
under  the  confxdei  atlon  of  larciny,  that  are  neceflary.  to  be  known 
previoufly  to  the  confideration  of  burglary,  i^c.  I  (hall  begin  with  this, 
Larciny  or  theft,  under  tlie  various  laws  of  feveral  countries,  hath 
been  under  various  degrees  of  punifliment:  in  fome  countries  the 
puni(hment  was  trifile  or  fourfold  reftitution,  as  among  the  Jews  (a)^ 
m  others  deportation  or  baiiifliment,  or  condemning  to  fevexal  em- 
ployments, as  among  the  Romans^  (bj 

And 
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V 

And  in  England^  in  antlent  time,  the  punifliment  of  dieft  was  not 
fixed  or  fettled,  and  altho  Hoveden  and  S'mion  Dunelmenfis  tells  ua» 
i\\2Lt  fimiijjima  UgeJiatuU  Hcnricus  primus^  quod  fures  latroclnio  depre^ 
henji  fujpendantwr  \  yet  in  the  time  of  Henry  II.  they  were  ocherwife 
punilhed ;  quod  vide  apud  Selden.  Jur,  j/ng.  p.  83.  But  the  fame 
law,  touching  the  piuiiftiment  of  grand  larciny  with  death,  feems  to 
have  been  fixed  and  fettled  ever  llnce  the  time  of  Henry  II.  and 
Bra^oHt  that  wrote  in  the  time  of  Henry  III.  takes  it  as  a  thing  fettled 
and  commonly  praAifed  in  his  time :  vide  ipfum.  Lib,  III.  cap,  32* 
/^.  151.*.  (*) 

Now  touching  the  kinds  of  larcinies  they  are  two,  v}%.  either  ilm* 
pie  larciny,  or  larciny  accompanied  with  violence  or  putting  in  fear^ 
which  is  called  robbery. 

Simple  larciny  or  theft  is  of  two  kinds,  viz. 

Grand  larciny,  when  it  is  above  the  value  of  twelve-^pence. 

Petit  lai'ciny,  when  only  of  the  value  of  twelve-pence,  or  under. 

The  nature  of  the  oiFenfe  is  the  fame  in  both,  but  the  degrees  of 
dieir  punifhment  difier,  as  (hall  be  faid. 

And  therefore  what  is  faid  concerning  grand  larciny  here  n  ^        - 
applicable  to  petit  larciny,  except  as  to  the  point  of  punifhment,  1- J  ^J 
for  the  punifhment  of  grand  larciny  is  death  andlofs  of  goods,  thepu-* 
nifhment  of  petit  larciny  is  Ic^s  of  goods  and  whipping,  but  not  death. 

Simple  larciny  is  defined  by  Bra^on  (c)  and  Britton  (d)  to  be 
fraudulenta  contra ffatio  ret  aliena  cum  anlmo  furandi  inviia  domino^ 
cujus  res  illafuerit :  by  my  lord  Coke  to  be  the  felonious  and  fraudulent 
taking  and  carrying  away  by  any  man  or  woman  of  thcroereperfonal 
goods  of  another,  neither  from  tlie  perfon,  nor  by  night,  in  the  houfo 
of  the  owner.  C^  P.  C,  p,  107. 

I  (hall  purfue  his  method  in  that  chapter  with  fuch  additions  as 
fliall  be  requifite. 

The  indiftment  runs  vl  iff  armh  f clonic^  furatus  fu'iU  cepii  Iff  of* 
portavit  in  cafe  of  dead  chatties,  eepit  Isf  abduxlt  in  cafe  of  a  horfe, 
ccpU  ii  effugavit  in  cafe  of  fheep,  cows,  Utc,  wherein  the  words 
felonlce  furatus  fuh,  cepitf  are  eflcntial  to  the  crime. 

This  defcription  gives  us  thefe  heads  of  inquiry. 

I .  What  a  taking.  2,  What  a  carrying  away.  3,  What  a  felo- 
nious takbg  and  carrying  away.  4.  What  the  perfonal  goods.  5. 
What  the  goods  of  another,     C,  What  or  who  may  be  faid  a  taker. 

(*)  yidefu^ap,  I).  ^  not0s  ihtdfrn^  {dj  cap.  15.^.  t%.  See  alfo  FUtat  Ltk.  1 1 

(f)  14^,  ill,  dc  (or$ntt  cap,  x%.fof,  1  co.  i,     eah,  31,  p,  «4. 

*^^       Ff3  Thefo 
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Thefe  regiilarly  are  the  ingredients  into  this  crime  of  felony^  ^nd 
xnuft  be  feverally  confidered. 
I.  What  ihall  be  faid  a  taking. 

If  A*  delivers  a  horfe  to  J?,  to  ride  to  Z).  and  return,  and  be  ridel 
away  animtt  furandi^  this  is  no  felony  ;  the  like  of  other  goods  (ej^ 
Cq.  p.  C.  p.  107.  28  Eliz.  Butler's  cafe. 

So  if  a  man  deliver  goods  to  a  carrier  to  carry  to  Dover^  he  car* 

lies  them  away,  it  is  no  felony ;    but  if  the  carrier  have  a  bale  or 

P        -  trunk  with  goods  deliverd  to  him»  and  he  break  the  bale  or 

Li   iJ  trunk,  and  take  and  carry  away  the  goods  animo  furandi^ 

er  if  he  carry  the  whole  pack  to  the  place  appointed}  and  then  carry 

\l  away  animo  furandly  this   is  a  felonious  taking  by  the  book  of 

13  £.  4  9.  Co.  P,C,p,  107. 

But  that  mud  be  intended,  when  he  carries  them  to  the  pUce,  and 
delivers  or  lays  them  down,  for  then  his  pofieffion  by  the  firft  deli* 
very  is  determined,  and  the  taking  afterwards  is  a  new  taking :  vide 
31  ii  7.  14. 

Before  the  ilatute  of  21  Jf.  8.  cap.  'H.  if  s^  man  h^d  4^iverd  goods 
t9  his  fervant  to  keep  or  cs^rry  for  him,  and  be  carrieth  them  away 
animo  fur andi^  this  had  not  been  felony  {f)^  but  by  thiit  ftatute  it  is 
made  felony,  if  of  the  value  of  forty  (billings  ;  but  the  offender  fh^U 
at  this  day  have  his  clergy  (g) ;  but  yet  if  an  apprentice  (h)  doth 
this,  or  if  a  man  deliver  n  bond  to  his  fervant  to  receive  money,  or 
deliver  him  goods  to  fell,  and  he  accordingly  fells  and  receives 
the  money,  and  carries  it  zwzj  animo Jiirandif  this  is  neither  felony 
at  comipon  law,  nor  by  this  ftatutCt  Co.  P.  C,p,  105.  26  If-  8. 
J)y.  5.  a,  b, 

A*  a  fervant  of  5.  receives  the  rents  of  B.  and  animo  furandi  car- 
ries it  away,  this  is  not  felony  at  common  law,  becaufe  A*  had  it  by 
delivery;  nor  .by  the  ftatute,  becaufe  he  had  it  not  by  the  delivery 
of  his  mafter  or  miftrefs.  Dalt.cap.  \02»(i) 

'  (4  upon  this  principle  it  wu  doubted,  roafter'a  pofleflion ;  but  if  he  be  intnifled 

whether  a  perfon  hiring  lodgings  was  guilty  to  carry  the  things  out  of  the  houfe,'  f^c, 

of  felony  in  flealing  the  goods  he  had  nired  elfewhere,  then  it  is  not  felony. 

\k'ith  his  lodgings.  StcKeL  24  &  Si>  but  (^)  By  27//.  8  cap.  ly.Clergy  wuukca 

this  doubt  is  renipved  by  3  ^  4  ^  ^  M,  away,  rcRored  again  by  i   £.  6-  (of,  lu 

€ef*  9.  whereby  it  is  declared  to  be  felony.  and  again  taken  away  b]jr  11  Jiwn*  cap,  7. 

If]  This  was  a  difputed  point  (fee  3  i/.  from  offenfes  committed  in  any  dwelling* 

7.  12.  b.J  for  whirh  rcaftm  the  ftatute  of  houfe  or  out-houfe,  excepting  in  the  cafe  of 

21  H,  S.  eaf.  7.  was  made  to  fettle  the  doubt  apprentices  under  the  age  otfifieen  yean« 

chat  was  at  common  law  ;  for  in  the  before*  t^}  '^^^  ftatute  alfo  excepts  all  fervanta 

mentioned  caf<,  11  /f,  7,  14.  it  is  faid  to  witbm  t^ic  age  of  eighteen  years,  thia  w/EL 

be  felony,  if  he  was  intrufted  with  the  keep*  which  was  repeal'd  by  the  general  words  ot 

ipg  only  within  the  houfe,  Oable,  fgfc.  be*  i  Mar,  cap,  1  •  if  revived  by  5  Elm^taf-  io« 

caufe  then  the  things  vc  adjudged  in  the  (ij  N$vfE4it^  tap,  iSS't'^9^* 

'  A*  diUven 
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A.  delivers  the  key  of  his  chamber  to  B,  iKrho  unlocks  die  cham- 
ber, and  takes  the  goods  of  A.  ammo  furand)^  this  is  felony,  becaule 
^the  goods  were  not  deUverM  to  him^  but  taken  by  him.  13  £.  4.  9.  b. 

He,  that  hath  the  care  of  another's  goods  hath  not  the  pof-  •-     ^-* 
feffion  of  them,  and  therefore  may,  by  his  felonious  em-  "-^      ^ 
bezzting  of  them,  be  guilty  of  felony ;    as  the  butl^  fhat  hath  the 
charge  of  the  mafter's  place  ;  tHe  (hepherd  that  hath  the  charge  of 
his  maftcr's  flieep.     »  /if.  7.  12.  *.  21  H.  7.  15.  a.  Co.  P.  C.  p.  10*. 

The  like  Jaw  for  hitn  that  takes  a  piece  of  plate  fct  before  him  to 
drink  in  a  tavern,  (sfc.  for  he  hath  only  a  liberty  to  ufe,  not  a  pof« 
fdSon  by  delivery,     13  £.  4.  9. 

And  fo  it  is  of  aa  apprentice,  that  felonlouily  embezzels  his 
mafter's  goods  or  money  out  of  his  (hop,  it  is  felony.  Dalt.  cap.  102* 

1(A^  comes  to  B.  and  by  a  falfe  meflage  or  token  receives  money 
of  him,  and  carries  it  away,  it  is  no  felony,  bfit  a  cheat  punishable 
by  indidment  at  common  law,  cfr  upon  the  flatute  of  33  i/.  8.  cap. 
1.  by  fetting  in  the  pillory. 

If  A.  finds  the  purfe  of  B.  iii  the  highway,  and  takes  it  and  carries 
3t  away,  and  liath  all  die  circumftances  that  may  prove  it  to  be  done 
saumofurandl^  as  denying  it  or  fecreting  it,  yet  it  is  not  felony  ;  the 
like,  in  cafie  of  taking  of  a  wreck  or  tnajute'^rave.  22.  AJfix.  99.  or 
a  waif  or  ftray. 

But  yet  this  taking  of  treafure-troviy  waif,  oi"  ftray  mn(E  be  where 
the  party  that  takes  them,  really  believes  them  to  be  fuch,  and  colours 
not  a  felonious  taking  under  fuch  a  pretenfe,  for  then  every  felon 
would  covfcr  his  felony  whh  that  pretenfe* 

Where  a  man's  goods  are  in  fuch  a  place,  where  ordinarily  they  ' 
are  or  may  be  lawfuUy  placed,  and  a  perfon  takes  them  animafu^ 
randif  it  is  felony,  and  the  pretenfe  of  finding  muft  not  excufe. 

If  a  man's  horfe  be  going  in  his  ground,  or  upon  his  common, 
and  he  takes  it  animo  furandij  it  is  no  finding,  but  a  felony. 

So  it  is  if  the  horfe  ftray  into  a  neighbour's  ground  or  common,  it 
is  felony  in  him  that  fo  takes  him  ;  but  if  the  owner  of  the  ground 
takes  it  damage  feajanu  or  the  lord  feifes  it  a«  a  ftray,  tbo  perchance 
he  hath  no  tide  fo  to  do,  this  is  not  fellio  ammo^  and  therefore 
cannot  be  felony. 

If  the  flieep  of  A.  ftray  from  the  flock  of  X  intd  the  flock  - 
^t&B.  and  JB.  drives  them  along  with  his  flock,  or  by  pure  '•^    '-' 
miftake  fliears  him,  this  is  not  a  felonv,  but  if  he  know  it  to  be 
another's,  and  mark  it  with  his  marks,  this  is  an  evidence  of  a  felony. 

Ff  4  Aman 
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A  man  bides  a  piirfe  of  money  in  his  corn«mow,  his  icrvant  find-r 
hng  it  took  part  of  it,  if  by  circumftances  it  can  appear  be  knew  his 
mailer  laid  i(  there,  it  is,  felony ;  but  then  the  circumftances  muft  be 
pregnant,  otherwife  it  may  be  rpafonably  intoi-preted  to  be  a  hare 
finding,  becaiife  an  unufual  place  for  fuch  a  depojitum. 

ji,  hath  a  defign  tp  Acal  the  horfe  of  B.  enters  a  plaint  of  replevin 
in  the  (heriii's  court  for  the  horfe,  and  gets  him  deliver'd  to  him,  atid 
then  rides  himav^ay;  this  is  taking  and  ftealing,  becaufe  done  in 
fraudem  Icgis  (k)  P.  1 5  Eliz.  B.  R,  Co.  P.  C.p.  108. 

J,  hath  a  tpind  tp  get  thp  goods  of  B.  into  his  pctOfefiion,  privately 
delivers  an  ejeiflment,  and  obtains  judgment  agaiuft  a  cafual  ejeftoc, 
and  thereby  gets  poiTeffion,  and  takes  the  goods,  if  it  were  anima 
furandU  it  is  larciny.  .  . 

If  A.  fieals  the  horfe  of  B^  and  afterwards  delivers  it  to  E.  who 
was  no  party  to  the  firft  flealing,  and  C,  rides  away  with  it  amm» 
furandi^  yet  C.  is  no  felon  to  B.  becaufe  tho  the  horfe  was  ftolea 
from  B.  yet  it  was  ftole  by  J.  and  not  by  C.  for  C.  mn  cepit^  neither 
is  he  a  felon  to  J.  for  he  had  it  by  his  delivery. 

But  if  J.  flcals  the  horfe  of  B.  and  after  C*  fleals  the  fame  horie 
from  A.  in  this  cafe  C.  is  a  felon  bodi  as  to  A^  and  as  to  B>  for  by  the 
theft  by  A,  B,  loft  not  the  property,  nor,  in  law,  the^fleffion  of 
Iiis  horfe  or  other  goods,  and  therefore  in  that  cafe  C.  may  be  appeal'il 
of  felony  by  B.  or  indidled  of  felony,  quod  cepit  i^  a/portavit  the 
hprfc  of  B.  4  H.  7.  6.  ^.  13  Ea.  3.  A. 

And  that  is  the  reafon»  that  if  A»  fteals  the  goods  of  B*  in  the 

county  of  C,  and  carries  them  into  the  county  of  D.  A.  may  be  ivk^ 

(lidlcd  for  larciny  in  the  county  of  jD.  for  the  continuance  of  the  af- 

r      q  I  portation  is  a  Dew  caption  ;  but  if  he  be  indided  of  robbery^ 

"-^      Mt  mull  he  in  the  county  of  C.  where  the  force  and  putting  in 

ftar  was,  da  quo  poftca.     4  i/.  T.  5.  ^, 

I  f .  The  words  of  the  indi^^meut  are  not  only  eepity  but  cepit  i^  qf? 
portavity  or  abduxil  or  effugavit. 

If  A.  comes  into  die  clofe  of  i?.  and  takes  his  horfe  with  an  intent 
to  fteal  him,  and  before  he  gets  out  of  the  clofe  is  apprehended^ 
tills  i§  a  felonious  taking  and  carrying  away,  and  is  larceay.  O.  P% 
C\p»  108,  109.     ]\j(i\ce  Daiifcn's  reports. 

iSo  if  a  gueft  lodges  to  an  inn»  aiyl  tak^s  the  flieets  of  the  bed  with 
an  intent  to  fteal  them»  and  carries  them  out  of  his  chamber  into  tha 

(k\  Sec  alfo  JtTfZ.  42. 
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iiall,  and  going  Into  the  ftable  to  fetch  his  horfe  is  apprehended,  this 
is  felony,  and  a  felonious  taking  and  carrying  away,  21  JJpz,39* 
Co,  P.  C.  p.  108.  4nd  accordingly  it  was  ruled  16  Car,  2.  B.  R,  upon    y 
a  fpecial  verdift  found  in  Cambridge/hire  (l)^  A,  comes  into  the  dwel-  '^ 
ling-houfe  of  B,  nobody  being  there,  and  breaks  open  a  cheft  and    / 
takes  out  goods  to  the  value  of  five  fliilHngs,  and  lays  them  on  the    \ 
floor  of  fhe  fame  room,  and  is  apprehended  before  he  can  remove  theni   / 
he  wa$  indited  a()on  the  ftatute,  and  oufted  of  his  clergy  by  the  ad- 
vice of  all  the  judges,  except  one  ;  ifor  the  taking  out  of  the  cheft  was  ^. 
felony  by  the  common  law,  and  the  ftatute  of  :^9  Eli%,  cap,  15.  al-  I 
tersnot  the  felony,  but  oufts  only  the  clergy.  Ex  llbro  Bridgeman.       ^ 
•    A,  hath  his  keys  tied  to  the  firings  of  his  purfe,  B,  a  cut-purfe 
cakes  his  purfe  with  money  in  it  out  of  his  pocket,  but  the  keys,  which . 
were  hanged  to  his  purfe  firings,  hanged  in  his  pocket,  A,  takes  B. 
with  his  purfe  in  bis  hand,  but  the  ftring  hanged  to  his  pocket  by 
the  keys,  it  was  ruled  this  was  no  felony,  for  the  keys  and  purfe 
ftrings  hanged  in  the  pocket  of  A.  whereby  A,  had  ftill  in  law  the 
poflfeffion  of  his  purfe,  fo  that  licet  cepit  non  afportavtu  40  Eliz,  fFiI^ 
iin/on's  cafe  ci^cd  M.  8.  Jac,  C.  B,  (m) 

IK.  As  it  is  t^it  and  ajpartavit^  fo  it  mud  be  felonici  or  anmo  fu-^ 
randU  otherwife  it  is  not  felony^  for  it  is  the  mind  that  makes  the 
taking  of  another's  goods  to  be  a  felony ,  or  a  bare  trefpafs  only 
but  becaufe  the  intention  and  mind  are  fecret,  the  intention  mud  be 
judged  by  the  circumftances  of  the  fe£l,  and  tho  thefe  cir-  .        ^ 
cumdances  are  various,  and  may  fometimes  deceive,  yet  L^    "J 
regularly  and  ordinarily  thefe  circumftances  following  dired  in  this 
cafe. 

If  A,  thinking  he  hath  a  title  to  the  horfe  of  B,  feifeth  it  as  his 
own,  or  fuppoiing  that  B,  holds  of  him  dillrains  the  horfe  of  £.  with* 
out  caufe,  this  regularly  makes  it  no  felony,  but  a  tiefpafs,  becaufe 
there  is  a  pretenfe  of  title  ;  but  yet  this  may  be  but  a  trick  to  colour 
a  felony,  and  the  ordinary  difcovery  of  a  felonious  intent  is,  if  the 
party  doth  it  fcqretly,  or  being  charged  with  the  goods  denies  iu 

If  A,  takes  away  the  goods  of  B.  openly  before  him  or  other  per* 
(on?,  (p^herwife  than  by  apparent  robbery)  this  carries  with  it  an 
evidence  only  of  a  trefpafs,  becaufe  done  openly  in  the  prefence  of 
fhc  owner,  or  of  other  perfons  that  are  known  to  the  owner. 

.(t\ Simfin't  cafe,  KtL  3X«  [m]  See  CrMR^r..  Juftice  35. «. 

If 
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2f  A*  leaves  his  harrow  or  his  pk>w-ftring$  ia  the  6eU,  and  B^ 
having  hnd  in  the  fame  field  ufeth  it,  and  having  dotte,  eicher  re- 
lumcth  them  to  the  place  where  they  were,  or  acquaints  B*  widi  it» 
this  is  no  felony,  but  at  moft  a  trefpafii* 

If  A.  and  B.  being  i^ighbours,  and  A.  having  as  horfe  on  die 
commoi^  and  B*  having  cattle  there,  diat  he  cannot  reaiUly  fiml^ 
$akes  up  the  horfe  of  A*  and  rides  about  to  find  bis  eatlle,  and  having 
done,  turns  off  the  horfe  again  in  the  cornmon,  this  is  no  felony^ 
Iwt  at  moft  a  trefpafs. 

So  if  my  fervant,  without  my  privity,  takes  my  horfe,  and  ridea 
-abroad  ten  or  twelve  miles  about  his  own  occafions,  and  returns  again, 
it  is  no  felony,  but  if  in  his  journey  he  fells  my  horfe,  as  his  own, 
this  is  declarative  of  his  firft  taking  to  be  felonious,  vsA-atfrno  fwrandi* 

But  in  cafes  of  larciny  the  variety  of  circumftanccs  is  (b  great,  and 
die  complications  thereof  fo  mingled*  (hat  it  is  impoflible  to  prefcribe 
sU  the  pircumftances  evidencing  a  felonious  intent,  or  the  contrary, 
but  the  fame  muft  be  left  to  the  due  and  attentive  confideiatioa  of 
the  judge  and  jury,  wherein  the  bed  rule  is»»  in  du^ik,  ra&er  to 
incline  to  acquittal  than  convidlion, 

IV.  It  muft  be  of  goods  perfoqal,  for  otherwife  no  felooy  can  be 
committed  by  taking  them. 

1.  Therefore  of  chatties  real  no  felony  can  be  committed, 
and  therefore  the  taking  away  of  a  ward  canttot  be  fek>ny> 
nor  of  a ,  box  or  cheft  of  charters,    that  concern  land.  10  £-  4. 

2.  Neither  can  larciny  be  commixed  of  things,  that  adhere  to  the 
freehold,  as  trees,  grafs,  buflics,  hedges,  ftones  or  lead  of  a  boufet 
or  the  like,  foj 
.  But  if'  they  are  fevered  from  the  freehold,  as  wood  cu^  graft 
in  cocks,  ftones  digged  out  of  a  quarry,  then  felony  may  be  corn* 
mitted  by  ftealing  of  them,  for  they  are  perfonal  goods.  18  i/.  8«  2*  i* 
)2  K  3.  Coron.  119. 


Cs^o] 


(ff)  Nor  can  felony  be  com m iked  of 
bosdt,  notes,  or  other  writiogs,  that  are 
fecuritics  for  a  debt,  becaufe  they  derive 
|2ieir  value  from  ch'ifes  tn  s^foH,  which 
cannot  be  flolen.  Valt,  New  Edit,  p,  501. 
8  Cfl,  Ref,  33.  but  by  a  Ia(c  ftatuic  a  Geo, 
II.  cap.  25.  the  fteaiing  of  bonds,  bills, 
ootcf,  ^c,  IS  made  felooy  with  or  without 
the  benefit  of  the  clergy,  in  the  fame  man- 
per,  as  if  the  oficoder  had  ftolcn  gooda  of 
(He  iUbe  value,  with  the  moocy  lecurcd  by 


fuch  bonds,  &r* 
(o)  But  now  by  4  Gtt.  IL  ttf*  3s.  it  ii 

felony  to  (leal,  rip,  cut,  or  break  with 
intent  to  Ileal  any  lead,  iron  bar,  iron  gair^ 
iron  rail  or  palifacio  fixed  to  any  boiifct  or 
out-houfc,  or  fences  thereunto  belonging, 
and  every  perfon,  who  Ihall  be  aiding  ot 
abetting,  or  (hall  buy  or  receive  any  tuch 
lead,  &c.  knowing  the  lame  to  be  &olcSy 
it  fuhjeded  iQ  the  Sum  pmuOusent. 

'   But 
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3ut  if  a  man  come  to  fteal  trees,  or  tbe  lead  of  a  church  or  houfe, 
and  fever  it,  and  after  about  an  hour's  timey  or  fo,  come  and  fetch  k 
away,  this  hath  been  held  felony,  becaufe  the  a£l  is  not  condnuated 
but  interpolated,  and  in  that  interval  the  property  lodgeth  in  the  right 
owner  as  a  chattel,  and  fo  it  was  agreed  by  the  court  of  king's  bench 
9  Car,  ] .  upon  an  indi^ment  for  ftealin|;  the  lead  of  JVeJlmnfter^ 
^bbey.   Dah\  pap.  ^03.  /.  166,  (p) 

3.  Neither  of  corn  (landing  upon  the  ground,  for  tho  it  be  a  chat- 
tel perfona],  and  goes  to  the  executor,  yet  it  favours  of  the  realty^ 
■while  it  (lands  fo.    C9.  P.  C  p.  109. 

4.  }^rciny  cannot  be  committed  of  fuch  things»  whereof  no  man 
hath  any  determinate  property,  tho  the  things  themfelves  are  capable 
of  property,  as  of  treafur^  trovcy  or  wreck  till  fei2xd,  tho  he,  that 
hath  them  in  point  of  franchife,  may  have  a  fpecial  aAion  againft 
him,  that  takes  them. 

5.  Larciny  cannot  be  committed  of  things,  th^it  arc /cr^  naturap 
tinreclatmed,  and  nu/iius  in  bonis^  as  of  deer  or  conies,  tho  in  ^        . 
^^  park  or  warren,  fiQi  in  a  river  or  pond,  wild*-fowI»  wild  ^^     -■ 
fwaos,  pheaf^nts. 

But  if  any  of  thefe  are  kild,  larciny  may  be  committed  of  their  fle(h 
^  ikins,  becaufe  now  they  are  under  propriety. 

Of  domeftic  cattle,  as  (heep,  oxen,  horfes,  (ffr.  or  of  domedic  fowIs« 
%%  heqs,  ducks,  gee(e,  t^c.  and  of  their  eggs,  larciny  may  be  com- 
mitted, for  they  are  under  propriety^  and  ferve  for  food. 

Of  thofe  beafts  or  birds,  that  are  fen^  naiura^  but  reclaimed  and 
made  tame  or  domeftic,  or  ferve  for  food,  larciny  may  be  committed, 
as  deer,  conies,  phea(ants,  partridges,  but  then  it  mull  be,  when  he, 
that  deals  them,  knows  them  to  be  tame,  and  fo  of  reclaimed  hawks, 
and  likewife  of  the  young  of  fuch  larciny  may  be  committed,  but  of  tho 
young  of  thofe  beafts  or  birds,  diat  zxt  /era  natura^  tho  in  a  park, 
and  tho  the  owner  hath  a  kind  of  property  ratiane  lociy  privilegii  Id 
impotentia^  yet  larciny  cannot  be  committed  Qf  them,  as  of  young 
fawns  in  a  park,  young  conies  in  a  warren :  of  young  pigeons  in  a 
dove-co^t,  fifh  in  a  trunk  or  net,  lardny  may  be  committed. 

Of  young  hawks  in  the  neft  larciny  may  be  committed,  but  not  of 
hawks  eggs,  but  the  takers  are  punilhable  by  fine  and  imprifonment 
uppn  the  ftatute  of  11  i/*  7.  cap*  H.  qind  31  if.  8.  cap.  12.  (rj 

(* )  New  Edii.  ea^.  x^^.  ^  501*  the  king's  lands,  but  this  is  rq>ea!ed  by 

(rJ  By  this  ftatut^  it  is  made  felony  to      tlie  general  words  of  1  AUr*  caf»  u 
%^ic  hawks  eggs  out  ot  any  oefta  withia  ^r 
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Of  wild  fwans,  nor  of  their  young,  larciny  cannot  be  committeti, 
but  if  they  be  made  tame  and  domeftic,  or  if  they  be  marked  azid 
pinioned)  it  is  felony  to  take  them  or  their  young. 

But  it  feems,  that  if  they  be  marked,  and  yet  flying  fwans,  that  range 
abroad  out  of  the  precin£ls  or  royalty  of  the  owner,  it  is  not  felony 
to  kill  and  take  them,  becaufe  they  cannot  be  known  to  belong  to 
any:  thcfe  feveral  inftances  and  diffidences  may  be  coUe6led  from 
Co.  P.  C.  p.  1011,  no.  Dalt.  cap.  103.  (J)y  and  7  Co.  Rep.  15.  ^. 
Cafe  de  Swans  fsf  Hbros  ibi. 

|.  -  6.  Larciny  cannot  be  committed  in  foroe  things,  whereof 
'^^  ^  the  owner  may  have  a  lawful  property,  and  fuch  whereupon 
he  may  maintain  an  aftion  of  trefpafs,  in  rcfpeft  of  the  bafencfs  of 
their  nature,  as  maftiffs,  fpaniels,  gray-hounds,  blood-hounds,  or  of 
fome  things  wild  by  nature,  yet  reclaimed  by  art  or  induftry,  as  bears, 
foxes,  ferrets,  l^c.  or  their  whelps,  or  calves,  becaufe,  tho  redaimed» 
they  (erve  not  for  food,  but  pleafure,  and  fo  differ  from  pheafants, 
fwans,  t^c^  made  tame,  which,  tho  wild  by  nature,  fcrve  for  food. 

Only  of  the  reclaimed  hawki  in  refped  of  the  noblenefs  of  its 
nature  and  ufe  for  princes  and  great  men,  larciny  may  t^  conunitted^ 
if  the  party  know  it  be  reclaimed. 

V.  Wha(  /hall  be  faid  the  perfpnal  goods  of  any  perfon,  or  of  an- 
other  perfon. 

Every  indi£hnent  of  larciny  ought  to  fuppofe  the  goods  ftolen  to 
be  the  goods  of  fomebody. 

An  indi^ment  of  larciny  of  the  goods  cujufJam  tgnoti  is  good,  for 
it  Js  at  the  king's  fuit,  and  tho  the  owner  be  not  known,  the  felony 
muft  be  punifhed.    2\  H.  6.  Endhement  12. 

And  yet  }Q  JT.  6.  EndUement  9.  an  indiftmcnr,  quod  A.  verhcraz'it 
B.  and  20  jacks  pretii  20  s.  feUnicc  ccpit^  held  good  without  {hewing 
whofe  they  were. 

But  an  indiflment  of  A.  that  he  is  communis  latro  without  Ihcwing  . 
in  particular  what  heftolc,  is  not  good.    ^2  AJiz.  73. 

An  indictment,  that  hona  domtis  ^  ecclejict  tempore  vacaiUnh^  fyt 
bona  capella  in  cujiodia  J.  S.  felonice  ccpit,  is  good,  7  £.  4.  1 4.  ^ 
Co.  P.  C.  p.  1 10.  Siamf.  P.  C.  p.  2ii.  b.  tf  95.  b. 

If  a  man  fteal  bells,  or  other  goods  belonging  to  a  church,  he  may 
be  iudifted,  quod  f clonic^ ^  ^c.  cepit  bona  parochianorum  de  B.  Af.  31 
W  32  Eliz.  B.  R.  Hadman  and  Green  verfus  Ringwood  (t)^  and  y^ 

(j)  NtwjLdiU  ftf/,  156.  /r499«  (0  ^ro*  Eiigf.  145,  179. 

11^ 


i 
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mn  aftion  of  trefpafs  lies  for  the  churchwardens  in  fuch  cafe,  quart 
bona  l^  catalla  parocAianarum  in  cuftodiafmy  or  in  cuftodia  A.  B.  pra* 
decefforum  fuorumgardianorum  ecclefia  cepit  If  afportavH  ad  dammim 
parochlanorum. .  T.  36  Eiiz.  B.  R,  Method  and  BarfooU   Dyer  99. 

\{  A.  have  a  fpectal  property  in  goods,  as  by  pledge,  or  a  leafe^foc 
years,  and  the  goods  be  ftokn,  they  muft  be  fuppofed  in  the  inditfl- 
ment  the  goods  of  ^. 

If  A.  bail  goods  to  B.  to  keep  for  htm,  or  to  carry  for  p       - 
him,  and  B,  be  robbed  of  them,  the  felon  may  be  indided  ^^  ^-^ 
for  larciny  of  the  goods  of  A.  or  B.  and  it  is  good  either  way,  for 
the  property  is  ftill  in  A.  yet  B.  hath  the  pofleffion,  and  is  chatge^ 
able  to  A.  if  the  goods  be  ftolen,  and  hath  the  property  againft  all  the 
world  but  A* 

A,  is  indifled,  that  he  ftole  the  goods  of  B.  and  it  appears  m  the 
indidtment,  that  B.  was  a  feme  covert  at  the  time,  the  indi£lment  is 
naught,  for  they  are  the  goods  of  her  huiband,  and  fo  if  A.  be  in-* 
didied  for  ftealing  the  goods  of  B.  and  upon  the  evidence  it  appears, 
that  j8.  had  neither  intereft  nor  poiTeilion  in  the  goods,  or  was  2^  feme 
covert^  the  party  ought  to  be  acquitted,  but  then  he  may  be  prefently 
indited  de  novo  for  ftealing  the  goods  of  the  hufband  or  true  pra> 
prietor ;  and  fo  it  once  happened  before  me  at  Aykjbury  1667.  in  the 
<:afe  oi  Ernes ^  who  was  convi£ted  and  executed  upon  a  fecond  in* 
diiflmcnt. 

Regularly  a  man  cannot  commit  felony  of  the  goods,  wherein  be 
hath  a  property. 

If  A.  and  B.  be  joint-tenants  or  tenants  in  commoa  of  an  horfe, 
and  A.  takes  the  horfe,  poilibly  animo  furandh  yet'this  is  not  felony, 
becaufe  one  tenant  in  common  taking  the  whole  doth  but  what  by 
law  he  may  do. 

Yet  if  A.  take  away  the  trees  of  B.  and  cut  tliem  into  boards,  J?. 
may  take  them  away,  and  it  cannot  be  felony  ;  fo  if  A.  take  the  cloth 
of  j3.  and  make  it  into  a  doublet,  B,  may  take  it^  and  it  cannot  be 
felony.    M,  2  Eliz.  More  n,  67.  ^.19. 

If  A.  take  the  hay  or  corn  of  B.  and  mingles  it  with  his  own  heap 
or  cock,  or  if  A*  take  the  cloth  of  B.  and  embroider  it  with  filk  oc 
gold,  B.  may  retake  the  whole  heap  of  com,  or  cock  of  liay,  or  gar- 
ment and  embroidery  alfo,  and  it  is  no  felony,  nor  fo  much  as  a 
Crcfpais,    H.  36  £//«.  B.  R.  Popham  ».  2.  ^.  38. 

Yet 
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Yet  if  J.  bail  goods  to  B,  and  afterwards  animo/urdnJi  fteab  the 
goods  from  B,  with  defign  probably  to  charge  httn  for  diem  in  9A 
a£lion  of  detinue,  this  is  felony  -,  quod  vide  7  H.  6.  43.  a.  Co.  P.  C 
^.110.  Stamf.  P.  C.  p.  26.  d. 

The  wife  cannot  commit  felony  of  the  goods  of  her  hnlband,  for 
J.  -  they  arc  one  perfon  in  law,  21  if.  6.  Corone  455.  Co.  J*.  C 
t5  ^J  ^.  110.  and  therefore,  if  (he  take  or  ftcal  the  goods  of  ber 
hufband,  and  deliver  them  to  B,  who  knowing  it,  tarries  them 
away,  this  feems  no  felony  in  B.  for  it  is  taken,  ^(tfi  by  the  coofent 
of  her  hofbknd  (u)^  yet  trefpafs  lies  againft  B.  for  foch  taking,  fat 
it  is  a  trefpafs,  but  in  favorem  vita  it  fliall  not  be  adjud^  a  felony* 
and  fo  I  take  the  law  to  be,  notwithftandmg  the  yarious  opinions. 
Dalt,  cap.  104.  p.  268,  269.  ex  le^ura  Cooke,  (x) 

But  if  the  hu(band  deKver  goods  to  B.  and  thtf  wife  had  taken  them 
felonioufly  from  B.  this  had  been  felony  in  the  wife,  Dalt.  cap.  104^ 
f,  26S.  for  if  the  hufband  himfelf  had  taken  them  felonioufly  from  £• 
it  had  been  felony,  as  hath  been  faid ;  but  then  it  mufl  in  bofli  cafe^ 
be  a  taking  animofurandi. 

But  if  a  man  take  away  anoditer  ftianV  wife  agaioft  her  wiil  toeff^ 
bonis  viri^  that  is  lelony  by  the  flatut«  of  IVeftm.  2.  tap.  34.  which 
feith,  Habeat  rex  feSiam  de  6$nis  fie  afportatis  (y)^  t^  Affi%.  6..  Bijf 
if  it  be  by  the  confent  of  the  wife,  tho  agaitift  the  codfent  of  the  huf«» 
band,  it  feems  to  be  no  felony,  but  a  trefpafs,  for  it  cannot  be  ^  felony 
in  the  tdany  unlefs  it  be  a  felony  ifi  the  wdimn,  \^hd  con^nted  to  it, 
13  Affix.  6.  but  Dalton  thinks  it  felony,  uhi  fupra. 

Yet  in  fome  cafes  the  principal  agent  may  be  excofett  fi^6ri^  felony, 
and  yet  he,  that  is  princi{«al  in  the  fetond  degree,  tnay  be  guilty,'  as 
if  a  man  put  a  child  of  feven  years^  to  take  goo&,  and  bring  flheni  to 
him,  and  he  carry  tliem  away,  the  child  is  not  guilty  by  reafon  of 
Ims  infancy,  yet  it  is  felony  in  the  other. 

If  A.  die  inteflate,  and  die  goods  of  die  deceaied  afrci  fifolefl  before 
adminiftration  comnritled^  it  i^  felony,  and  the  good^  fhall  be  ftxppofed 
to  be  bona  epifcopi  de  D.  ordinary  of  the  diocefe,  and  if  he  made  B. 
his  executor,  the  goods  fhaH  be  fuppofed  bona  B.  th<)  he  hadi  not 
proved  the  will,  a6d  they  need  not  Aew  fpecially  theif  dde  as  Ofd« 
nary  or  executor^  becatife  it  is  of  dieif  cNrtt  poflfeffion,  in  whidi 

./•i  ?*'  *?  5'^*  ^-  ^^"^  •*'  adulterer,      cae  be  ptefamed.    t)Mm  ^  mffSd 
Mr.  Ddtm  thuUu  it  would  be  felony,  for  (  *  )  New  Eitit.  tap.  I  <7.  *.  cod- 

te  fuck  «  cafe  ao  coofcut  of  the  faulUnd         (y)  s  C#. /ajKr,  434,  *    *^  -^  ^ 

caii: 
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cafe  a  general  indi£hnent  as  well  as  a  geaeral  a£tion  of  trefpafe  lies 
without  naming  themfeli^es  executor  or  ordinary,  and  fo  for  an  ad« 
miniftnitor. 

But  if  fervants  in  the  houfe  imbezzle  their  mafter^s  goods  after  bit^ 
<leceafe,  this  feems  not  to  be  felony  at  common  law,  but  only  trefpftfst 
becaufe  the  goods  were  qu^dammodo  in  their  cuftody ;  and  therefore 
remedy  is  provided  by  the  ftatute  of  33  H,  6.  cap.  1.  that  if  they  ap« 
pear  not  upon  proclamation,  they  fball  be  attaint  of  felony,  but  if  tbey 
ajppear,  they  fhall  anfwer  for  it  as  a  trefpafs. 

But  an  indi£bttenr,  quod  invenit  homiuem  mortuumt  li  ftlwuci  Jum 
raiusfmt  duas  tunicas  without  faying  de  bonis  i^  catailis  of  the  exa-» 
cutor  or  ordinary,  is  not  good,  and  therefore  the  party  was  diichargol. 
II  R.  2.  Enditenunt  21. 

jf.  digged  up  a  dead  body  out  of  the  grave,  and  {lole  his  fbrqud, 
and  buried  him  again,  this  is  reported  by  Mr.  Dalton,  cap,  103.  p*  266. 
to  be  no  felony,  but  a  mifdemeanor,  for  which  the  party  was  whipt. 
And  accordingly  I  have  feen  it  reported  to  be  held  16  yac.  in  iVo/- 
tingham^s  cafe  fzj,  quia  nullius  in  bonis^  but  fee  Co.  P.  C.  p.  1 10.  in 
Hain/s  cafe  faj  luled  by  the  advice  of  all  the  judges  to  be  felony, 
and  in  the  indiSment  the  goods  (hall  be  fuppofed  the  goods  of  the 
executor,  adminiftrator,  or  ordinary. 

But  it  iB  held,  that  if  jt,  put  a  windiog-iheet  upon  the  dead  body 
o£  3.  and  afier  his  burial  a  thief  £gs  up  the  carcafe  and  deals  the 
iheet,  he  may  be  indi&edfor  felony  di  bonis  &  catailis  A.  becaule  it 
tninsferd  no  property  to  a  dead  man.    12  Co,  Rep.  112. 

VI.  I  come  to  the  fixth  confideration,  who  may  be  faid  a  perfoa 
committing  larciny,  but  pf  thi»  I  have  at  large  treated  before  cap.  3, 
yc.  and  theidbre  (hall  iay  but  little  here. 

An  infant  under  the  age  of  difcretion  regularly  cannot  be  guilty  of 
larciny,  vi%.  under  fourteen  years,  unlefis  it  appears  by  circumftances, 
that  he  hath  a  difcretion  more  thap  the  law  prefumes. 

A  madman,  non  compos^  or  lunatic  in  the  times  of  his  lu--  p  /.-■ 
nacy  cannot  commit  larciny,  but  ought  to  be  found  not  guilty  ^^  ^ 
upon  due  evidence  thereof. 

Kfcme  covert  alone  may  be  guilty  of  larciny,  if  done  without  co- 
ercion of  her  hufband.    27  JJJiz.  40. 


(s)  This  ctfe  it  raenttoned  by  Ddhn      in  New  S(St.  it  cap*  156.  /.  50a* 
I  th^j>lace  cited  by  our  author,  which         (a)  la  Co.  iis« 


But 
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But  it  hath  generally  now  obtaind^  that  (he  cannot  be  guilty  of 
larciny  jointly  with  her  hufband,  becaufe  prefumed  to  be  done  by 
coercion  of  her  hufband*  Vide  Dalu  cap.  104.  (b)  Stamf.  P.  C.  fcL 
26.  a^  H  ribros  ibL 

But  this  I  take  to  be  only  a  prefamption  till  the  contrary  appear^ 
for  I  have  always  thought,  that  if  upon  the  evidence  it  can  clearly 
appear,  thai  the  wife  was  not  drawn  to  it  by  her  hufband,  but  that  the 
was  the  principal  a6lor  and  inciter  of  it,  (he  is  guilty  as  well  as  the 
hufband,  hut  Jiabitur  prafitmptioy  donee  probetur  in  contrarium^  neither 
is  the  book  of  2£.  3.  Corone  160.  to  the  contrary,  but  in  the  book  of 
37  jfffiz.  40.  where  ibe  was  indi£ted  alone,  inquiry  was  made,  whe- 
ther  it  were  by  coercion  of  the  hufband. 

And  therefore,  if  jf.  and  B.  his  wife  be  indidied  by  thefe  names  of 
krciny,  the  indi£iment  is  not  void,  for  the  hufband  may  be  convii^ed, 
tho  the  wife  be  acquitted  upon  the  prefumption  of  her  hufband*s  co- 
ercion* 

Again,  the  hufband  may  be  acquitted,  and  the  wife  found  to  hare 

^  done  the  felony  alone,  for  every  indi£lment  is  feveral  in  law ;  or  again* 
iSioprim&fatie  the  wife  caunct  be  guilty  of  larciny,  no  nor  of  burg- 
Iary»  where  the  hufband  is  party  in  the  fad,  (tho  (he  may  be  guilty  . 
of  murder  or  manflaughter  jointly  with  her  hufband)  and  therefore 
primA  facie  the  wife  in  fuch  cafe  mull  be  acquitted,  yet  for  my  part  I 
think  the  circumflances  may  be  fuch,  that  the  wife  may  be  as  well 
guilty  in  larciny  or  burglary,  as  her  hufband. 

If  a  fervant  commit  felony  by  the  coercion  of  his  mafler,  yet  it 
do(h  not  excufe  the  fervant,  tho  it  excufe  the  wife,  as  is  before  {aid» 
for  the  wife  is  infeperably  fub  poteftate  viri^  but  it  is  not  fo  with  a 
fervant,  for  as  he  is  not  bound  to  obey  his  mafler^s  unlawful  commands^ 
fo  he  may  recover  damages  for  any  wrong  done  hin\  by  his  mailer* 
Dait.  cap.  104.^.  269.  (cj 

^c  Black.  Com.  Lib.  iv.  cap.  17.  p.  219  to  244.  asd  FoAer  731  fft3,  224,  36i.  aod 

I  Hawk.  r.  C.  Index  tit.  Larciny« 

(  h )  New  Edit,  e^,  159,  /.  503.  ( c  )  Airw  EdlU  p.  504. 


CHAP- 
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CHAP.    XLIV. 

jCoHcerning  the  diverflties  of  grand  larcinies  among  thmfelvn  m  rela^* 

tien  to  clergy, 

ALTHO  the  punifhment  of  all  grand  larciny  by  the  law  is  death 
(a)^  yci  in  relation  to  clergy,  which  is  a  kind  of  relaxation  of 
the  fevericy  of  the  judgment  of  the  law,  there  is  dlfierence  made  by 
adls  of  parliament  between  fome  larcinies  and  others. 

By  the  antient  privilege  of  the  clergy,  and  by  the  confirmation  and 
fpecial  conceffion  of  the  ftatute  of  25  E.  3.  cap.  4.  the  benefit  of 
clergy  was  to  be  allowd  in  all*  treafons  and  felonies  touching  other 
perfons  than  the  king  himfelf  and  his  royal  majefty. 

Therefore  as  well  in  grand  larciny^  as  in  other  felonies,  clergy  is 
to  be  allowd,  where  it  is  not  to  be  taken  away  by  fome  fubfequent 
a£t  of  parliament. 

And  in  all  thofe  cafes,  wherein  it  is  fo  taken  away,  the  indiftment 

of  fuch  larciny  or  other  felony  muft  bring  the  cafe  within  the  parti* 

ciilar  provifion  of  thofe  ftatutes,  which  in  fuch  cafes  takes  away  c1er-« 

gy,  otherwife  it  is  to  be  allowd,  tho  upon  the  evidence  it  may  fall  out, 

that  the  truth  of  the  fadl  appears  to  be  fuch,  as  is  within  the  ipecial 

provifion  of  thofe  ftatuies,  that  fo  take  away  clergy. 

The  ftatutes  therefore,  that  take  away  clergy  in  fome  particular 
larcbies,  are  thefe  that  follow : 

I.  By  the  ftatute  of  28  H.  8.  cap.  I.  "  All  perfons  found  guilty 
■<  of  robbing  any  church  or  chapel,  or  other  holy  places,  or  of  rob- 
••  bing  any  perfon  in  his  dwelling-houfe,  the  owner  or  dweller  of  the 
*'  fame  houfe,  his  wife,  children  or  fervants  then  being  within,  and 
*'  put  in  fear  and  dread  by  the  fame,  or  for  robbing  any  per-  ^  p. 
**  fon  In  or  near  the  high- way,  and  thofe,  that  are  found  ^^  -* 
*<  guilty  of  abetting,  procuring,  helping,  or  counfelling  thereof,  are 
^  exempt  from  the  benefit  of  clergy,  except  fuch  as  are  in  the  order 
«•  of  fub-dcacon.** 

But  upon  this  ftatute,  tho  there  muft  be  a  ftealing  of  goods,  there 

(m)  In  tntient  timei  it  wm  in  fottie      (n  othert  with  pillory,  and  the  lofi  of  aft 
calea  poniihed  with  the  loDi  of  t  thumb,     car.   Cor9H€  434*  Britt.  24.  ^, 

Vol.  I.  G%  need 
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need  not  be  an  adoal  breaking  (b)^  for  the  dealing  in  the  houfe,  and 
putting  the  dweUer,  his  wife  or  fervants  in  fear,  is  robbery. 

This  ftatute  extended  only  to  a  conviflion  by  verdiA  or  confeffion, 
but  the  ftatute  of  25  H,  8.  cap.  3.  extended  it  to  a  ftanding  mute,  or 
challenging  of  above  the  number  of  twenty,  or  not  dtredUy  anfwer- 
ing,  and  alfo  in  cafe  of  an  arraignment  of  a  prifoner  for  a  felony  by* 
bringing  the  goods  he  ftole  into  one  county,  where  he  had  firft  ftolea 
the  goods  in  a  foreign  county,  in  one  of  thofe  manners  mendond  in 
the  flatute  of  23  H.  8,  it  gave  power  to  the  juftices,  upon  examina- 
tion of  the  fa(^,  to  put  the  prifoner  from  his  clergy,  but  herein  thefe 
things  are  obfervable:  I.  It  did  not  give  power  of  examination* 
where  the  prifoner  confcfied  the  felony,  but  where  he  put  himfelf 
upon  his  trial.  2»  Thefe  examinations  need  not  be  recorded.  3.  It 
did  not  extend  only  to  thofe  cafes,  where  the  prifoner  was  to  be 
oufted  of  bis  clergy  by  force  of  the  ftatute  of  23  H.  8.  and  not  to 
other  cafes,  where  he  was  to  be  oufted  of  his  clergy  by  any  fubfe^ 
quent  ftatute,  and  therefore  upon  a  robbery  in  a  dwelling-houfe,  where 
the  owner,  his  wife  or  fervants  were  within*  and  not  put  in  fear,  he 
could  not  be  oufted  of  his  clergy  by  examination  in  a  foreign  county 
upon  the  ftatute  of  25  i/.  8.  Andcrf.  Rep.  n.  138.  ^.  114.  CV.  P.  C 
cap.  52.  p.  115. 

And  therefore  it  was  ruled  in  one  Cole^  cafe,  a  woman  broke  a 
dwelling-houfe  in  Kent  in  the  day-time,  none  being  there,  and  took 
away  goods  above  the  value  of  five  (hillings,  and  under  the  value  of 
-  ^  ten  (hillings,  and  carried  the  goods  into  Suffex^  where  fhe 
^^  ^^  was  indiiSed  of  larciny,  and  upon  examination  it  appeard 
fhe  had  broke  the  houfe,  and  took  the  goods  ut  fupra^  being  above 
five  fliillings  and  under  ten  ftiiUings,  and  the  jury  found  accordingly, 
and  flie  was  burnt  in  the  hand,  and  diicharged,  for  a  man  in  fuch  a 
cafe  fhotdd  have  had  his  clergy  in  the  county  of  Sujfexy  bcc^ufe  tho 
the  ftatute  of  39  EU%.  cap,  1 5.  take  away  clergy  in  the  proper  county, 
yet  the  ftatute  of  25  i/.  8.  as  to  examination  and  taking  away  clergy 
in  a  foreign  county  extends  only  to  felonies  put  out  of  clergy  by  23 
i/.  8.  or  5  &  6  £.  6.  cap.  10.  coram  domlm  Bridgman  in  Suflcx  ex 
UhtQ  fuo. 

(h)  In  the  cafe  of  robbing  a  church  chuicb  or  chapel  is  oufted  of  clergy  in  all 

there  muft  be  an  a^al  breaktug  to  bring  cafes,   except  that  of  challenging  above 

it  within  (his  ftatute;  but  bv  i  Jt.  6.  caf.  twenty*  i«^hich  defeA  i\  fupplicd  by  }  ^^ 

IX.  it  is  not  ncceftary,  for  by  that  ftatute  W*  fS  M.  ^^9* 


tU  felooioua  taking  o(  gooda  out  of  a 
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Again,  the  flatutes  of  23  H.  8.  and  25  H.  8.  did  put  accelTaries 
before  in  Aich  cafes  frokn  the  benefit  of  their  clergy,  as  well  as  the 
principals,  but  as  to  that  they  ate  repeald  by  1  £.  6.  tap,  12. 

But  by  the  ftatute  of  1  E.  6.  cap.  12.  tho  the  Aatute  of  23  H.  8. 
be  re»enaded  as  to  the  principals  in  the  cafes  before  mentiond,  and 
atfo  in  cafes  of  breaking  houfes  to  the  intent  to  fteal,  (any  perfon  be- 
ing therein,  and  put  in  fear}  if  convi£l  by  verdidl  or  confeffion,  or 
ftanding  mute,  and  not  dire£tly  anfwering,  yet  it  hath  this  general 
daufe,  and  in  all  other  cafes  offenders  Jftall  have  benefit  of  their  clergy ^ 
and  therefore  by  this  zGt  thefe  changes  were  wrouglit. 

1.  In  the  cafes,  where  clergy  was  excluded  by  this  a£l,  there  is  no 
laving  for  perfons  in  holy  orders. 

2.  It  repeald  the  flature  of  25  H.  8.  cap.  3.  as  to  examination  ia 
a  foreign  county,  and  for  that  reafon  the  ftatute  of  5  i^  6  £.  6.  cap. 
10.  was  made,  whereby  tliat  ftatute  was  revived,  ahd  ftands  now  in 
force  in  every  article  thereof. 

3.  It  reftored  clergy  to  accefiaries  before  in  all  thofe  cafes,  wherein 
they  were  oufted  of  clergy  by  23  and  25  if.  8.  and  therefore  the  fta^ 
tute  of  4  i^  5  Ph.  (st  Af.  cap.  4.  was  made,  whereby  accefiaries  befor0 
ki  murder,  or  robbery  in  any  dwelling^houfe,  or  in  or  near  the  high- 
ways, are  oufted  of  clergy  upon  convi^on,  outlawry,  ftanding  mute, 
or  challenging  above  twenty,  or  not  direftly  anfwering. 

'  So  that  the  ftatutes  of  23  and  25  H.  8.  ftand  at  diis  day  in  foice 
with  this  addition,  that  perfons  in  holy  orders  ftand  equally  p        •. 
exempt  from  the  benefit  of  clergy  with  others  by  the  ftatute  '•^      •* 
of  1  £.  6.  as  to  cafes  within  that  ftatut^. 

But  if  only  a  ftranger  were  in  the  houfe,  and  neither  the  owner, 
his  wife,  children  or  fcrvants,  this  gives  no  difcharge  of  clergy  by  the 
ftatute  of  23  H.  8.  and  therefore  there  was  provifion  in  that  cafe  by 
the  enfuing  ftatute. 

II.  But  the  ftatute  of  1  E»  6.  cap,  12.  breaking  of  any  houfe  by 
night  or  by  day,  any  perfon  being  in  the  houfe  or  put  in  fear,  if  it 
were  with  an  intent  to  fteal,  tho  nothing  be  ftolen,  a  principal  was 
excluded  from  clergy  in  all  cafes,  except  outlawry  and  challenging 
above  twenty. 

And  alfo  in  a  foreign  county,  yet  if  upon  examination  it  be  fo 
found,  be  is  oufted  of  clergy  by  the  ftatute  of  5  i^  6  M.  6*  cap.  10. 
but  the  acoeflary  before  or  after  is  not  oufted  of  ckrgy  by  this  ftatute. 

G  g  a  HI.  By 
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III.  By  the  ftttute  ofSVG  £.  6.  cap.  9.  «<  If  any  pofcMi  be 
<<  found  guilty  accordiag  to  the  laws  of  the  land  for  robhkig  any 
**  perfon  or  perfons  in  his -or  their  dwelling  houfes,  or  dwelling-places, 
'^  the  owner  or  dweller,  his  wife,  children  or  fervants  being  wilfain 
'*  the  fame  houfe  or  place,  or  in  any  place  within  (he  preciaSs 
*'  thereof,  &ich  offender  (hall  not  be  admitted  to  clergy,  whether  die 
*'  owner  oi'  dweller,  his  wife  or  children,  then  or  there  being,  ihaU 
**  be  waking  or  fleeping. 

*^  And  alfo  he,  that  robs  any  perfon  in  any  booth  or  tent,  in  any 
^*  fair  or  market,  his  wife,  cliildren,  or  fervant  then  being  within  the 
*^  booth  or  tent,  ihall  be  excluded  from  clergy. 

This  ftatute  is  of  force,  ^nd  of  gfbat  and  daily  ufe,  and  therefoiie  ic 
will  be  convenient  to  make  £ome  obfervations  ^pon  it. 

Upon  this  (iatute  thefe  things  arc  obfervable : 

1.  That  it  extends  not  to  ouft  clergy  in  any  cafe  but  upon  convic^ 
tion  of  the  offender,  either  by  verdid  or  confeffion,  for  a  man  dut 
Gonfeffedi  is  found  guilty  by  his  confeffion,  but  it  extends  not  to 
Handing  mute,  challenging  above  twenty,  or  not  diredly  anfweriogf  r/ 

n  And  therefore  it  is  condderable,  whether,  if  a  man  be  at- 
L^  -*  taint  by  outlawry,  he  may  not  be  admitted  to  his  clergy  as 
a  clerk  attaint,  which,  tho  it  avoids  pot  the  attainder,  yet  it  may 
take  off  the  execudon,  for  clergy  is  allowable  to  a  peifon  attaint,  if 
the  cafe  be  withki  clergy,  prompt.  JurifJic.  of  Courts  1 26.  i.  (i) 
Dy.  205.  a.  b,  and  it  is  held,  outlawry  upon  this  (latute  excludes  not 
clergy.  1 1  Co*  Hep.  29.  i>  Poultet^s  cafe. 

2.  That  yet  by  die  ftatute  of  4  i^  5  P.  (st  M.  cap.  4.  deigy  k 
taken  away  in  this  cafe  from  the  acceffary  ieforct  as  well  as  in  cafe 
of  Handing  mute  and  challenging  above  twenty,  or  not  dire^y  an* 
fwering,  for  the  ftatute  of  4  isf  5  P.  isf  M.  extends  to  accdTaries 
icfore  in  all  cafes  of  robbing  in  dwelling-houfes,  as  well  thofe  widiia 
this  ftatute,  as  thofe  upon  die  ftatute  of  23  H.  8. 

3.  It  hath  been  held  by  good  opinion,  that  this  ftatute  extends  only 
to  him  that  aSually  enters  the  lioufe  and  fteals  theit,  and  that  ihere^ 
fore  if  J.  B»  and  C.  come  to  a  houfe  in  the  day-time  with  an  intent 
to  enter,  and  fteal  goods,  and  that  AovXy  breaks  and  enters  the  houfe, 
and  takes  the  goods,  that  A.  only  ihall  be  excluded  of  his  clergy,  and 
B.  and  C.  that  were  aiding  and  affiftmg  (hould  have  their  clergy :  this 

(f)  Bat  bv  3  6^  4  IT.  &  ilf •  fp,  9.  it     of  an  outlrwry. 
cktcncli  to  all  ihe(e  ufcj j  ai  alfo  to  the  cafe        (4 J  Crompt,  JufiUi  i  if.  #• 

was 
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^^  tlid  opinioQ  of  hirers  judjgea  at  a  meeting  iq  Serj$antS'Tnn  30i 
NovemL  16^4.  who  grounded  themftelves  principaliy  opon  Audlef^ 
cafe  (e}^  upon  the  flatute  of  39  Etia.  hereafter  cloed ,  but  I  think  the;^ 
are  all  to  fae  excluded  of  their  clergy  upon  dua  flatute  of  H  i^  6  £•  f » 
aoi  there  cannot  be  a  ftronger  aochority  in  it,  than  the  judgment  of 
paxliameoi  in  the  ftatulc  of  4  Uf  5  P.  tf  M.  t^.  4ib  whereby  it  is 
coaAedf  *' That  if  any  perfon  fliaU  malicioufly^  command,  hire,  or 
'*  counfel  any  peHbn  to  comoiit  any  robbery  in  any  dwelling-houfe, 
he  fhall  be  excluded  of  clergy. 

And  certainly  he»  that  is  preieot/  aiding,  and.  abetting,  is  more 
dian  an  acccflary  hrfofe^  but  then  perchance  the  indi£haent  muft  noc 
run  generally^  was  prtftnt^  aiding ,  and  aiettingf  but  that  B»  and  C. 
did  maiicloufiy  command,  iire^  or  eotmfil  A.  ta  commit  fhtfaA^  Dj:, 
183.^.  \lC&.  Hip.  31.  a  P^mltw's  cafe;  tho,  in  my  own  -  - ' 
opintQ%  the  woris  makuoufLj  pnfent^  alding,^  and.  abetting,  ^  ^  ^ 
do  countervail  the  former,  and  much  more,  and  it  cannot  be  intended^ 
fltot  tha  flatute  sicant  to  take  away  clergy  from  th6fo  that  maKci. 
•iifly  couDfelor  cooaaaandk  which  at  moil:  makes  but  anacoeffiu-y^ 
aad  yet  that  he.  that  is  prefent  and  abetting,  ihall  have  his  clergy. 

But^  in  oiy  opinion,  all  may  bo  indited,,  quodfyeggrunt  V  intra '> 
veruui,  tic.  as  in  cafe  of  burglary  or  robbery,,  and  it  diffibrs  from  the 
flacote  of  39  EHx*  and  the  rather,  hocaufe  the  flatute  oi^si  h  P.i^ 
M,  extends  not  to  o^enfes  made  after  by  39  £//z« 

4.  This  ftaSute  extends  not  to  breaking  oi  the  houfe  with  an  intent 
So  rob  it,  ))ut  there  mu(l  be  an  atonal  robbing,  jor  taking  away  goods% 

5.  The  robbing  by  day  or  night  is  within  this  ftartute. 

6»  The  dweller,  his  wife,  children  or  fervants  muft  be  within  the 
precinfb  of  the  houfe  fleeping  or  waking,  but  it  is  not  neccflary  they 
ihould  be  put  in  fear,  neither  is  it  nccefiary  they  (hould  be  in  the 
iame  room  where  the  robbery  is  done, 

7.  But  it  is  not  enough,  that  a  ftranger  be  in  the  houfe,  unlefs  the 
owner,  his  wife,  children,  fervants  or  fome  of  thein  be  in  the  houfe 
at  the  time  alfo,  tho  it  be  enough  upon  the  ftatute  of  I  E,  6.  cap.  12. 

8»  There  mud  be  not  only  an  a£h]al  ftealing  of  fome  goods  in  the 
houfe,  but  an  a£bial  breaking  of  the  houie,  for  the  flatute  fpeaks  of 
fobbing,,  which  imports  more  dian  a  bane  taking  of  goods. 

Aug.  14  Car. '1.  Thomas  fViiliams,  TTiomai  Bates,  zvA  Richard 
Harper  having  broken  the  lodgings  of  Sir  H.  Hungate  at  Ifhitehall, 

(tj  Qr9.  Csr.  473  •  by  the  name  of  Evan  aad  Fmh$*%  cafe, 

Cg  3  and 
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and  taken  thence  feveral  goods  of  Sir  H.  HungaU^  Cr$ki  and  Cnnulef 
were  advifed  with,  to  pen  the  indidment,  who  agreed  dieTe  points: 
1 .  It  xnuft  be  laid  for  breaking  tlie  king's  manfionrhoofe  called  WTute^ 
ball(f)y  and  flealing  the  goods  of  Sir'iJ.  Hungate^  for  all  die  lod|g- 
ings  in  fFhhekall  were  part  of  the  king's  Iioufe,  and  differed  from  an 
innofcoart»  where  each  chamber  is  a  feveral  mandon-houfe,  becaofe 
J,  ^  every  one  hath  a  fevend  intereft  in  his  chamber.  8.  That 
L^  J  J  upon  the  ftatnte  of  5  &  6  £.  6.  the  indi^bnent  need  only  be» 
that  he  broke  the  king's  houfe  called  Whitehall^  and  ftole  the  goods 
of  Sir  H.  Hiingate^'  divers  of  the  king's  lervants  then  being  in  the 
houfe,  without  faying,  that  any  body  was  put  in  fear  (which  was 
neceilary  bv  the  ftatute  of  23  H.  8.)  but  merely  upon  the  ftatute  of 
b  a  S  E.  6.  and  accordingly  the  indidlment  was  diawn.  3.  Tliat 
upon  an  indiAment  upon  23  J/.  8.  or  upon  5  £.  6.  there  muft  be  an 
a£lual  breaking  of  the  houfe,  and  aUb  a  robbery  or  dealing  of  fomo 
thing. 

4.  That  if  a  thief  comes  into  the  houfe,  the  doors  being  open,  and 
then  breaks  open  a  chamber-door,  and  fteals  goods  from  thence,  this 
is  a  breaking  of  the  houfe  i^thin  thofe  ftatutes,  and  accordingly  at 
the  gaol-delivery  at  the  Old  Bmley^  2,9  Aug^  14  Car*  1.  thofe  two 
jullices  being  prefent,  they  were  indidled,  and  Harper  being  fled,  the 
other  two  were  found  guilty ;  Williami  vt^aa  reprieved  before  judg* 
mcnr,  but  Bata  was  executed,  tx  lihro  Twlfden. 

Upon  this  latter  refolution  it  fcems,  that  Bayne's  cafe  in  Popiam^s 
Rep.  36  li  37  EUz,  n.  10  was  fomewhat  too  fevere  fgj^  where  one 
came  into  a  tavera  to  drink,  and  ftol*  a  cup  that  was  brought  them 
to  drink  in,  the  owner  and  his  fervants  being  in  the  houfe,  and  upon 
this  he  was  oufted  of  his  clergy  upon  the  (latute  of  5  isf  6  E.  6.  which 
cafe  was  doubted  by  the  juftices  upon  a  meeting  among  them  Novemb, 
1 664.  but  It  was  then  agreed,  if  two  come  into  a  tavern  to  drink,  tbo 
door  being  open,  and  divers  of  the  family  being  in  the  houfe,  and  one 
goes  up  (lairs  and  breaks  a  chamber-door,  and  ileals  goods,  and  both 
dt  part  before  the  felony  be  difcovered ;  refolved  by  us  all,  that  clergy 
is  taken  away  from  him  that  breaks  open  the  door,  if  he  be  indiAed 
upon  the  ftatute  of  5  ^.  6.  but  not  from  the  other,  for  the  breaking  of 
the  door  was  an  aA  of  violence,  an^  fo  the  breaking  of  z  counter  Of 
cheft^/;>^;  tor  ^  chtA  vide  pojlia. 


{/)  See  Kel.  27.  {h)  Set  Kd.  ^9^ 

(g)  lais  calc  denied  to  be  lawy  KeU  68.  '    ^ ' 


put 
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But  tho  the  breaking  of  the  door,  or  perchance  of  a  counter,  may 
be  fuch  an  afi,  as  may  make  it  a  robbery  within  the  ftatute  of  5  £•  6. . 
yea,  and  altho  in  that  cafe  before-mentioned*  and  in  a  cafe  p  - 
upon  a  fpecial  verdidl  out  of  Cambrldgejliire  beforc-^men-  ^^  -*  . 
tionedy  it  was  held  the  breaking  of  a  cheft  was  all  one  as  to  this  pur«l 
pofe  with  t^e  breaking  of  a  door,  tho  the  cheft  were  not  fixed  to  the 
freehold,  quodvlde  amea  cap,  43.  yet  I  muft  needs  fay*  that  the  conrfe 
at  Newgate  hath  been  always  fiuce  my  time,  that  the  breaking  open 
of  a  chamber-door,  and  of  a  counter  or  cupboard  fixed  to  the  free* 
hold,  hath  brought  it  within  the  ftatute  of  5  £.  6.  to  ouft  of  clergy ; 
yet  when  a  party  enters  the  doors  open,  and  breaks  up  only  a  cheft  or 
trunk,  and  fieals  thence  goods,  that  is  not  fuch  a  robbery,  as  is 
within  the  ftatute  of  5  E.  6.  to  ouft  of  clergy,  and  fo  was  the  diftcr*^ 
ence  agreed  at  Newgate  I67h  upon  the  robbery  of  the  cook  of  Serfe^ 
ants-inn  in  Fleet-Jireety  by  certain  perfons  that  caipe  in  to  eat,  and 
ilipt  up  ftairs,  and  picked  open  a  chamber-door,  and  broke  open  a 
cheft,  and  ftole  plate  of  good  value :  it  was  agreed,  that  the  picking 
open  the  lock  of  the  chamber-door  brought  it  within  the  ftatute  to 
ouft  clergy,  but  the  breaking  open  of  a  cheft  or  trunk  only  would  not 
ouft  cleigy  upon  the  ftatute  of  5  £.  6.  or  39  Eli%,  and  fo  by  Lee  fe- 
condary  was  the  qonftant  courfc  at  Newgate  in  his  time. 

As  to  robbery  in  booths  or  tents  in  fairs  and  markets,  within  the 
5  £.  6.  cap.  12.  H.  41  Eliz.  B,  R.  the  robbing  of  a  (hop  in  IVeJl^ 
mnjler^hall  was  ruled  not  to  be  within  this  ftatute  to  be  oufted  of 
ctergy. 

If  a  fervant  opens  a  chamber-door  in  his  mafter's  houfe,  and  fteals 
goods,   Sir  N*  Hyde^   who  was  fevere  enough  in  cafes  criminal, 
)       doubted  whether  this  were  within  this  ftatute  to  ouft  him  of  his  clergy: 
Vide  infra* 

IV.  The  next  ftatute  relating  to  this  matter  of  robbing  in  houfcs  is 
39  EUz,  cap.  1 5.  which  recites,  that  the  penalty  of  robbing  of  houfes 
in  the  day-time,  no  perfons  being  in  the  houfe  at  the  time  of  the  rob- 
bery committed,  is  not  fo  penal  as  robbery  in  any  houfe,  any  perfon 
being  therein  at  the  time  of  the  robbery  committed,  whioh  hath  em- 
boldened perfons  to  commit  heinous  robberies  in  breaking  and  enter- 
ing perfons  houfcs,  none  being  in  the  fame,  and  ena£ls,  ^^  That  if 
<<  any  perfon  (liall  be  found  guilty  by  verdi£k,  confef&on,  or  other* 
<*  wife  for  the  felonious  taking  away  in  the  day-time  of  money,  -  .| 
««  goods,  or  chattels  to  the  value  of  five  (hillings  or  upwards  '•^  ^J 

Og4  ia 
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^*  in  any  dwellmg-houfey  or  any  part  diereof,  or  any  oot-hbule  or 
**'  out-houfes  belonging  and  ufed  with  the  faid  dwcUiog-hoofe  or 
**  houfest  altho  no  perfon  fliall  be  in  the  laid  honfe  or  houfes  at  die 
^  time  of  the  felony  committed,  every  fu<^  perfon  fliall  be  excluded 
•♦  from  the  benefit  of  clergy. 
Upon  this  (btute  thefe  things  are  obfervabk : 

1.  That  the  indictment,  vherenpon  fuch  perfon  is  to.  be  excluded 
of  the  benefit  of  his  clergy,  ought  precifely  to  follow  the  (btute,  viz^ 
it  muft  be  in  the  day-time,  and  no  perfon  being  in  tlie  houfe,  and  nmft 
appear  to  be  fo  upon  evidence. 

2.  And  therefore,  if  either  the  indictment  purfue  not  die  ftatute» 
or  the  evidence  make  not  good  the  indictment,  he  is  to  have  bis 
clergy,  and  therefore  upon  fuch  an  indi£hnent  he  may  be  acquitted 
of  ftealing  againft  the  form  of  the  ftatute,  and  found  guilty  of  fimple 
felony  at  common  law,  tho  the  indidment  conclude  contra  ftrnumt 

Jiatuti  'y  and  the  fame  law  it  is,  if  an  indiCtment  be  formed  upon  the 
ilatute  of  23  iif.  8.  or  5  {^  6  E.  6.  for  tho  the  indiflments  in  thoib 
cafes  be  fpecial,  and  conclude  fometimes  contra  formam  Jiatuti^  yet 
they  include  felony  at  common  law,  and  tho  the  indiCbnent  con« 
eluding  contra  formam  Jlatuti  be  good,  it  is  not  neceflary,^  fo  as  tho 
circumftances  required  by  the  ftatute  be  purfued,  for  the  ftatutes  io 
thefe  cafes  make  not  the  felony,  but  only  exclude  clergy,  when  the 
felony  is  fo  circumftantiated,  as  the  ftatute  mentions,  and  is  fo  ex* 
prefied  in  the  indidment. 

3.  If  the  indictment  be  formed  upon  this  ftatute,  as  that  he  hroko 
and  entrcd  the  houfe  in  the  day-time,  and  ftole,  no  perfon  being 
in  the  houfe,  if  it  appear  upon  the  evidence,  that  the  felony  was 
committed  without  thefe  circumftances,  as  if  it  were  committed  in 
the  night,  or  not  in  the  day,  fo  that  it  is  burglary,'  or  if  com* 
mitted  when  fome  of  the  family  were  in  the  houfe,  in  which  cafe 
he  had  been  oufted  of  his  clergy  by  the  ftatute  of  5  isf  6  £.  6.  if  the 
indictment  had  been  formed  upon  that  ftatute,  yet  in  fuch  cafe  the 
ofiender  being  fpccially  indiCted  upon  the  ftatute  of  39  EU%,  ihall  bo 

P  ^^  found  guilty  of  fimple  felony  at  common  law,  and  (ball  not 
*-^  ■'be  oufted  of  his  clergy  by  the  ftatute  of  23  if.  8.  1  E.  6. 
5  &  6  £.  6.  or  18  Eli%.  cap.  7.  becaufe  the  indiCtment  is  not  formed 
upon  thofe  ftatutes,  but  only  upon  39  Eliz.  and  if  the  cireumftances 
of  the  ftatute  of  39  Elix.  upon  which  the  indi(%nent  is  formed,  bd 
Bot  purfued  in  the  evidence,  he  muft  have  his  clergy,  and  fo  is  did 
tonftant  prai^ce, 

4.  Aldio 
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4.  Alra9  tbi6  ftatnte  of  39  £/iia.  ia  the  body  of  the  aft  fp«ak$ 
only  of  ftealiog»  yoc  ia  as  muck  as  the  preamble  fpeaks  of  robbery, 
it  bath  beeh  always  tak^D»  that  upoo  tbis  ftatiue,  as  well  as  upon  the 
fiatute  of  5  E.  6.  there  mod  be  thefe  three  tfain|;s  concur  to  ouft 
<;leif  y :  1  •  There  muft  be  an  ailual  ftealing  or  taking  away  of  goods 
of  foiAe  value  upon  the  Aatute  of  5  (sf  6  £.  6.  and  of  goods  to  die 
value  of  five  (hillings  upon  this  ftatute,  but  it  is  not  neceflaryt  that 
Oie  goods  be  carried  out  of  the  houie,  fcM-  if  he  take  them  out  of  a 
tnimk  or  cupboard,  aii4  lay  thenx  ta  the  room,  and  be  apprehended  be- 
fore  he  carry  them  away,  it  is  a  dealing  within  the  ftatutes,  an4  ^t  cooa* 
moalaw  alfo,  as  was  refolved  by  all  the  judges,  um  JiQintitntt^  in  acafc 
out  tACamhrldge/hir0'  upon  a  fpccial  verdiA  there  found  upon  an  tndid- 
ment  upon  the  ftatute  of  5  i^  6  £.  6.  anna  1664.  (ij.  2.  It  muft  be  a 
Sealing  of  goods  in  tie  iouji,  and  therefore  he  thau  fteals,  or  is  party  t0 
the  dealing  them,  being  out  of  the  houfe,  is  not  by  this  datiite  to  be 
oufted  of  his  clergy.  3.  Upo«  this  ftatotei  as  well  as  upon  the  datute 
9f  5  &  6  it .  6.  there  mud  be  fame  a^  of  force  or  breaking,  (k) 

'How  wHat  ihall  be  faid  (uch  a  force,  as  mud  bring  the  party  with* 
in  this  ilatute,  hath  been  touched  before,  to  which  I  add,  i.  That 
wbadEbever  breaking  will  make  a  burglary,  if  it  were  in  the  nighty 
will  make  fuch  a  force  or  breaking,  as  is  within  this  datute  and  that 
of  5  E.  6.  to  oud  the  thief  of  his  clergy,  as  if  he  break  open  -  . 
the  outward  or  inward  door  of  the  houfe,  pick  the  lock  of  1-^  'J 
fuch  door,  draw  the  latch,  break  open  the  window,  i^c.  2.  Some 
breaking  or  force  will  oud  clergy  upon  the  datutcs  of  5  (^  6  £.  6. 
and  39  Elsx.  which  will  not  make  a  burglary,  if  it  were  in  the  night, 
as  where  he  enters  by  the  doors  open,  and  breaks  open  a  counter  or 
cupboard  fixed  to  the  freehold,  as  was  agreed  in  the  Cambridgejhir^ 
cafe  before-mentiond. 

71  16  Car,  2.  Sim/cn*s  cafe,  where  the  cafe  was  thus:  a  man  came 
into  a  dwelling^houfe,  none  being  within,  and  the  doors  being  open, 
and  broke  up  a  ched,  and  took  out  goods  to  the  value  of  five  fliillingSt 
laid  them  on  the  floor,  and  before  he  could  carry  them,  out  of  the 
chamber,  he  was  apprehended,  and  upon  this  matter  fpecially  found 

nj  TbU  wat  SimpfiM**  c«fe  maitiMMd      <^  perron  to  oommit  fuch  offenfe,  Ihall  be 


bclowyjnd  if  reported  KeJ  31.  **  excluded  from  the  benefit  of  clergy, 

DV  I 

**  (hop,  ware-noufey  ootcb-houfe,  or  ftabic,       **  in   any   dwell  jng-hoafe   or   out-houfe 


(kj  Bat  now  by  10&  xi  fl'l  3.  cap*  22*  ^"^  *^y  **  •^**'  '^h  7*    "  WhorM^r 

**  Whoever  by  nighuor  day  Ihall.  in  any      **  (hall  felonioufly  fteal  to  the  value  of  40  f. 


*'  privately  and  felonioufly  fteal  to  the  va-      **  thereto  belonging,  altbo  it  be  not  bro« 
**  iue  of  c  i,  or  more,  tho  fuch  (hop  he      **  ken,  nor  any  pcrion  therein,  their  aid( 
*'  not  broke  open,  nor  any  perfon  therein,      M  gr  ifliCtort  are  excluded  from  clergy. 


bo 
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be  wa$  Onfted  of  his  clergy  upon  the  ftatute  of  39  Slhs.  for  die  tak- 
ing ijncm  out  of  the  cheft  was  felony  by  the  common  law,  and  the 
ftatvte  of  39  Eiiz.  did  not  alter  the  felony,  but  only  excluded  clcigy  ; 
^*r  cmnes  jmjiiciarios  Anglise^  Ex  libra  Brk^man. 

But  whereas  in  that  cafe  the  breaking  open  of  the  cheft' wis  beU 
fuch  a  force  or  breaking,  as  excludes  clergy  upon  that  ftatute,  I  have 
obienred,  diat  the  conflant  pra  Aice  at  Newgate  hath  not  allowed  that 
conftruftion,  unlefs  it  was  a  counter  or  cupboard  fixed;  yttxi^r, 
this  refolutton  of  16  Car.  was  by  all  the  judges  of  Bngbmi  dien 
pfefeiit,  and  tho  one  diilentcd,  he  after  came  about  to  the  opinion  of 
Ibe  reft.    Ideo  qu^tre.  * 

-  T,  1 3  Car,  \,  B.  R.' Evans  and  Find  (I)  were  arraigned  at  JVmf^ 
gau  upon  an  indi£imcnt,  that  they  at  twelve  of  the  clock  in  the  day^ 
domwn  manjtcnalem  Hagonis  Audely  de  interiorl  temph^  nulli  perfoni 
in  eadem  domo  eMtJiente^  fregerunt^  faT  40  /.  from  diencc  did  Ileal,  a 
fpccial  verdid  was  found,  that  Evam  by  a  ladder  climbed  up  to  the 
upper  window  of  the  chamber  of  i7.  Audtlj^  and  took  out  of  die 
fame  forty  pounds,  and  Ftnch  fiood  upon  the  ladder  in  view  of  Evans, 
and  faw  Evans  m  the  chamber,  and  was  aflifting  to  the  robbery,  and 
took  part  of  the  money,  and  that  at  the  time  of  the  robbery  divers 
jperfons  were  in  the  Inner  Temple-hall^  and  in  divers  odier  parts  of 
|.  A'l  ^^c  houfe ;  niled,  1.  That  a  chamber  in  an  inn  of  court  is 
■•^  ■'  domus  manjionalis  within  the  ftatute  of  39  EU%.  of  him  who 
wa??  the  owner  of  the  chamber.  2.  That  altho  this  chamber  was  par- 
cel of  the  In7ier  Temple^  and  other  perfons  were  in  the  hall  and  other 
parts  of  the  Inner  Temple^  yet  no  perfon  being  in  the  chamber,  this 
cffcnfe  was  within  the  ftatute  of  39  £//z.  and  fo  it  difters  from  tho 
cafe  of  IVhltehall  bcfore-mentiond,  where  the  indi£lment  was  upon 
the  ftatute  of  5  {^  6  £.  6.  3.  That  in  as  much  as  Evans  was  only 
in  the  chamber,  and  Finch  entred  not  the  chamber,  Evans  had  judg- 
ment of  death,  and  Finch  had  his  clergy. 

And  the  like  law  had  been  upon  the  ftatute  of  5  &  6  £.  6.  as  is 
before  declared,  for  thefe  ftatutes  only  exclude  the  parties,  that  adlu- 
ally  take  out  of  the  dwelling-houfe,  not  thofe  that  are  prefent  and 
aflenters  (mj^  as  hath  been  alfo  before  declared  (n)  upon  dw  ftatute 
pf  1  Jac.  of  ftabbing. 

(!)  Cro.  Car,  473.  thereto  hdoqgiog,  ind  fclonioufly  to  take 

Cm)  hnl  by  3  6f  4  /f^.  C^  ilf.   tap.  9.  away  any  -moaey,  KOO<ia»  6?c.  to  the  valut 

clergy  it  taken  away  from  all,  who  com-  of  ^  ».  or  upward*,  aliho  no  pcrfoa  b* 

fort,    aid,  abet,    auift,  counfcl,  hire,   or  within  the  fame. 

command  any  perfon  fclonioufly  to  break  (9J  fidt  antta^  p»  469. 

sjny  dw^ling-hottfc,  (hop,  or  wU6-^oui«  y^U(J 
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And  herein  it  diflPers  from  burglary  and  robbery^  for  therein  all 

jierfons,  that  are  prefent,  aiding,  and  aflUling,  are  equaUy  burglars  or 

robbers  with  him,  that  ent^s  or  actually  takes ;  but  of  this  hereafter. 

But  this  ftatute  of  39  £iiz.  takes  not  away  the  benefit  of  clergy^ 
^here  the  oflfender  ftands  niute>  but  only  in  the  cafe  of  convidion  by 
verdidt^  confeffion,  or  otherwife  according  to  the  laws  of  the  realm ; 
quare  of  outlawry,  for  there  the  party  is  attaint  indeed,  but  not  found 
guilty,  for  if  he  revcrfe  th^  outlawry,  he  (hall  plead  to  the  felony,  fdj 

And  thus  far  for  thofe  larcinies,  that  relate  to  the  dwelling-houfe 
of  any  wherein  clergy  is  excluded. 

V,  The  next  ftatute,  that  excludes  from  clergy,  is  the  ftatute  of 
\  E.  6.  cap.  12.  and  2  (^  3  £.  6.  cap.  33.  which  exclude  clergy  from 
any  perfon  conviiSl  by  verdift  or  confeffion  of  ftcaling  any  horfc, 
mare,  or  gelding,  or  wilfully  ftapding  mute. 

But  it  takes  sot  away  clergy  frona  acceffaries  before  or  -        ^ 
after.  L5?9J 

VI.  The  ftatute  of  8  Eliz.  cap.  4.  by  which  he  that  takes  money 
or  goods  felonioufly  from  the  perfon  of  any  other,  privily,  without 
his  knowledge,  is  oufted  of  his  clergjr,  if  conviA  by  verdidl  or  con- 
feffion,  or  if  he  challenge  above  twenty  peremptorily,  or  ftands  mute, 
or  will  not  dire&ly  anfwer,  or  be  outlawed. 

Upon  this  ftatute  thefe  things  are  obfervable :  1.  It  doth  not  alter 
the  nature  of  the  felony,  and  therefore,  if  what  he  takes  away  fo  be 
not  above  the  value  of  twelve-pence,  It  Is  only  petit  larciny,  as  it  was 
before,  and  fo  differs  from  the  cafe  of  robbery,  Co^  P.  C.  cap*  1 6. 
p^  68.  Crompt,  de  Pace^  foL  33.  b.  2.  The  indlflment  muft  be  pur- 
fuant  to  the  ftatute,  r/z.  quodfelonice^  iic.  clam  tsf  fecreti  a  perfona^ 
istc.  cepitf  otherwife  the  offender  hath  his  clergy.  3.  It  doth  not  ouft 
accefTaries  of  their  clergy,  nor  it  feems  doth  it  ouft  any  of  his  clergy 
\)ut  him,  that  a£lually  picks  the  pocket,  and  not  thofe  that  are  prefent, 
aiding  and  afEfting,  upon  the  reafon  of  EvarCs  cafe  before,  for  it 
(hall  be  taken  literally^ 

By  an  a6l  of  this  parliament,  viz.  '^  *  ^  (p) 

Sec  table  of  the  principal  matttrs  in  Fofter,  Tit.  Clprfpr. 

(•)  But  now  by  3  e!f  4  IT.  €1  JIf  r^  9.  «  from  the  ^entcri ,  or  ihall  embezzle  the 

clergy  ucxprcfly  taken  away  in  cafe  of  out-  "  king'i  navyl  ftprci,  arc  excluded  frona 

Jbwry,  or  of  ftanding  mute,  &€,  **  clergy«- 

^^^  Tliij  was  left  unfinifhcd  by  our  au-         Ai  to  fabfequent  ftatutei,  which  uke 


^hor,  but  I  fuppofe  the  ftatute  here  meant 
|f  22  Car,  a.  c^f,  5 .  which  «<  AU  who  (hall 
*f  Icionioufly    Ikfal  wooiieo  maabfa^^ures 


away   clergy  from   larciny  in  dweUing« 
houles»  vii$  ^oJUa  fnk  fini  ca^.48. 

CHAK 
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CHAP.    XLV; 

Cpnarnifig*  peAt  krciny. 

PETIT  larcmy  is  the  felonious  (baling  of  money  or  goods  not 
above  the  value  of  twelve^ience  without  robbety,  for  aUho  that 
by  fome  opinions  ibe  value  of  twelve-pence  make  grand  larciny»  22 
jfjpz.  39.  p€r  Thorpe  yet  the  law  is  fettled,  that  it  muft  exoeed 
twelve-pence  to  make  grand  Iarciny»  fVe^  K  cap.  15.  (ajt  S  £.  2* 
Ccron*  404. .  . 

Tlie  judgment  in  cafe  of  petit  larciny  is  not  lofs  of  life,  but  only 
to  be  whipt,  or  fomc  fucb  corporal  ponifliment  lels  than  deatfat  and 
jet  it  is  felony,  and  upon'convifUon  thereof  the  Offender  lo&tfa  his 
goods,  for  the  indidhnent  runs  felcrdd,    21  H^  S^  22. 

A  party  indided  of  petit  larciny  and  acquitted,  yet  if  it  be  foufti 
he  fled  for  it,  forfeits  his  goods,  as  in  cafe  of  grand  larciny.  8  £.  2. 
Cor^n.  406.  Stamf.  P.  C.  p.  184.  a. 

But  in  cafe  of  petit  larciny  there  can  be  no  acceffiiries  neither  be* 
fore  nor  after.    P.  9  Jac.  12  Co.  Rep.  81. 

If  two  or  more  be  indifted  of  ftealing  goods  above  the  value  of 
twerve-pence,  tho  in  law  the  felonies  are  fcveral,  yet  it  is  grand  larciny 
in  both.    8  E*  2.  Corofi.  404. 

But  if  upon  the  evidence  it  appears,  that  A.  ftole  twelve-pence  at 
one  time,  and  B%  twelve-pence  at  anotlier  time,  fo  that  the  zSts  them- 
felves  were  feveral  at  feveral  times,  tho  they  were  the  goods  of  the 
fame  perfon,  this  is  petit  larciny  hi  each,  and  not  grand  larciny  in 
either. 

If  A,  be  indifted  of  larciny  of  goods  to  the  value  of  five  ihillings» 
yet  the  petit  jury  may  upon  the  trial  find  it  to  be  but  oC  the  value  of 
twelve-pence,  or  under,  and  fo  petit  larciny.  41  £.  3.  Coron.  451. 
l^AJJiz.  14,  Stamf.  P.  C.  p.  24.  *. 

|-  -|  If  ^.  (leal  goods  of  P.  to  the  value  of  fix-pence,  and  at 
'•^'^  ^  another  time  to  the  value  of  eight-pence,  fo  that  all  put 
together  exceed  the  value  of  twelve  pence,  tho  none  apart  amount  to 
twelve-pence,  yet  this  is  held  grand  larciny,  if  he  be  indidled  of  them 
altogether,  Stamf.  P.  C.  p.  24.  coUeiftcd  from  the  book  of  8  £.  2. 
Carofif  41  Su  Daiu  cap.  101.  f.  259.  fij 

(«}  I  Co,inflU,  190.   '  [k]  Nm EdU.  c/^.  154.  p. 04* 

Bot 
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But  if  die  goodi  be  ftolen  at  fevend  dmes  from  feveral  perfons,  and 
each  a*pait  under  value,  as  from  A.  f0ur*pence»  from  B.  fix^peocep 
from  C.  ten-peoce,  thefe  are  feveral  petit  larcinies^  and  the. contained 
ia  the  fame  indiflment  make  not  grand  larciny. 

But  it  feems  to  me,  diat  if  at  the  £ime  time  he  deals  goods  of  ^. 
of  the  value  of  (ixpence,  goods  o(B.  of  the  value  of  fix-pence,  and 
goods  of  C»  to  the  vahie  of  fix-pence,  being  perchance  in  one  bundle^ 
^  or  upon  a  table^  or  in  one  fliop,  this  is  grand  laxciny,  becaufe  it  was 
one  entire  felony  done  at  the  fame  time,  tho  the  perfons  had  ieverat 
properties,  and  therefore,  if  in  one  indictment,  they  make  grand 
larciny. 

If  A-  Ileal  elam  tiftcrtt^  out  of  the  pocket  of  J?,  twelve-pence,  dio 
die  ibtnte  of  8  EUk.  take  away  clergy  from  a  pick-pocket,  yet  it  is 
but  petit  larciny ;  quod  viJt  Jupra  p.  629. 

And  fo  if  a  man  could  podibly  fieal  a  horfe  of  the  value  of  twelve- 
pence  only,  or  under,  or  break  a  houfe  in  die  day-dme,  and  fteal 
goods  only  of  the  value  of  twelve-pence,  the  owner,  ha  wife  or  chil- 
dren being  in  the  houfe,  and  not  put  in  fear,  this  will  be  but  petit 
larciny,  notwidiftanding  die  flatute  of  5  (^  6  £.  6.  take  away  clergy* 
for  that  flatute  altered  not  the  nature  of  die  ofieoie,  but  tikes  away 
dergy,  where  clergy  was  before,  namely  where  the  oflFenie  was  capi- 
tal, as  in  cafe  of  grand  larciny. 

But  if  they  were  put  in  fear,  then  it  would  be  robbery,  how  finall 
foever  the  value  were,  and  fo  could  not  fink  into  the  nature  of  petit 
larciny ;  but  of  this  in  the  next  chapter. 

4  Blackf.  Covu  di.  17,  p.  %*$$  Src.    Fofter  73, 123, 124, 366tf   See  Index  of  i  Hawk. 

P.  C.  tit.  Lwday* 


CHAP.   XLVI.  153^1 

Of  tohhaj. 

ROBBERY  is  the  febnious  and  violent  taking  of  .any  money  or 
.  goods  from  the  pqibn  of  another,  putting.him  in  fear,  be  the 
value  thereof  above  or  under  one  fhilling. 

In  this  cafe  it  is  to  be  confidered,     1.  What  is  a  felonious  taking 
from  the  perfon.    2.  Who  (hall  be  faid  a  felonious  taker  |rom  the 

perfon 
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perfon  of  a  man.  3.  What  violence  or  putting  in  fear  is  reqaiiitf  to 
make  up  robberji  4»  In  what  cafes  fuch  a  rdbber  is  admiffible  to 
his  clergy. 

As  to  the  fird. 

I.  There  rniill  be  in  cafe  of  robbery  (as  alio  in  all  cafes  of  lar<:iiiy) 
ibmething  fdonioufiy  taken,  foralrho  antiently  an  aflault  Co  the  intent 
to  roby  or  an  attempt  to  rob  was  reputed  felony,  voluntas  nputahatur 
pro  fa^foj  25  E.  3.  42.  13  i/.  4.  7.  per  Gafcoigne  21  AJfiT^  38.  yet 
the  law  is  held  otherwife  at  this  day  (a)y  and  for  a  long  time  fince 
die  time  of  Edward  .III.  and  therefore  if  A.  lie  in  wait  to  rob  £.  and 
aflault  him  to  that  purpofe,  and  require  hlin  to  deliver  his  purfe,  yet 
if  de  faiio  he  hath  taken  nothing  from  him,  this  is  not  felony,  but 
only  a  mifdemeanor,  for  which  be  is  punifliable  by  fine  and  imprifon« 
went.    9  £.  4.  26.  h.  Stamf*  P.  C.  p.  27.  i.  Co.  P.  C.  p.  68. 

There  is  a  double  kind  of  taking,  viz,  a  taking  in  law,  and  a  tak» 
ing  in  hA. 

If  thieves  come  to  rob  jt,  and  finding  little  about  him  enforce  him 
by  menace  of  death  to  fwear  upon  a  book  to  fetch  them  a^greatec 
fum,  which  he  doth  accordingly,  this  is  a  taking  by  robbery,  yet  he 
was  not  in  confcience  bound  by  fuch  compelled  oath,  for  the  fear^ 
continued,  tho  the  oath  bound  him  not.  and  in  that  cafe  the  indiA<» 
|.  -  ment  need  not  be  fpccial,  for  that  evidence  will  maintain  a 
■^  general  indiftment  of  robbery,  44  £.  3.  14.  i.  4//.  4.  2. «. 

Co.  P.  C.  p.  68.   Dalt.  cap.  IQO.  p.  257.  (b)^  who  faith  it  was  fo 
adjudged  alfo  in  P.  36  £//z. 

If  A.  aflaults  B.  and  bids  him  deliver  his  purfe,  and  B.  delivers  it 
accordingly,  this  is  a  taking,  and  fo  it  is  if  B.  refufe,  and  then  J., 
prays  him  to  give  or  lend  him  money,  which  B.  doth  accordingly, 
this  is  robbery,  for  B.  doth  it  under  the  fame  fear,  Dal.  cap,  100. 
44  Eliz.  Cromp.  34.  b.  fo  it  is  if  B.  throw  his  purfe  or  cloak  in  a 
buih,  and  A,  takes  it  up,  and  carries  it  away ;  fo  If  B.  flying  from 
the  thief  lets  fall  his  hat,  and  the  thief  take  it  and  carry  it  away,  for 
all  is  the  efleft  of  the  fame  fear.    Dalt.  ubi  fupra. 

So  if^.  without  drawing  his  weapon  requires  B.  to  deliver  his 
purfe,  who  doth  deliver  it,  and  A.  finding  but  two  fliSUings  in  it 
gives  it  him  again,  this  is  a  taking  by  robbery.  20  EUzn  Crompt.  34w 
Dalt.  ubi  fupra,  ^ 

(  a )  JPltwd.  Cm.  S59,  K  H )  New  Edit.  taf.  153.  f.  49V 

if 
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If  if.  have  his  purfe  tkd  to  his  girdle,  B.  aflkuhs  him  to  rob  him, 
and  in  ftruggling  the  girdle  breaks,  and  the  purfe  falls  to  the  groundt 
this  is  no  robbery,  becaufe  no  taking ;  but  if  jB.  takes  up  the  purfisp 
tut  if  B,  had  the  purfe  in  his  band,  and  then  the  girdle  breaks,  and 
ftriving  lets  the  purfe  fall  to  the  ground,  and  never  takes  it  up  again, 
this  18  a  taking  and  robbery,  Co,  P.  C  f.  69.  Dalt.  cap.  100.  Crw^u 

fol.  35. 

.  It  is  not  always  neceflary,  that  in  robbery  there  Ibould  be  ftrl&ly 
ft  taking  from  die  perfon,  but  it  fufficedi  if  it  be  in  bis  prefence,  as 
appears  by  fome  of  the  former  inftances,  in  cafe  it  be  done  with  a 
putting  in  fear :  as  where  a  carrier  drives  his  pack-horfes,  and  tlie 
thief  take^  his  horfe,  or  cuts  his  pack,  and  takes  away  the  goods :  fo 
if  a  thief  comes  into  the  prefence  of  j1.  and  with  violence,  and  putting 
jL  in  fear,  drives  away  his  horfe,  cattle,  or  (heep.  Ddlu  ubi  fupra. 
Stamf.  P.  C.  p.  27.  a. 

II.  Who  (hall  be  faid  a  perfon  robbing  or  taking. 

If  feveral  perfons  come  to  xob  a  man,  and  they  are  all  prefeut,  and 
.one  only  adlually  takes  the  money,  this  is  robbery  in  all.  , 

Pudfey  and  two  others,  viz*  A.  and  B.  afiault  C  to  rob  -  ^ 
him  in  the  highway,  but  C.  efcapes  by  flight,  and  as  they  1-3  J4 J 
were  aflaulting  him  A  rides  from  Pudfey  and  B.  and  aflaults  27.  out 
of  the  view  of  Pudfey  and  B.  and  takes  from  him  a  dagger  by  rob- 
bery, and  came  back  to  Pudfey  and  B.  and  for  this  Pudfey  was  in* 
diAed  and  convIA  of  robbery,  tho  he  aflented  not  to  the  robbery  of 
D.  neither  was  it  done  in  his  view,  becaufe  they  wei'e  all  three  af* 
fcmbled  to  commit  a  robbery,  and  this  taking  of  the  dagger  was  in  the 
mean  time.  28  Ellz.  B.  R.  Crompt.  34. 

And  fo  it  is  if  A*  B.  and  C.  come  to  commit  a  robbery,  and  A, 
(lands  centinel  at  the  hedge-corner  to  watch  if  any  come,  and  B,  and 
C.  commit  the  robbery,  tho  if.  was  not  adtually  preient,  nor  withia 
view,  but  at  a  diftance  from  them ;  and  the  like  in  burglary.  M  lii 
4.  13.  Co.  P.  C.  p.  64. 

III.  What  (hall  be  faid  a  putting  in  fear,  or  violent  taking. 

Without  putting  in  fear  or  violence  it  is  not  robbery,  but  only  larw 
ciny,  and  the  indidment  mud  run,  quod  vi  ti  armis  apud  B.  in,  regiq 
via  ibidem^  fsfc.  40  s,  in  pecuniis  numenatis  felonic^  fsf  violenth  apit  a 
ferfonA ;  and  therefore  if  the  word  violenth  be  omitted  in  th^  indict- 
ment, or  not  proved  upon  the  evidence,  tho  ic  were  in  alt  A  vi&  regid  tf 
felonici  cepit  a  perfon&j  it  if  but  larginy,  and  the  ofi^nd^  iLhaU  ha^o 

hit 
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his  dcrgjr.  Dy.  224.  b.  H.  17  Jae.  in  ^.  *.  /'r^*    Harmam  was  in- 
dited of  the  robbety  of  H^lfpetmyin  the  h^way ;  and  upon  the  cvh 
lience  it  appeared,  that  Harman  was  upon  his  horfe,  and  i^qoiroi 
Halfpenny  to  open  a  gap  for  hka  to  ^  out,  Hai^fenny  going  up  tbe 
bank  to  open  the  gap,  Harman  c^me  by  him,  and  flipt  bis  hand  info 
his  pocket,   and  took  out  his  puHc ;  Halfftnny  not  fn^jeding  the 
taking  of  his  purfe,  until  turning  his  eye  he  few  it  in  Harman^s  band, 
and  then  he  demanded  it,   Harman  anfwered  him^  Villain  ^  thou 
fpeakefl  ofthypurfi^  I  wll  pluck  thy  houfe  tver  thine  «ir»,  and  drhm 
thee  9Ut  of  the  country^  as  I  did  John  Somen,  and  then  went  away 
with  his  pnrfe ;   and  becaufe  he  took  it  not  with  fudi  violence,  as 
}>ut  Halfpenny  in  fear,  it  was  ruled  to  be  b«t  ftealdi,  and  not  robbery^ 
J       ^  for  the  words  of  menace  were  nfed  after  the-  taking  of  the 
^^^^-^  purfe,  wherefore  he  was  found  guilty  only  of  larcinyy  and 
had  his  clergy  (d). 

IV.  As  to  the  point  of  clergy  in  robbery. 

The  ftatnte  of  23  H.  8.  cap.  I.  (e)^  and  5  (sT  €  £.  6.  tap.  9.  do 
^ot  ouft  robbery  of  clergy  in  all  cafes,  but  only  in  two,  xnx.  when 
the  robbery  is  committed  in  a  manGon-houfe^  die  owner,  his  wife, 
children  or  ferrants  being  in  the  houfe  and  put  in  fear  (fjf  or  whea 
committed  in  or  near  the  highway. 

And  therefore  Trin.  S8  H.  8.  Mo$re^  «.  16.  p,  5.  A  man  iodi^bd 
of  robbery  in  quAdam  vii  regid  pedejhi  ductnt*  de  London  A^UUngton^ 
and  accordingly  found  guilty,  had  his  clergy,  for  the  words  of  the 
ftatute  are  for  robbery  in  or  near  tie  highway  he  /kail  be  cufted  ef  his 
clergy^  and  therefore  (he  indiAment  and  conviAion  muft  be  of  a  rob- 
bery in  velproph  altam  viam  regiam,  and  it  is  not  fuffictent  to  (ay  only 
vii  regia  or  via  regid  pedejiri. 

For  where  any  perfon  is  to  be  oufted  of  his  clergy  by  virtue  of  any 
SiGi  of  parliament,  two  things  are  always  requifite.     1.  That  the  in- 

/()  s  RoL  ktp*  154;  feemi  to  be  included  in  th6  word  atuhati 

UX)  But  it  (hoald  feem,  thit  this  wai  a  in  i  £.  6.  cap.  xa.  however  it  is  exprefsly 

pnn^te  Aealing  from  the  perfon  of  mother,  provided  for  by  3  &  4  IK  €^  Af.  M*  ^ 

•nd  Lhtrefore«  if  above  the  value  of  twelve-  (f)  Being  put  in  fear  is  necefi^y  oy  the 

ttcnce,  would  have  been  oufted  of  clergy  aj  H*  8.  cap,  i.  (and  alfo  by  t  a.  6. 

by  S  £7I«.  €af.  4.  if  the  indittraent  had  cap*  it.  which  perhaps  is  the  ftatute  in* 

been  lai«i  pormant  to  that  ftatute.  tended  by  our  author)  but  by  5  6sf  ^  £.  6* 

(e)  ThM  ftatute,  and  that  of  15  JT.  S«  tap,  9.  all  that  is  requifite  ic«   that  th« 

f4|^  3.  olUU  clergy  only  in  cafes  of  con.  owner,  ^c*  be  in  the  houfe,  tho  not  put  in 

viaion^  ft.anding  mute,  not  direftly  an«  ^r^  for\he  expreffion  of  that  ftatute  is, 

fwering,  b.t,  challenging  percmptortiy  a-  tbt  nvtuff  &c.  iting  m  ihi  b^fi%  wbaber 

bove  tbe  mi|nber  of  twenty,  but  does  not  peeping  9r  wiking. 
CKtcnd  to  th%  cafe  of  an  ottUawryi  but  tbia 

didtment 
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diftmeiit  bring  the  h&,  widUn  the  ftatute,  but  need  not  conclude  con^ 
ira  fvrmafHjiatytL 

9.  That  the  evidence  and  finding  of  the  jury  likewifc  bring  the  cafo 
Within  the  ftatiHCy  otherwife  the  prifpner  is  to  have  his  clergy. 

But  an  indidmeiit  of  a  robbery  in  Vilprop^  abam  viam  repam^  tho  ^ 
to  the  disjon^Uve  is  ufua)  at  Naugatf,  for  if  it  be  either  in  or  near  ir» 
tho  an  indiftment  ought  to  be  certain,  yet  this  is  not  the  fubftance  of 
the  indiiftment,  nor  that  wliich  makes  the  crime,  but  only  to  afcer- 
tain  the  court  as  to  the  point  of  clergy  to  ierve  the  flatuto. 

A  robbery  is  committed  upon  the  Tianus  in  a  (hip  there  p 
lying  at  anchor  below  the  bridge,  on  d)at  iide  of  the  river  ^^^  ^ 
which  is  in  MiddUfix ;  for  this  robbery  Hyde  and  others  were  in- 
dited as  of  a  robbery  dcHie  in  vil prgpit  altam  vlam  regium^  and  were 
oufled  of  d)isir  clergy»  for  the  Thames  is  in  trudi  aita  via  regia  the 
kbg's  high  ftream ;  and  if  it  were  not^  yet  it  is  not  &r  off  from  it, 
and  the  ftatute  lays  near  not  ueni> 

By  the  ftatute  of  25  H.  <J.  cap.  3.  fgj^  clergy  Is  ouftcd  upon  ex- 
amination, if  the  original  o&nie  were  committed  in  another  coun:y, 
and  excluded  from  clergy  by  23  H.  8.  cap.  I .  and  that  ftatute  exundf 
to  robbery  in  a  maufion^houfe,  or  in  or  near  the  highway. 

jf.  robs  B,  on  the  highway  in  the  county  of  C  of  goods  to  the  value 
only  of  twelve-pence,  and  carries  tliem  into  the  county  of  D.  it  is 
certain,  that  this  is  larciny  in  the  county  of  D.  as  well  as  in  the  county 
of  C  but  it  is  only  robbery  in  the  county  of  C.  where  the  firft  taking  . 
was,  and  for  robbery  he  cannot  be  indi<Sked  or  appealM  in  die  county 
of  D.  but  only  in  the  county  of  C,  but  he  may  be  indidled  of  larciny* 
in  the  county  of  D.  and  it  is  certab,  though  the  robbery  were  but  of 
the  value  of  one  penny,  yet  if  ^.  were  indited  thereof  in  the  county 
of  C^  he  (houid  have  had  judgment  of  death) '  and  been  excluded 
from  clergy. 

Yet  if  if.  be  indifted  of  larciny  in  the  county  of  D,  and  the  jury 
End  the  value  to  be  only  twelve-pence,  he  fi>ail  only  have  the  judg-  \ 

tnent  of  |)etit  larciny,  and  not  fufFer  deatli,  asheihould  have  done,  if 
he  had  been  indi&ed  of  robbery  in  the  county  of  C.  altho  it  appears 
upon  examination  upon  the  trial  in  the  county  of  Z).  that  it  was  a 
robbeiy  ;  the  like  law  is,  if  it  bad  been  a  robbery  in  a  dwelling-houfe 
within  the  ftatute  of  23  H.  8.  becaufe  it  caa  be  no  more  than  petit 

,  (gj  This  ftatute  was  in  cfFeft  replied  by  i  E,  6*  $4p.  tl«  Bat  U  revived  by  5  ^  6 
£.6.  cap.  to.        ' 

II  h  larciny 
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hrciny  in  the  county  of  D,  it  being  found  but  of  the  value  of 'twelve- 
pence,  and  accordingly  refolved  by  the  opinion  of  all  the  jufticcs« 
3 1  Ei'tz.  Moore^  ft.  'JSQ.  pag.  550.  for  the  ftatutc  of  25  H.  8.  ex- 
tended to  ouft  them  of  clergy,  where  clergy  is  demandable ;  but  the 
r  1  PT  finding  the  value  to  be  but  twdve-jience,  or  under,  no 
'■"'■'  clergy  is  demandable,  becaufe  petit  larciny,  but  the  party  is 
to  be  whipt  only. 

It  hath  been  before  obferved,  cap.  44.  that  upon  the  ftatutc  of  29 
E/iz.  cap.  1 5.  tho  A  and  B.  be  both  prefent  and  confenting  to  the 
bienking  and  entering  of  a  houfe  to  rob,  and  if.  only  enters  into  the 
houfe,  and  B  ftands  by,  jf.  (hall  be  oufted  of  his  clergy,  hut  B^ 
fhall  have  his  clergy  fij,  becaufe  J.  only  entered  the  houfe,  and  the 
vo!  ds  of  the  ftatutc  extend  only,  to  him  that  ai^ually  enters  the  houfe ; 
yet  if  A  and  B.  be  prefent,  and  confenting  to  a  robbery  in  or  near 
the  highway,  or  to  a  burglary,  tho  A.  only  actually  commits  the 
robbery,  or  a£^ually  breaks  and  enters  the  houfe,  and  B.  perchance 
be  vratching  at  another  place  near,  or  be  iibout  a  robbery  hard  by, 
vvhich  he  efiefts  not,  yet  they  are  both  robbers  or  burglars,  and  both 
Ihaii  be  oufted  of  their  clergy,  as  in  Pudfey^  cafe:  and  the  reafon  of 
the  difference  is,  becaufe  in  this  cafe  both  are  robbers  and  burglars, 
but  in  the  former  cafe  both  ftcal  not  in  the  houfe,  but  only  J.  and 
that  ftatute  binds  up  the  exclufion  of  the  clergy  to  ftealing  in  the  houfe. 
Anno  1672.  at  Newgate^  Hyde  and  A.  B,  C.  and  D,  conclude  to 
ride  out  to  rob,  and  acccordingly  they  rode  out;  but  at  HounJIow  ZK 
parted  from  the  company,  and  rode  away  to  Colirooi;  Hyde^  J.  BJ 
and  C.  rode  towards  Eghajn^  and  about  three  miles  from  HounJlo%L\ 
Hyde  A,  and  B.  afiaulted  a  man ;  bur  before  he  was  robbed  C.  feeing 
another  man  coming  at  a  diftance,  before  the  aiTauIt,  rode  up  to  htm 
^bout  a  bow-lhot  or  more  from  the  reft,  intending  either  to  rob  him, 
or  to  prevent  his  coming  to  aftift,  and  in  his  abfence  Hydc^  A.  and  B. 
robbed  the  firft  man  of  divers  filk  ftockings,  and  then  rode  back  to  C. 
and  they  all  went  to  London^  and  there  divided  the  ipoil:  it  was  ruled 
upon  good  advice,  I.  That  D.  was  not  guilty  of  the  robbery,  tho  he 
rode  out  with  them  upon  the  fame  defign,  becaufe  he  left  them  at 
Houpjlow^  and  fell  not  in  with  them,  it  may  be  he  repented  of  the 
dclign,  but  at  leaft  he  purfued  it  not.  2.  That  C.  tho  he  was  not 
aftually  prefent  at  the  robbery,  nor,  as  t  remember,  at  the  aflaulc, 

(b)  Butnowbyihcftatutcof3^4»^.     for  by  that  ftatute  dergy  is  tt^m  sway 
{^  M.  cap.  9.  he  would  not  have  bU  clergy,     £rom  ail  aidcra,  abcttcn,  gr  alfiftcrs. 

but 
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but  rode  back  to  fecure  his  company,  was  guilty  as  well  as  Hydcy  A* 
and  h.  and  thereupon  C  as  well  as  Hyde^  A.  and  B.  had  judgment  of 
death,  and  was  excluded  of  dergy,  the  indl£tment  being  for  robbery 
on  the  highway,  according  to  the  refolution  in  Pudfefs  cafe,  for  ihey 
were  all  robbers  on  tlie  highway. 

f oiler  128,  ift9.    4  Blackf.  Com,  ch.  17.  p.  243.  Index  to  1  Hawkr  P.  C«  tit!  Rob-> 

bery.    Foftcr.  xiS,  129.  feemi  contra. 


CHAP.    XLVII. 

Concerning  reflitution  of  goods  ^olen^  and  the  confi(cation  of  goods 

omitted  in  the  indi^ment  or  appeal, 

ALTHO  this  title  may  feem  to  come  more  properly  to  be  ex- 
amined, when  we  come  to  confider  of  the  proceedings  and 
judgment  in  criminal  caufes,  yet  in  as  much  as  it  properly  relates  to 
larciny  and  robbery  of  goods,  it  will  not  be  amifs  to  take  it  up  here 
as  an  appendix'  to  the  four  former  chapters  touching  larciny  and 
robbery. 

There  are  three  means  of  reftitution  of  goods  for  the  party,  from 
whom  they  were  ftolen,  viz.  1.  By  appeal  of  robbery  or  larciny. 
2.  By  the  ftatute  of  21  H.  8.  cap.  \\.  And  3.  By  courfe  of  com- 
mqn  law. 

I.  Upon  an  appeal  of  robbery  or  larciny,  if  the  party  were  conviil 
thereupon,  reftitution  of  the  goods  contained  in  the  appeal  was  to  be 
made  to  the  appellant,  for  it  is  one  of  the  ends  of  that  fuit. 

And  hence  it  is,  that  if  in  an  appeal  of  felony  or  robbery  the  ap- 
pellant omit  any  of  the  goods  ftolen  from  him,  they  are  forfeit,  and 
coniifcate  to  the  king.  45  £.3.  Coron.  100. 

And  fo  it  is,  if  he  brings  an  appeal  of  robbery  or  lan:iny»  p       ^ 
and  it  appears  upon  the  trial,  that  indeed  the  goods  were  the  ^^'^^•l 
plaintifPs;  but  yet  the  appellee  came  to  the  goods  not  by  felony,  but 
by  finding  or  bailment  or  tlie  like  without  felony,  the  plaintiff  forfeits 
thefe  goods  to  the  king  for  hiafalfe  appeal.  3  £•  3.  Coron.  367. 

But  if  the  defendant  in  thb  appeal  be  convifted,  he  (hall  not  onl« 
have  judgment  6f  deatfai  but  the  plaintiff  fhall  have  a  rcftitutxon  of 
}u8  goods.  '- 

.         Hh2  U^ 
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If  jf.  (leak  the  goods  of  B.  C,  and  D.  feverally,  and  B.  brings  Us 
appeal,  and  convids  the  ofiender,  yet  before  judgment  C  and  i>« 
may  purfue  their  appeals,  and  he  fliall  be  arraigned  alfo  upon  their 
feveral  appeats.  4  £.  4.  H.  a. 

So  if  judgment  be  given  againft  A,  upon  die  appeal  of  P.  yet  if  the 
appeal  of  C  were  begnn  before  the  attainder,  A.  fhatt  be  anaigned 
npon  the  appeal  of  C.  becaufe  he  is  to  have  reilitution  of  his  goods 
thereby,  yet  by  the  book  of  7  if.  4.  SI.  and  12  £.  2.  Coron.  379,  k 
feems,  that  the  fecond  trial  at  the  fuit  of  C  is  but  in  nature  of  an  in- 
queft  of  office  to  entitle  him  to  the  reftitution  of  his  goods,  becaufe  as 
to  the  judgment  of  life  he  is  already  in  law  a  dead  perfon,  and  the 
book  of  4  £.  4.  1 1.  /^^y  fpeaks  not  In  cafe  of  a  judgment,  but  only  of 
a  conviAtoa  or  finding  guilty ;  quarts  vide  44  E.  3.  44.  yet  vide 
Stamf.p,  66  and  107.  it  feems  the  attainder  is  no  bar  to  C. 

But  certain  it  is,  that  if  ^  be  attaint  at  the  fuit  of  B.  and  then  and 
aot  bcf ore  C.  commences  his  appeal,  A,  (hall  not  be  arraigned  there* 
bpon;  fadt  if  he  be  afterwards  pardoned,  then  be  (ball  be  arraigned  at 
die  fuit  of  C.  commenced  after  the  attainder,  6  ^.  4<  6«  hm  10  H.  4» 
CWm  22^.  But  if  the  attainder  were  at  the  king's  firit  for  diat  very 
felony,  for  which  C.  brought  bis  a4>peai  alter  the  attainder,  then  ^ 
feems  he  (hall  not  be  put  to  anfwer  it.  St€mf.  P.  C.  /.  106. 

Now  touching  reftitutions  upon  appeals,  Stamf.  Lit.  UL  r4/.  10. 
/pi.  165.  hath  given  us  a  full  accoiint,  Khali  follow  hismediodpaidy 
«nd  fommarily.  1.  Where  the  ptaindff  Ihall  have  leftitntioik  9. 
When.     3.  Of  what  things. 

P       .      1.  As  to  Acjirfif  where  sad  in  what  caiea  the  paity  up- 
^^^^i  pellant  (hail  have  reftitution. 

1 .  It  muft  be  upon  frefii  fuit,  and  dio  aotiently  die  law  was  firid 
herein  as  to  the  tkne  and  manner  of  the  purfuit  and  apprehending  of 
the  feion,  yet  the  law  is  now  more  liberaL 

If  the  felon  be  taken  by  any  odiers,  as  by  the  (biieriff,  yet  if  ibe, 
party  robbed  come  within  a  year  after,  and  gives  notice  of  the  fekmy, 
and  enters  his  appeal,  this  is  a  fre(h  filit,  tf  be  u(ed  his  diUgrace 
'  Aortiy  after  the  felony  to  have  wken  him.  1  H.^  43»  i. 

2*  The  appellant  muft  proceed  wkh  bis  appeal  to  conviA  the  felon  ; 
but  yet  in  cafes  of  impO(&biiity  of  fuch  codviAion  it  is  fu^ienttfaat 
he  ufed  his  endeavour ;  as  if  he  takes  dte  -felon,  and  impriioas  bin» 
And  he  dies  within  the  year,  and  befoit  the  appeal  eomcneoced;  (q  if 

{mj  That  c«fe  wai  of  a  (ccond  appeal  broti^t  before  chc  party  had  pleaded  td  tltt  (M> 

die 
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the  party  abjure  or  break  prifoa  after  he  is  taken,  1 2  £.  2.  Cor  on.  380. 
fa  as  the  appeal  be  cooichehced  within  the  year  and  day,  aod  that  he 
made  frefli  fuit,  2Q  JJfiz*  S2.  or  if  he  challenge  peremptorily  above 
the  numbet  appointed  by  law,  ftands  mute  of  malicei,  or  bath  his 
clergy  (h)^  8  i/1  4.  1.  or  be  outlawed. 

2.  As  to  the  fiC9ndi  when  he  (hall  have  reAitotion* 

He  (hall  have  reftitution  after  judgment  againft  the  appellee,  and 
before  execution  made  or  prayed.    21  £•  4.  73.  3. 

He  Ihall  have  reftitution  after  conviction  of  the  principal,  and  be- 
fore convidiion  of  the  acceflary,  and  after  convis^tion  of  one  of  the 
principals  before  convidlion  of  the  other,  or  tho  the  other  be  acquit* 
tcd*upon  his  appeal,    21  E.  4.  16  a.  \0H.  4.  Coron.  466. 

But  if  A,  fteal  feverally  the  goods  of  B.  and  C  and  he  be  convid 
upon  the  appeal  of  B.  yet  C.  fhall  not  have  reftitution  till  be  be  con^ 
vidi  at  his  fuit  alfo,  4  £.  4.  1 1 .  fufra.  altho  the  felon  be  convi£k  at 
the  fuit  of  the  appellant,  yet  he  is  not  to  have  reftitution  till  the  fre(h 
fuit  be  inquired,  which  is  to  be  done  by  the  fame  jury  that  convidls 
the  felon,  if  he  plead  to  inqueft,  but  if  he  confels  the  felony,  or  fiand 
mute,  it  fhall  be  inquired  by  inqueft  taken  ex  officio  by  the  |.  ^ 
judge.    1  H.  4. 5.  a.  2  R.  3. 12.  3  H.  7. 12.  A.  L54U 

3.  Of  what  things  he  is  to  jiave  reftitution. 

If  a  felon  waive  the  goods  ftolen  without  any  purfuit  after  him, 
thofe  goods  are  not  in  taw  bona  waiviatq^  nor  forfeit  to  the  king  or 
lord  of  a  francbife;  but  if  he  waive  thefi|  upon  a  purfuit  of  him,  then 
they  are  hna  waiviata^  and  forfeit  to  t)ie  king  or  lord  of  the  liberty  ; 
quodviJ§  5  Cq»  Rep.  109.  a,  Foxley^s  cafe. 

And  this  forfeiture  js  not  like  a  ftr^yi  vvbere  thp  the  lord  may  fei?^ 
yet  the  party,  who  is  the  owner,  may  retake  t)iem  within  the  ytaf 
and  day,  l>ut  here  the  true  owner  cannot  feize  his  own  goods,  tho 
uppn  frefti  fuit  ynhhin  ^e  ye^  ^od  day.  8  £.  3. 11.  a.  Jvowry  151. 
*  £.  3.    Cor,  163. 

But  yet  this  is  not  an  abfolute  lofs  of  the  owaer's  goo4s,  bi^t  rather 
an  expediejiit  fettled  by  i^w  to  flrive  the  owf^er  tp  convid  the  fplon 
^y  prafecntji^g  fa}9  ^ppfcal,  afi4  tjiereforie  if  he  make  freih  fuit,  ^sd 
profecytc  his  ^ppe^l,  a|i4  t^e  felpi^  ))e  thereupon  conviA  ^d  attain):, 
apd  the  frefli  fi^it  be  iiiquired  9f)d  fpap4  ^y  ¥?^<^^  9^  V^V^&  of  office, 
he  (hall  have  reftitution  of  tlie  goods  fo  waived.  5  Co.  ^.  ^O^. 
foxig'^  cafe,  3  £,  3.  Coron.  162- 

(I)4£.4,i9.  i. 

Hh  3  But 
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•  But  more  of  refticution  under  the  next  general,  for  it  is  regularly 
true,  that  of  what  things  the  owner  fhall  have  reftitution  upon  the 
ftatute  of  21  H,  8.  he  (hould  have  reftitution  upon  a  conviftion  in  an 
appeal  at  ccmmon  law,  a,nd  ^  converfo^  fo  that  what  is  faid  upon  the 
ftatute,  is  applicable  to  reftitution  upon  an  appeal. 

II.  By  the  ftatute  of  21  H,  8.  cap.  1 1 .  it  is  enadled,  "  That  if  any 
**  perfon  do  rob  or  take  away  the  goods  of  any  of  the  king's  fuhjefts 
'*  within  this  realm,  and  be  indided,  arraigned,  and  found  guilty 
*'  thereof,  or  otherwifc  attainted  by  reafon  of  the  evidence  of  die^ 

party  fo  robbed,  or  owner  of  the  faid  money,  goods  or  chattels,  or 

any  othtr  by  their  procurement,  that  then  the  party  fo  robbed,  or 
**  owner,  fliall  be  reftorcd  to  his  money,  goods  or  chattels,  and  the 
••  juftices,  before  whom  fuch  perfon  fliall  be  fo  attainted,  or  found 
r  1  **  g^il^y  by  reafon  of  the  evidence  of  the  party  fo  robbed,  or 
L  j^  J  *4  owner,  or  by  any  other  by  their  procurement,  have  power 
••  to  reward  writs  of  reftitution  for  the  faid  money  or  goods,  or  chat- 
*'  tels  in  like  manner,  as  tho  any  fuch  felon  or  felons  were  attainted 
''  at  the  fuit  of  the  party  in  an  appeal. 

This  ftatute  introduced  a  new  law  for  reftitution :  for  before  this 
ftatute  there  was  no  reftitution  upon  an  indidlment,  but  only  upon  an 
appeal.    22  E,  3.  Coron,  460.  Stamf.  P.  C.  p.  167.  a. 

Tho  the  ftatute  fpeak  of  the  king's  fubje&s,  it  extends  to  aliens  * 
robbed ;  for  tho  they  arc  not  the  king's  natural-born  fubjeSs,  they 
are  the  king's  fubje^,  when  in  England^  by  local  alligeance. 

If  the  fervant  be  robbed  of  the  mafter's  money,  and  the  mafter,  or 
his  fervant  by  his  procurement  give  evidence  and  convift  the  felon, 
the  mafter  ftiall  have  a  writ  of  reftitution,  if  it  appear  upon  the  in- 
dictment and  evidence  it  was  the  mafter's  money,  for  the  ftatute  gives 
reftitution  to  the  party  robbed  or  owner.    Stam/>  P.  C  p.  1 67. 

If  J.  be  robbed  by  B.  and  C.  and  B.  only  is  conviA  of  the  robbery 
by  the  evidence  of  jf,  he  ftiall  have  reftitution,  for  fo  he  ftiould  have 
had  in  cafe  of  an  appeal. 

If  jf.  be  robbed  of  an  ox  by  B.  who  fells  him  to  C.  who  keeps  the 
money  in  his  hands,  and  after  killa  the  ox,  and  fells  the  flefti,  or  if 
the  money  be  feized  in  the  hands  of  the  thief,  ji.  may,  if  he  pleafes, 
have  a  writ  of  reftitution  for  the  money.  Noy^s  reports,  Harrises 
cafe  (cj   . 

[e)  N<y  uZm 

So 
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So  if  money  be  (lolen,  and  the  thief  taken,  and  the  money  feiz.ed« 
I>e  (hall  have  reftitution  of  the  money. 

The  teftator  is  robbed,  the  thief  is  convl6l  upon  the  procurement 
of  the  executor,  he  (hall  have  reftitution,  3  £//z.  BenL  87.  Dy.  201. 
<3  Co.  Rep.  80. 

It  hath  been. a  great  queftion,  if  goods  be  ftolcn,  and  by  the  thief 
fold  in  a  markel-overu  whether  the  thief  being  convicted  upon  the 
evidence  of  the  party  robbed,  he  (hall  have  reftitution  upon  this  fta- 
tute  of  the  thing  fold  or  not,  the  buyer  not  being  privy  to  the  felony  i 
thofe  that  held  he  ftiould  not,  ground  themfelves  upon  the  -  , 
book  of  \2  H.  8.  10.  Mr.  DaltorC%  opinion,  cap.  111.  p.  ^^^"^^ 
299.  (d)  upon  the  refolution  in  the  cafe  of  market-  overt^  b  Co.  Hep* 
83.  6.  which  was  upon  occafton  of  a  writ  of  reftitution  fej^  where 
it  is  held,  that  the  fale  in  market-overt  is  a  bar  to  the  reftitution ; 
and  upon  the  ftatute  of  31  Eiiz.  cap.  12.  where  it  is  fpecially  pro- 
vided, that  notwithftanding  a  fale  of  a  horfc  in  market-overt  the  owner 
may  take  him  within  fix  months  after  the  felony  upon  proof  of  hi& 
property,  which  evidenceth,  that  after  the  fix  months  he  fhall  not 
have  reftitution ;  and  of  this  opinion  was  Hyde  juftice  f/J  at  the  fef* 
fions  held  after  Trin,  13  Car.  Brown  juftice  dijjentienu. 

But  it  feems  he  (hall  have  reftitution  upon  this  ftatute,  notwithftand* 
ing  die  fale  in  market-overt  of  the  goods  ftolen,  and  as  to  the  au- 
thorities, the  12  i/.  8.  10.  was  before  the  ftatute  of  21  //.  8.  and 
Mr.  DaltorCs  opinion  feems  to  be  grounded  upon  it ;  the  cafe  of  mar^ 
'iet-avert^  5  Co.  Rep.  it  is  true  feems  to  be  againft  the  reftitution^  tlia 
the  cafe  fell  ofF  upon  this,  that  the  fcrivener's  Ihop  was  no  market-* 
^vert  by  the  cuftom  of  London. 

As  to  the  ftatute  of  31  E^liz.  to  which  I  may  add  alfo  the  ftatute  of 
1  Jac.  cap.  21.  that  enafts,  "  No  fale  of  ftolen  goods  in  London^ 
yu  ff'ijimtnji^r  oxSouthwatk^  or  within  two  miles  to  a  broker,  (hall  make 
**  any  change  or  alteration  of  the  property  or  intereft :"  Thefe  ftatutes 
make  nothing  as  to  the  cafe  in  queftion,  for  without  queftion  the  fale 
in  market-overt  changeth  the  property  in  thofe  cafes,  wherein  thefe 
and  the  like  ftatutes  have  not  ena£ted  the  contrary,  and  therefore  tliei 
party  cannot  take  them  again  from  the  buyer,  unlefs  in  caie  of  bro-. 
kers,  and  ftolen  horfes,  utfupra :  but  this  comes  not  to  the  queftion 
in  hand,  for  here  the  a^  of  parliament  gives  the  reftitLution,  and  that 
only  where  the  felon  is  conviiled ;  and  this  reftitution  is  not  prevented 

(  J)  New  Edit.  eMp.  164.  /.  543.  {e)  lAnd.  344.  (/)  Kst.  35. 

Hh  4  by 
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by  the  falc  in  martcct-ovcrt.  1.  This  aft  was  ix^ade  to  encourage 
pcrfons  robbed  to  purine  malefiftors,  and  therefore  they  have  an  af-r 
furance  of  reftltution,  and  it  would  be  finall  encouragement  if  a  thief 

P        ^  by  fa!e  in  market-overt,  which  js  ^very  day  in  almoft  every 

••^      -•  (hop  in  London^  fhoqld  elude  it. 

2.  It  were  againft  the  common  goodi  and  would  encourage  offbqders 
to  die  commpn  detriment,  if  this  fale  (hould  conclude  the  owner. 

3.  The  man  thai  is  robbed,  is  robbed  againft  his  will,  and  cannot 
help  it  \  but  the  buyer  of  ftolen  goods  paay  chufe  whether  he  w^Il 
buy»  or  if  he  buy,  may  yet  rcfofe  to  buy,  unlefs  well  fecurpd  of  the 
property  of  the  goods,  or  knowing  the  owner* 

And  if  it  be  faid,  that  the  reftitution  fltall  be,  as  in  cafe  qf  ai;| 
appeal,  and  a  fale  in  market-qvert  had  barred  a  reftitution  in  9ui 
appeal. 

I  anfwer,  1 .  That  it  is  but  gratis  ^i^Hm%  that  a  $ile  in  a  tn^ket- 
«vert  had  barred  reftitution  in  an  appeal,  for  there  is  no  authority 
for  it,  but  the  only  book,  ths^t  I  know  in  the  cafe,  is  to  the  contrary, 
ViZ.  2  Co.  In/lit.  ^.714.  If  ^.  commit  a  robbery,  the  lung's  offi- 
cer feizeth  the  good$  ftolen,  and  fells  them  in  market-overt,  the  party 
robbed  convifteth  A,  upon  his  appeal,  he  ftiall  have  rcftittition  noc^ 
withftanding  fuch  fale,  if  he  made  frefti  fuit.  2.  But  f^ppofe  the 
appellant  fliould  not  have  reftitution,  yet  that  reftrains  not  ^ftitatioq 
in  cafe  of  the  ftatute  of  21  if.  8.  for  the  words  jfs  though  he  had 
been  attaint  in  an  appeal  are  not  reftriftive,  but  relative  only  to  the 
fiianner  of  the  writ  of  reftitution,  which  (hall  be  fpch  as  ^n  aq 
appeal. 

For  authorities,  }.  It  hath  bieen  ^he  ^onfti^nt  prance  s^t  Newgate^ 
that  fale  in  market-overt  hath  not  been  allowed  againft  ^is  writ  of 
reftitution,  and  this  Mr.  Lec^  the  fecondary  there  for  above  thirty 
3rears,  hath  attefted  openly  in  the  court  there  oftentimes  before  my- 
felf,  and  divert  others  fg):  again,  2  Co.  Injlit.  ^.714.  lord  Cok€\ 
6pinion  was  in  thcfe  words.  So  that  in  this  cafe  alfoy  (viz.  upon  the 
ftatute  of  21  H.  8.  cap,  11.^  t^e  party  robbed^  ormvnert  ftail  have 
rcjiitution  notwithjianding  any  fale  in  market-overt^  and  with  this  agreed 
myfelf  and  juftice  Twifdcn  upon  conftdcration  of  thi^  ftatute. 

Upon  this  ftatute  of  21  if.  8.  if  the  offender  be  convi£| 
1545  J  upon  the  evidence  of  Ac  party  robbed,  or  ownerj,  he  fliaU 

have 
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h^ve  refilnition,  tho  there  Vftrt  no  irdb  fuit,  or  zaj  inquiry,  by  u^ 
fjuell  touching  the  fame,  and  this  is  confttntpradice,  tho  in  cafe  of 
an  appeal  it  be  otherwife. 

if  J,  be  robbed  by  jS*  of  a  Clrer  cup,  a  piece  of  cloth*  and  o&er 
thingSi  and  if.  prefers  an  indi£tment  only  for  one  of  them,  as  namely  the 
cloth,  and  convict  the  felon,  he  ihall  have  reftitution  of  no  more  than 
what  is  contained  in  the  indidbnent,  s»d  the  goods  omitted  are  con* 
fi{cate  to  the  king,  as  in  cafe  of  goods  omitted  in  an  appeal,  44  £•  3« 
44.  fAJ  tamm  qugtre^  for  it  is  not  reaUy  the  party's  iiiit.  Fidt  Dalt^ 
(Op.  111.  f.  2a8.  (ij 

If  A,  have  his  goods  ftolen  by  B.  nod  A.  prefers  a  bill  t)f  indifbieatY 
which  is  found,  whereupon  B.  iit%  and  is  outlawed,  A^  Ox^  have 
reftitution,  for  he  gave  evidence  upon  the  indi£iment»  which,  tho  it 
be  not  a  conviflioo,  is  the  ground  of  the  outlawry,  which  is  an  at- 
tainder.   JDalu  uii  fupra, 

A.  and  B.  have  their  feveral  goods  ftojen  by  C*  A*  prefers  his  biU 
pf  indi£tnient  for  his  goods,  C  is  thereupon  convicted,  notwitbfiand- 
jDg  that  cpnvidtion  B.  may  prefer  his  bill,  and  C,  ihall  be  thereupon 
^rrai^ned  and  tried,  to  the  end  that  B,  may  have  his  reftimtion, 
which  be  could  not  have  by  the  conviction  upon  the  indiAment  of  A^ 
becaufe  a  diitindl  felony,  tho  moft  uiually  at  the  fame  ieffions  the  fe* 
vpral  indiflments  againft  the  fame  peffon  are  tried  by  the  fame  juiy : 
vide  4  £.  4.  1 1 .  Stamf.  P.  C.  /»/.  167.  *. 

9ut  fuppofe  diat  C*.  be  attaint  on  the  indi^tmeivt  preferred  by  A. 
findTeprieved  till  another  feflions,  and  then  B.  prefer  a  bill  of  indi&« 
mcnt  for  another  robbay  upon  him  by  (7.  in  this  cafe  C.  may  plead 
to  th^  country  if  he  pleafe,  and  upon  conviAItei  B.  Audi  have  reftit* 
tuiion,  for  the  cotin  is  not  bound  to  take  notice  at  another  feffions, 
th^t  he  is  attaint^  but  he  may  if  he  pleafe  plead  autrefoits  attaint,  and 
refufe  to  ^fwer,  and  then  by  the  book  of  44  £.  3.  44.  in  c^e  of  an 
appeal  he  Ihouid  have  no  reftitution,  but  his  goods  Ihould  be  con- 
Afcate  to  the  king,  but  I  think  that  to  ferve  the  fiatute  of  21  p  ^^ 
//.  8.  as  to  the  point  of  rcilimtion  the  coun  may  and  in  ^-^^  •' 
reafon  ought  to  inquire  by  an  inqueft  of  offce  touching  the  robbery 
of  B.  and  being  afpertaincd  of  it  thereby  to  grant  xjrfUtution,  tho  they 
pught  to  give  no  new  judgment  of  death  upon  fuch  inqueft,  at  Icaft, 
Vnlefs  the  prifoner  had  pleaded  to  the  indidlment  not  guilty,  and  put. 

^  fPJ  ThU  U  more  dirajftly  piovtd  C79r«w  loo,  (Ij  Nm  E^  wHfuf^rM. 

bimfelf 
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himielf  upon  the  country:  vide  4f  E.  4^  11.  Jbalt.  cap.  111.  p.  714^ 
715.  ft  J,  Stamf.  Pi  C.  p.  107.  • 

And  thus  hr  of  reftttution  by  the  Aatute  of  21  i/.  8. 

HI.  ReftitutioQ  by  courfe  of  law  is  either  by  taking  his  goods,  or 
by  action. 

1.  As  to  retaking  of  goods  ftolen :  if  A.  fteal  the  goods  of  B.  and 
JS.  take  his  goods  of  ^.  again  to  the  intentto  favour  him  or  maintain 
him,  /  this  is  unlawful  and  punifliable  by  £ne  and  imprifonment  (l)^ 
but  if  he  take  them  again  without  any  fuch  intent,  it  is  no  oS?nfe» 
Mick.  16  ^ac.  B.  R.  Higgins  znA  Andrews  (m)y  but  juftifiaUe. 

But  after  the  felon  is  convi  Aed»  it  can  be  no  colour  of  crime  to  take 
bis  goods  again,  where  he  finds  themt  becaufe  he  hath  purfued  the 
law  upon  him,  and  may  have  his  writ  of  reftttution,  if  he  pleafe. 

2.  By  courfe  of  common  law  :  A.  fteal  the  goods  of  £•  vlx.  fifty 
pounds  in  money,  A,  is  convi£ted,  and  hath  his  clergy  upon  the  pro- 
iecution  of  B.  B.  brings  a  trcver  and  converfion  ft>r  this  fifty  poimds, 
and  upon  not  guilty  pleaded  this  fpecial  matter  is  found,  and  adjudged 
for  the  plaintiff,  becaufe  now  the  party  hath  profecuted  the  law 
againft  him,  and  no  mifchief  to  the  common  wealth  s  but  it  was  held, 
that  ff  ^man  felonioufly  fteal  goods,  and  before  profecution  by  in« 
diditient  the  party  robbed  brings  troverf  it  lies  not,  for  fo  feloniea 
ftould  be  healed.  M.  1652.  B.  R,  Dawkes  and  Coveneigh  (n)  \  vide 
mccordant  Nofs  reports  fej^  Markham  and  Cob  ;  but  if  the  plaintiff 

^       ^  had  not  given  evidence  upon  the  conviction,  it  was  held,  that 
L^^/ J  the  aAton  by  tiot,  but  the  goods  were  confifcate  to  the  king, 

and  for  want  of  that  averment  in  the  cafe  of  AfarkAam,  iudgment  waa 

given  for  the  defendant  in  trefpafs. 

Blackr»Com.  lib,  iv«  capt  19.  p.  377.  &  cap*  27.  p.  ^, 

( I )  Nruf  Edit.  tap.  164.  ^.  543*  ii  put  to  tlie  inquiry  and  profeeutioa  of  tlie 

(/j  And  fo  feema  Uic  pndice  of  id<-  fdoo*  and  theitoy  great  encouragcmcot  is 

vertiuac  a  reward  for  bringing  goods  fto«  given  to  the  commiflion  of  fuch  offeAfi^t. 

len,  ano  no  queftiona  alked,  which  I  have  SttfefitM,  e«f*  56. 

heard  lord  chancellor  Maeilttfidd  declare  to  (  ai )  A  R^t,  Rep*  55, 

be  highly  criminal,  aa  being  a  fort  of  com*  {n\  StjU  3461 

pounding  of  felony,  for  the  goods  by  tbit  {  0  j  ^y  S^t 

wcuA  returning  to  the  ri^t  ownai  a  ilop 


CHAP. 
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CHAP.    XLVIII. 

Of  burglary,  the  linds^  and  puntJhmenU 

I  COME  to  thofe  crimes  that  fpecially  concern  the  habitation  oT  % 
man,  to  which  the  laws  of  this  kingdom  have  a  fpecial  Tefpe£l, 
foecaufe  every  man  by  the  law  hath  a  fpecial  protedlion  in  reference 
to  his  houfe  and  dwelling,  (a) 

And  that  is  the  reafon,  that  a  man  may  affemble  people  together 
for  the  fafeguard  of  his  houfe,  which  he  could  not  do  in  relation  to 
travel,  or  a  joomey.    21  H.I.  39.  a. 

And  upon  the  fame  reafon  it  is,  that  not  only  by  the  ftatute  of  2^ 
H.  8.  cap.  h.  but  even  by  the  common  law,  if  any  come  to  commit 
a  felony  upon  me  in  my  houfe,  and  I  kill  him,  it  is  no  felony,  nor 
induceth  any  forfeiture  ;  quod  vide  fupra^  p^  487.  vide  Sir  Henry  SpeU 
man  Gloff.  tit.  Hamfecken^  l^  ibidem  tit.  Burg/aria,  whereby  it  appeats, 
that  by  the  antient  laws  of  Canutus  (h)y  and  of  i7. 1 .  (c)^  it  was  pu- 
niihed  with  death. 

The  common  genus  of  ofienfes,  that  comes  under  the  name  cf 
Hamfecken^  is  that  which  is  ufuaily  called  houfe-breaking,  which 
fometimes  comes  under  the  common  appellation  of  burglary^  whether 
committed  in  the  day  or  night  to  the  intent  to  commit  felony,  -  -  • 
fo  that  houfe- breaking  of  this  kind  is  of  two  natures.  •■'^      -■ 

1 .  That  which  in  a  vulgar  and  improper  acceptation  is  fometimes 
called  burglary.     And, 

2.  That  which  in  a  ftridl  and  legal  acceptation  is  fo  called. 

I.  As  to  the  former  of  thefe,  hamfacken^  houfe-breaking,  or  burg- 
lary  in  a  vulgar  acceptation  is  of  feveral  kinds. 

1.  Robbing  of  any  perfon  by  day  or  night  in  his  dwelling-houfe, 
the  dweller,  his  wife,  children,  or  fervants  being  in  the  houfe,  and 
put  in  fear ;  this  requires  that  there  be  fomething  taken,  but  it  re- 
quires not  an  aAual  breach  of  the  houfe ;  but  it  is  all  one,  whether 
he  aflually  breaks  the  houfe,  or  enters  per  oftia  aperta,  for  it  is  ai^ 

faj  That  thU  wu  the  notion  among  the  utmhumfasfi, 

^omani  iUo  zppezTt  irom  Cicgro  in  •rathng  (hj   /.  6i.  reckons   irruptio  in  donmm 

fro  dgmOfCXf.  ^l,  Sluidtnimfmn&ius,  quid  umong  \hcfetiira  inexffiahilia. 

0mnireiigiMemMuUinit  fuam  domus  uniujeujuf^  (c)  I,  8o.  See  Wiik.  Ltg,  An^io-^M»  p. 

"  '  ■  *73. 

truth 


J'w  ttwam  f  hie  armjunt^  biefocif — -fyokper' 
ugitm  tfi  itgfuanm  mnHnst  nt  indt  ^iripi 
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truth  robbery  either  way,  and  from  this  oBfenfe  clergy  is  taken  away 
by  the  ftatute  of  23  H.  8.  cap.,\*  and  25  H.  8.  caf.  3.  fnMn  the 
principal,  and  by  the  ftatote  cS  4  &  b  P.  f^  Af.  cap,  4.  from  the  ac« 
ccflary. 

2.  Robbing  a  perfon  by  day  or  night  in  bis  dwening'-boiife,  the 
dweller,  his  wife,  children,  or  fervants  being  in  the  houfe,  yand  not  pot 
in  iear ;  this  requires,  I .  An  a<fhjal  hoofe  breaking  o(  the  boiirc. 
9.  An  actual  taking  of  fomething,  but  the  perfons  need  not  be  put  in 
fear ;  and  by  the  ftatute  of  5  {^  6  £.  6.  cap.  9.  clergy  is  in  this  cafe 
taken  from  tlie  priiKipal,  that  enters  the  houfe  ;  and  by  the  ftatute  of 
4fiSP.fstM.  cap,  4.  from  the  acceflary  before. 

3.  .Robbing  a  dwelling-houfe  by  day  or  night,  and  taking  away 
goods,  none  being  in  the  houfe  -,  this  requires  an  a£tual  breaking,  and 
9n  a^^I  taking  of  ibmething,  and  without  the  latter  it  is  not  felony, 
but  if  accompanied  with  both,  and  the  taking  of  goods  be  of  the  value 
of  fi^e  (billings,  it  is  excluded  from  clergy  by  39  EUz.  cap.  1 5. 

4*  A  breaking  of  the  houfe  in  the  day  or  night  to  A\e  intent  to 
Seal  or  commit  a  felony,  any  perfon  being  in  the  houfe,  and  put  ia 
fear,  tbo  nothing  be  aAually  taken ,  this  is  burglary  by  At  coounoa 
Uw,  if  it  is  in  the  night,  and  felony  by  the  ftatote  of  1  £.  6.  cap.  12. 
ibo  in  the  day,  and  is  excluded  from  clergy  by  the  ftatute  of  1  £.  &i 
whether  by  day  or  by  night,  but  then  it  requires,  1.  An  adual  break-* 
ing  of  the  houfe,  and  not  an  entry  per  oftia  aperta.  2.  An  entry  with 
|.  -  intent  to  commit  a  felony,  and  fo  laid  in  the  indidment, 
1549 J  Poutter's  cafe,  1 1  Co.  Rep.  31.  *. 

3.  A  putting  in  fear,  but  accefiaries  have  clergy. 

II.  Legal  or  proper  burglary  is  of  two  kinds,  viz.  \.  Complicated 
9nd  mixed  with  another  felony,  as  breaking  the  houfe,  and  ftealing 
goods,  either  with  putting  in  fear  or  without  putting  in  fear,  fome* 
body  in  the  houfe,  or  nobody  in  the  houfe,  which  requires,  I .  That 
it  be  done  jii  the  night.     2.  That  there  be  an  adtual  breaking. 

2.  Simple  burglary,  and  that  either,  1.  With  putting  in  fear,  and 
then  the  principal  is  excluded  of  clergy  by  the  ftatute  of  1  £•  6*  and 
alfo  £com  the  ftatute  of  IS  Eliz.  or,  2.  Without  putting  in  fear,  and 
then  he  is  excluded  of  clergy  by  the  ftatute  of  J  8  Eliz, 

And  this  chapter  fpeaks  only  of  proper  or  le^  burglaries,  of  diofe 
improper  burglaries  I  have  ipoken  before. 

Burglary  is  d.^cribcd  by  Sir  Henry  Spetman  (c)  to  be  noffuma  £^ 

(^ )  it  vtrh  bur^strU. 

fupn^ 
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tupth  aiia^us  hMufCtdi  vel  tcthfitty  ttiam  mutorum  f^rtsmmvi  eiviUH 
its  aut  burgi  ad/ehmam  perpetranJam. 

My  lord  €vh  P.  C.  cap.  14.  p.  63.  more  fblly  dcdferibes  it.  ^  A 
**  burglar  is  he,  that  in  the  nighc-dme  breaketh  and  eotreth  ioK»  a 
''  maniion-hoofe  of  another  of  intent  to  kill  foroe  reafonaUe  creatafe;, 
*<  or  to  commit  fome  oAer  fek>ny  mdun  the^ne»  whcdMr  his  felo« 
^  niom  intent  be  executed  or  not. 

And  accordingly  die  indidment  nins,  fufd  J.  S.  1  /£e  Julii  ^nrnt 
lie*  in  noife  tju/dem  diet  vi  H  armis  domum  manfimalem  A.  B.  ftkmct 
Csf  harglariter  /regit  &  tntravh^  ac  ad  tunc  ft  ibidem  unttm  fcypkum 
argenteum  Vc,  de  bonis  &  catailss  ejufdem  A.  B.  h  eadem  ehmo  invien^ 
fehnlxi^  fi  htrgUtriter  furatus  fuit^  cepit  H  afporfavit ;  or  if  no  &dt 
were  adnaUy  committed,  then  ex  intentiene  ad  bona  bf  cataHa  ^fdem 
A.  B.  in  eadem  dom^  exiftem^  felomc^  li  bttrglariter  Jkrandtim^  caj^ 
endttm  &  afportamium^  or  ei  intenttone  ad  rpfian  A  B»  ibidem  ftkmA 
ittterficiendum  contra  pacem  tic. 

And  note,  diat  ihefe  feveral  clatifea  in  die  indiAment  zxt  effentU 
to  the  eonfUtudon  of  burglary,  1 .  That  it  be  faid  noifanteft  or  in 
noSe  ^ufdem  diet  (f)y  for  if  it  be  in  the  day-time,  it  is  not  -  ^ 
iHirgkry.  f .  That  it  be  faid  in  the  indiftment  botrglariter^  LS59i 
for  It  is  a  legal  word  of  art,  without  wbkh  burglary  casnot  be  ex- 
predU  with  any  kind  of  other  word  or  other  circomlocutlon,  and 
dierdfore,  where  the  indiAment  is  hurgaliter  inflead  of  bwrglariter^  it 
makes  no  indifiment  of  bm^Iary,  fo  if  it  be  bttrgenter.    4  Co.  Rep, 

3.  It  mnft  he /regit  V  intravtt^  for  it  is  held,  diat  breaking  with- 
out entring,  or  entring  widiont  breakhig  makes  not  burglary,  fed  de 
hoc  infra  \  yet  Trin^  5  Jac*  B.  R.  an  indidhnent,  quddfdonic^  U 
burglariter  fregit  donrnm  manftonalem^  &r.  was  a  good  indiAment  of 
burglary,  and  that  the  entry  is  fufficieptiy  implied,  even  in  an  indiA- 
ment,  by  the  words  burglaxiterfreglt^  but  the  fafeft  and  comoum  way 
is  to  fay  fregU  bt  intravit. 

4.  It  muft'be  faid  dtmum  manjumafem^  where  burghiry  is  com* 
mitted  in  a  houib,  and  not  genendly^^&xnum,  for  tbat  is  100  mceifain, 
and  at  large. 

5.  It  muft  be  alledged,  that  he  cosnmitted  a  frlony  m  the  fame 
houfe,  or  that  be  bralce  and  eatred  the  houle  to  the  intent  to  commk 

(/}  Sec  9C««  i6,  k.  {g\  See  alfo  $Cc,  lai.  ^» 

,  a  felony, 
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a.fetony>  but  thefe  things  will  be  fuller  examined,  when  vrc  come  to 
particulars. 

1.  Therefore  the  time,  wherein  it  muft  be  committed  to  make  it 
tuKglary,  muft  be  in  the  night. 

It  hath  been  antiently  held,  that  afcer  fun-fet,  tho  day-light  be  not 
quite  gone»  or  before  fun-rifing  hno^anter  to  make  a  burglary,  Z>a/t» 
€ap.  99.  p.  352.  f/ijf  and  accordingly  cited  by  Crompt,  foL  32.  b. 
to  have  been  judged  by  Portmariy  3  £.  6.  (i)^  and  the  felons  executed, 
and  2\  H.  1.  Kelui.  lb.  a 

But  tlie  latter  opinion  hath  been  and  ftill  obtainetb,  that  if  the  fun 
be  fet,  yet  if  the  countenance  of  a  party  can  be  reafonably  dsfcenv* 
«dby  the  light  of  the  fun  or  crepufculunij  it  is  not.  night,  nor  noflanter 
to  make  a  burglary ;  and  widi  this  agrees  Co,  P.  C.p,  63.  and  hence 
it  is,  that  altho  a  town  unwalled  (hall  not  be  amerced  for  the  efcape 
cf  a  murderer,  if  the  murder  were  committed  in  the  night,  yet  if 
it  were  done  only  in  vefpere  diei^  the  townfiiip  fhall  be  amerced.  3  E. 
-       .3.  Coron.  293.    And  if  a  robbery  be  committed  before  fun<* 
■•^^   J  rifing,  or  after  fun-fet,  and  whilft  it  is  fo  for  day-light,  diat 
Ae  coimtenance  of  a  man  can  be  reafonably  difcemed  by  the  light 
of  the  day,  yet  the  hundred  fhall  be  charged,  otherwife  where  it  is 
done  in  the  night,  7  Co,  Rep.^  34.  Milburn^s  cafe  :  but  this  is  not  in* 
tedded  of  moon-light,  for  then  midnight  houfe-breaking  (bould  be 
no  burglary  ;  and  the  Word  noHanter  is  to  be  applied  to  all  that  fol- 
lows, viz,  f  regit  ti  intravit^  if  the  breaking  of  the  houfe  were  in  the 
day-time,  and  the  entring  in  the  night,  or  the  breaking  in  the  night, 
and  entring  in  the  day,  this  will  not  be  burglary,  for  both  make  the 
oSenfe,  and  both  muft  be  noffanter :  vide  Crompt.  33.  a.  ex  8  £.  4.  fkj 
But  if  they  break  a  hole  in  the  houfe  one  night,  to  the  iutcnt  to 
enter  another  night  and  commit  felony,  and  accordingly  they  come 
at  another  night,  and  commit  a  felony  through  the  hole  they  fo  made 
the  night  before,  this  feems  to  be  burglary,  for  the  breaking  and 
entring  were  both  nodofUer^  tho  not  the  (kme  night ;  and  it  /hall  be 
fuppofed,  that  they  brake  and  entred  the  night  when  they  entred,  for 
the  breaking  make^ot  the  burglary  till  the  entry. 

(h)  Ntw  Edit*  €Mp,  151*  ^«  486.  Uiere  vru  only,  thtt  if  thieves  enter  in  by 

(f)  See  the  like  judgment  pwr  FlMMr,  night  at  an  hole  in  the  waU,  which  wu 

Crmftm  33.  «.  there  before,  it  h  not  burglary,  but  it  doea 

{k)  This  cafe  does  not  fally  prove  the  not  appev  who  made  the  hole. 


point  it  i«  brought  fQr,  for  the  rcfolittioa 


2.  There 
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2.  Thcte  muft  be  a  breaking  and  an  entry  to  make  the  burglary^ 
and  therefore  I  (hall  fpeak  of  them  both  together. 

Antiently  the  law  was  fo  firiSt  againft  burglary,  that  the  very 
coming  to  a  houfe  widi  intent  to  commit  a  burglary  was  held  pa- 
ntfhable  with  deaths  Cromp,  31.  by  Sir  dnihony  Bfown;  but  tliat 
obtahis  not  now  for  law  without  a  burglary  committed. , 

Fregitf  there  is  a  double  kind  of  breaking,  1.  In  law,  and  thus 
every  one  that  enters  into  another's  houfe  againft  his  will,  or  tck 
commit  a  felony,  tho  the  doors  be  open,  doth  in  law  break  the  houic. 
2.  There  is  a  breaking  in  h(k  an  a£lual  force  upon  the  boufe^  as 
by  opening  a  door,  breaking  a  window,  i^c. 

And  ahho,  in  the  remembrance  of  fome  yet  alive.  Sir  N,  H.  (I) 
chief  juftice  did  hold,  that  a  breaking  in  law  was  fufficient  to  make 
a  burglary,  as  if  a  man  entred  into  the  houfe  by  the  doors  .  ^ 
open  in  the  night,  and  ftole  goods,  that  this  is  burglary,  and  L^^'^J 
accordingly  is  Crompt.  32.  a.  27  ^J/iz  38.  yet  the  law  is,  that  a  bare 
breaking  in  law,  viz.  an  entry  by  the  doors  or  windows  open  is  not 
fufficient  to  make  burglary  without  an  adual  breaking,  Co  P.  C.p. 
64.  and  fo  the  law  hath  been  generally  taken  to  this  day  in  cafe  of 
burglary,  fmj 

And  thefe  ads  amount  to  an  a£tual  breaking,  vh.  opening  the 
cafement,  or  breaking  the  glafs  window,  picking  open  a  lock  pf  a, 
door  with  a  falfe  key,  or  putting  back  the  lock  with  a  knife  or  dag- 
ger, unlatching  the  door  that  is  only  latched,  to  put  back  the  kaf 
of  a  window  with  a  dagger,  Dalt.  cap.  99.  fnjt  Crompt.  33.  a.  and 
fo  is  common  experience. 

To  take  down  a  pane  of  glafs  of  a  glafs- window  by  taking  out 
or  bending  afide  the  nails  that  faften  it  is  a  breaking, of  k  houfe 
within  this  law,  becaufe  the  glafs-wmdow  is  parcel  of  the  houfe. 

It  was  held  by  Manwood  chief  baron,  that  if  a  thief  goes  down 
a  chimney  to  fteal,  this  is  a  breaking  and  entring,  Crompt.foL  32.  h. 
and  hereunto  agrees  Mr.  Dalion^  p»  253.  foj 

There  was  one  arraigned  before  me  at  Cambridge  {pr  burglary, 
and  upon  the  evidence  it  appeared,  that  he  crept  down  a  chimney ; 
I  was  doubtful  whedier  this  were  burglary,  and  fo  were  fome 
others ;  but  upon  examination  it  appeared,  that  in  his  creeping  down 

{I)  Sir  NttUlaf  Bidt^  fee  ^r9%  Car,  65.  (e)  Ttie  reafon  of  this  feemt  to  be,  be 
^>5*  caule  it  is  as  much  (but  aa  the  Daiure  oC 

im)  Sec  JCtL  67  far  70  Che  thioc  wiUaaoiu 

fome 
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j^tnt  of  the  bricks  of  the  cbivmey  were  looiaied,  ^ni  Ml  4qwii  irt 
Ae  room,  which  pot  it  out  of  qutftion^  and  diitdion  was  giren 
to  find  it  burglary ;  but  the  jurjr  acquitted  him  of  the  whole  h£L 
la  fome  cafes  there  may  be  a  burglary  comaMtted  by  a  maf| 
vriAout  aa  adhial  breakbg. 

Thieves  come  with  a  pretended  hue  aod  cry,  and  require  the 
CDnflable  to  go  along  vMk  diem  to  fearch  for  fidoos,  and  whilft 
be  goes  with  them  into  a  man's  bode,  they  bind  the  conflable  airf 
dweiler,  and  rob  him»  this  is  burglary  ffj,  Co,  P.  C.  /.  64.  The 
^  .  like  happened  in  Black  Fryars  1 664.  whete  thieves  pre* 
*^^^i  tending  that  A.  harboured  traitors,  caUed  the  cooftaUe  to 
go  with  them  to  apprehend  him,  and  the  couflable  cnujug,  ihejr 
bound  the  confine,  and  robbed  jf.  and  were  executed  for  buq^^ary, 
and  yet  in  both  cafes  the  owner  opened  the  doors  of  his  own  accord, 
at  the  conimaud  of  the  coollahle.    Cromp.  32.  i. 

Thieves  oome  in  the  night  to  rob  A.  who,  perceiving  itp  opens 
V  his  door,  and  iflties  out  and  ftrikes  one  of  the  thieves  widi  a  ftaff, 
another  thief  having  a  piftol  in  his  band,  percetving  others  in  die 
cntrf  ready  to  interrupt  them,  pots  bis  piftol  within  the  door  oivo 
the  threlhold,  and  ihot,  fo  that  his  hand  was  over  the  direiicdd, 
but  neither  his  ibot»  nor  the  reft  of  his  body,  and  upon  dfib  evideuce 
by  great  advice  it  was  adjudged  burglary^  and  the  thief  hanged, 
and  yet  he  brake  not  the  hoiife.  26  EUz.  Crwip.  82.  <r. 

If  A.  the  fervant  of  S.  confpire  with  C  to  let  him  in  tf>  rob  J?,  and 
accordingly  A.  in  0ie  night*time  opens  the  door  or  window,  atid  leu 
him  in,  this  is  burglary  in  C,  but  larciny  in  A.  the  fervant,  Dnh* 
cap.  99.  p*  253.  f^J*  it  feems  it  is  burglary  in'  both,  for  if  it  be  bur- 
ghry  in  C.  it  muft  needs  be  ib  in  if.  becaufe  he  is  prefcnt,  and  aid« 
ing  to  C.  to  commit  this  burglary. 

Ifif.  enter  the  houfe  of  £•  in  the  night-lime,  tiie  outward,  dpor 
being  open,  or  by  an  open  window,  and  when  he  is  within  the  houfe, 
turns  the  key  of  a  door  of  a  chamber,  or  unlatcheth  a  chamber  door 
to  the  intent  to  fteal,  ihis  is  burglary,  tho  the  outward  door  were 
open  ;  and  fo  it  was  adjudged  upou  a  fpecial  verdi&  before  mo  at 
the  fefions  at  Newgate  1672,  by  advice  of  many  jtM^  &ea  alfo 
prefent, 

(t)  Becaufe  tnftmAm  h^t  \  for  the  {ame     iir the  houfe,  X«f.  4%*  or  of  eaccmioK  vif 
icabp  U  is  b«rf  fary,  when  the  thieves  gain     proccfs,  or  the  like,  KeL  431 44. 6JU  9a* 
catmce  by  preteofea  af  buisida  with  9oe        (f }  New  EdU.  f.  ^j* 

AM 
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i^d  fo  it  is,  if  a  thief  be  lodged  in  an  inn,  and  in  the  night  he 
ftealeth  goods,  and  goeth  away,  or  if  he  enters  into  the  houfe  fecmly 
in  the  day-ume,  and  there  (byeth  till  night,  and  then  fteals  goods  an4 
goes  away,  this  is  not  burglary,  Dait.  ubifuprap.  253.  and  Cromp^ 
34.  a,  but  if  in  eidier  of  the  cafes  they  had  opened  an  inner  chamber 
door,  and  taken  the  goods,  it  had  been  burglary,  agreed  1672.  (r) 

The  fervant  lies  in  one  part  of  the  houfe,  the  mailer  in  p  ^ 
another,  and  the  ftair-foot  door  of  the  matter's  chamber  ^^^^J 
is  latched ;  the  fervant  came  in  the  night,  and  unlatched  the  ftair« 
foot  door,  and  went  up  into  his  mafter's  chamber  with  a  hatchet 
intending  to  kill  him,  and  wounded  him  dangeroufly,  but  the  maftet 
cficaped  (fj.  Upon  this  fpecial  matter  found  at  Wlnchejler  aflizes^ 
by  the  advice  of  the  grater  number  of  the  judges,  exceptis  paucis  (t)^ 
it  was  adjudged  burglary,  and  the  offender  was  executed.  71  16  Jac. 
Mutt.  Rep.  the  cafe  of  Haydon  and  Edmunds  (u) 

If  a  man  enter  in  the  night-time  by  the  doors  open,  with  the  in» 
tent  to  fteal,  and  is  purfued,  whereby  he  opens  another  door  to  make 
Usefcape,  this  I  think  is  not  burglary  againft  the  opinion  of  JDaltm 
f.  253.  (x)  out  of  Sir  Francis  BacoHt  for  /regit  fst  exivitf  nmjrept 
Wintravit.(y) 

If  i/.  be  a  lodger  in  an  inn,  and  he  goes  up  to  his  chamber  to  bed, 
and  the  chambolain  puUs  the  door  and  latcheib  it,  or  J.  bimielf 
kxakt  il,  and  in  the  night  he  rifeth,  openeth  hb  chamber  d6or,  fteals 
g«ods  in  the  houfe,  and  goes  away,  it  may  be  a  queftiori^ 
iflFhether  this  be  a  burglary ;  it  fe!ems  not,  hecaufe  he  had  a  kind  of 
fecial  iotereft  in  his  chamber,  and  fo  the  opening,  of  his  own  door 
fml  no  breaking  of  the  inn-keeper's  houfe,  for  J.  hath  a  fpecial  f ro« 
petty  ill  his  chamber;  but  if  he  had  c^ned  the  clumber  of  S.a 
lodger  in  the  inn  to  fteal  his  goods,  this  had  been  burglary* 

Afld  ih  that  cafe  of  a  lodger,  the  he  hath  a  fpecial  iatereft  in  die 
chamber,  yet  he  being  hut  a  lodger,  and  in  an  inn,  the  burglary 
Attft  be  fuppofed  of  the  manfioa-houfe  of  the  inn*keeper  (z) :  vid^ 
plm  infra^ 

XIA,  enters  into  the  houfe  off.  in  the  ni^t,  by  the  doors  open^ 
iAd  breaks  open  a  cheft,  and  takes  away  goods  without  hreakii^ 

bt)  XtJ,  6q.  Cm)  ffutt,  lo.  Kii.  67* 

j/)  In  old  timet  thit  would  have  been  («}  Ntw  Edit,  j^  487. 

adjudged  petit  treafon,  for  antiently  where  (j^ )  But  now  thit  doubt  is  fettled  by  ts 

the  iotcot  wat  fo  apparent  meiuniMt  reprntM-  Jhn.  cap.  7. whereby  breaJMng  to  get  out  is 

UltMr  ff  foB*.  Cfrok.jSi.  put  upon  the  fame  foot  wiin  biMtog  19 

(iJThey  all  coaciined,  «xccpt  H^mbt  get  in. 

yko  doiibced;  (m)  KnU  8j  • 

Vol.  i«  I  i  open 
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Open  o^  an  inner  door^  this  is  no  burglary^  becaufe  the  cheft  is  no 
part  of  the  houfe.  faj 

|.        ^      But  if  be  breaks  open  a  ftudy  or  counttng-hottfie*  or  ibop 
kjjjj   i;^]thin  the  houfe,  this  is  burglary,  tho  none  ufually  lodge  in 
the  ftudy  ;  and  die  fame  law  feems  to  be,  if  he  breaks  open  a  cup-- 
board  or-counter  fixed  to  the  houfe  fhj  ;  fUitre. 

3.  Frfgii  &  intravit.  There  muft  be  an  entry  as  well  as  a  break- 
ing, and  both  muft  be  in  the  night,  and  wiih  an  intent  to  fteal,  other* 
wife  it  is  no  burglary, 

j/.  intending  to  rob  B,  breaks  a  hole  in  his  houfe,  but  enters  not, 
£^  for  fear,  dirows  out  his  money  to  him,  /f.  takes  it  and  carries  it 
away,  this  is  certainly  robbery,  and  fome  have  held  it  burglary,  dK> 
J,  never  entred  the  houfe ;  and  fo  it  is  reported  to  have  been  adjudged 
by  SoiUuUrs  <:hic(  hsivon,     Crotnpt.  31.  ^.  t^imen  qnarc.  (c) 

If  //.  breaks  the  hotife  of  fi.  in  the  night-time,  with  intent  to  fleal. 
goods,  and  breaks  the  window,  and  puts  in  his  hand,  or  puts  in  a 
hook,  or  other  engine  to  reach  out  goods,  or  puts  a  piftol  in  at  the- 
window  wdth  an  intent  to  kill,  tho  his  hand  be  not  within  die  window, 
this  is. burglary*    Co.  P.  C.^.'64i 

But  if  he  (hoots  without  the  window,  and  the  bullet  comes  in* 
this  feems  to  be  no  entry  to  make  burglary ;  qtuere^ 

A.  JB.  and  C  come  in  the  -night  by  confent  to  break  and  enter  tht 
houfe  of  i>»  to  commit  a  felony,  jf.  only  aAually  breaks  and  enters 
the  houfe,  and  B,  ftatids  near  the  door,  but  aAually  enters  not,  C^ 
ftands  at  the  lane's  end,  or  orchard  gate,  or  field  gate,  or  the  like^ 
to  watch  that  no  help  come  to  aid  the  owner  or  dweller,  or  to  give 
notice  to  the  odiers,  if  help  comes,  this  is  burglary  in  tbem  all,  tbo 
jf.  only  a&ually  brake  and  entered  the  houfe,  and  they  all,  in  law» 
are  principals,  and  excluded  from  clergy  by  the  ftatute  of  18  Eth^ 
cap.  7.  andfo  it  is  in  robbery,  as  hath  been  faid,  11  /f.  4.  13*^* 
Cremp.  32.  a.  Co.  F.  C.  p.  64. 

If  jd.  being  a  man  of  full  age,  take  a, child  of  feven  or  ^ight  years 

*  old  well  inftrudled  by  him  in  this  villainous  art,  as  fome  fuch  there 

be,  and  the  child  goes  in  at  the  window,  takes  goods  out,  and  de« 

|.     g«|iiyers  them  to  J.  who  carries  them  away  this  is  burglary 

••^^   '  in  yf.  tho  the  child  that  made  the  entry,  be  not  guilty  by 

leafon  of  his  iuiancy. 

( tf  )  Krl,  6^.  Bat  it  ii  a  felony,  for  wWch         ih)  Keh  uhljufr^i 
the  offender  it  oufted  of  bis  clergy,  by  a         f^}  It  wa«  adjudgtd  by  Mwtftfm  chief 
&  4  IT.  fii^  3f.  M/;.  9*  '      i  *>     .^^^.^^  ^  ^-  ^^  ^guvitPt  oaly  icltsed  it, 
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• 

So  if  the  wife,  in  the  prefence  of  the  hu(band,  by  His  threats  or 
<:oercion  breaks  and  enters  the  houfe  of  S.  in  the  night,  this  is  bur- 
glary in  the  hufbanJ^  tho  the  wife,  that  is  the  immediate  aftor,  is   • 
fexcufcd  by  the  coercion  of  her  huiband. 

4.  Domum  manjionalem  :  ^vhat  fhall  be  fo  faid. 

An  indictment,  quodfelonic^  tft  burglariter  /regit  &  intravtt  ecck.-^   . 
Jiam  pr^chlaUm  de  D.  ca  intentione^  ^c,  is  a  good  indi£lmcnt  oi  bur- 
glary,  for  ecclefia  is  domus  manfionalis.    Co*  P.  C.  p,  64.  Dy.  99. 
a.  (dj 

If  J,  having  a  dwelling-houfey  and  upon  occafion  he  and  all  his 
family  ate  abfent  a  night  or  more,  and  in  their  abfence  in  the  night 
a  thief  breaks  and  enters  the  houfe  to  commit  felony,  this  is  burglary. 
Co.  P.  C.  uhi  fupra* 

So  if  //.  have  t^o  manGon-houfes,  and  is  fometlmes  with  his^  fa- 
mily at  one,  and  fometimes  at  the  other,  the  breach  of  one  o^  them 
in  the  abfence  of  his  family  from  thence  is  burglary  (t).  4  Co.  Rep, 
40.  a.  39  Eliz.  Dalt.  cap.  99.  p.  254.  (f) 

If  ^.  have  a  chamber  in  a  college  or  inn  of  court,  where  be 
tifually  lodgeth  in  term*time,  and  in  his  abfence  in  the  vacation  his 
chamber  or  ftudy  be  broken  open,  i^c,  this  is  burglary^  and  the  in« 
di<^ent  fhall  fuppofe  it  domus  manjionalis  A.  Co.  P.  C.  p.  65 i  14 
Car.  1.  Audlef%  cafe  .before  cited,  (g) 

.  So  it  is,  if  A.  hires  a  chamber  in  the  houfe  of  B.  for  a  ceftain  time 
wherein  be  lodgetli,  and  during  the  time  contracted  for,  it  is  brokcii 
open,  iic.  this  is  burglary*  and  the  xndidlment  fball  fuppofe  it  to  be 
domum  manjionalem  of  A.  (h) 

3ut  if,  in  the  king's  houfe  at  Whitehall^  or  in  the  great  ^  - 
houfe  of  any  nobleman,  there  be  apartments  or  lodgings  af-  ••^^' J 
figned  to  the  jeweller,  treafurer,  ftcward,  chamberlain,  faff,   and  any 


{d\  Lord  CoU  fays  it  it  the  manfioa- 
hou(eof  Almiglity  God,  but  this  is  ooly  a 
quaint  turn  without  any  ar^umentt  and 
teems  invented  to  fuit  hit  acfinilion  of  bur- 
glary, viai.  the  breaking  into  a  nuivfi<  n-houfe, 
wliereas  it  appears  from  Sf^e/aian  Iccofu^ra 
^itofOj  and  n  jij^Ti.  9$.  that  it  Is  nut  ne- 
ccffary  to  burglary,  that  a  manfion-bcuje  he 
broken,  for  the  breaking  of  Churchftty  the 
walic  or  tlie  gatcf  of  the  city  ii  alfo  bur** 
glaryi  and  the  word  manjii^na'is  is  only  ap* 
pliable  to  one  kind  of  burglaty,  nfiti,  the 
breaking  of  a  private-houfc,  in  which  cafe 
it  muft  be  a  dxutllng-hoMic 

(rj  £ven  ihd  he  had  never  lodged  in  it. 


but  was  rerngving  Wxt  goods  there  in  ordet 
to  lodge  in  itt    Kel.^b, 

(f)  New  Edit.  f.  488.  See  alfo  Popbt 
52.  Mo:  660. 

{g)  Cro.  Ckr,  473.  by  the  Dame  of  Evans 
and  finch, 

\hf  Chief  iuftice  Kuii^g  was  of  a  different 
opinion, ana  thought  In  luch  cafe  the  indict- 
ment ought  to  be  laid  for  breaking  domum 
tKitn^onaUm  of  B,  for  while  there  is  but  one 
eAtiance,  it  is  but  one  dwelliog-houfe,  ibd 
there  be  fevcral  inmates,  but  otherwife  it 
is,'  if  a  man  divides  fome  rooms  from  the 
reft  of  the  houfe,  and  maVe  aaoihcr  door 
to  thoie  rooms »  KcL  &3<  ^s. 
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of  thefe  lodgings  be  broken  up  burglarily^  the  indi Anient  muft  fnppofe 
it  to  be  Jomus  manfionalb  of  the  kmg,  or  of  him  that  19  truly  lord  or 
proprietor  of  the  houfe,  for  they  have  the  ufe  of  the  lodgings  as  icr« 
vants  only,  and  not  as  owners :  Hungate*s  cafe  before  cited,  fij 

And  fo  it  is,  if  jf.  comes  to  the  inn  of  J?,  and  there  hath  a  chamber 
appointed  for  his  lodging,  and  this  chamber  is  broken  up  bui^lariiy,  it 
ihall  fuppofe  it  to  be  domus  tHanJionaUs  of  B^  Ac  inn-keepcr,  becaufe 
the  intereft  is  in  him,  and  J.  hath  only  the  ufe  of  it  for  his  lodging, 
i?vithout  any  certain  intereft. 

A  tent  or  booth  in  a  fair  or  market  is  not  fuch  a  domms  manJionaUs^ 
wherein  burglary  may  be  committed,  but  robbery  therein  committed, 
the  owner,  his  wife  or  fervants  being  therein,  is  fpecially  exempted 
from  clergy  by  the  ftatute  of  5  frf  6  -E.  6.  cap.  9*  before  mcntion*d^ 
Co.  P.  C.  p.  64. 

If  ji.  have  a  ihop  parcel  of  his  nftanfion- houfe,  and  it  be  broken 
open  in  the  night,  fcff .  It  is  a  burglary,  and  the  indidment  fliall  fup- 
pofe, that  he  brake  and  entered  domum  manjl$nn(etn  of  Jl.  for  it  is  par- 
cel thereof. 

Bwi  \i  A.  lets  the  (hop  to  B.  for  a  year,  and  ff.  holds  it,  and  works 

or  trades  in  it,  but  lodgcth  in  his  own  houfb  at  night,  and  this  fltop  is 

broken  open,  tic.  the  indictment  carmot  be,  that  demum  manjion^iem 

of  A.  f regit ^  for  it  was  fevered  by  the  leafe  during  the  time  (kj^  but 

then  whether  he  may  be  indi6tcd  for  burglary,  as  in  the  domus  mun^ 

Jionalh  of  B  ?  and  certainly  it  is  agreed  on  all  hands,  if  B  or  his  fer- 

vant  fometimes  lodge  in  the  (hop,  it  is  burglary,  and  it  (hal)  be  ftip^ 

pofed  domus  man/tonalis  of  B.  and  this  is  commott  experience. 

J.     Q        But  fuppofe  he  never  lodges  there,  but  only  works  or  trade' 

^^^   •'  therein  in  the  day  time,  and  he  or  his  fervants  never  lodgt 

there  at  night,  whether  this  be  a  burglary  to  break  and  enter  ihk  (hop 

to  commit  a  felony  ? 

And  certainly  it  was  in  this  cafe  antiently  held  burglary,  M,  37  V 
38  B/i%.  B.  R.  Colc^s  cafe  fmjf  an  indi^ment,  quodjhopam  cujufdam 
Ricardi  hurglariier  ti  felonice  f regit  bf  intravit  f^c,  it  was  admitted^ 
for  the  matter,  by  court  of  king's  bench  to  be  good ;  but  doubted 
whether  it  was  good,  becaufe  it  was  cujufdum  Ricardi  widiout  men- 
tioning his  drnapie,  and  with  this  alfo  agrees  my  lord  Coh  in  terminis^ 
Co.  P.  C.  p.  64.  in  thefe  words:  Bvtajhop  w^rtin  anfperfin  doth  com* 

[i)f.sz%,  (tii?*84*  .Wlf^4«5. 
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verfe,  being  parcel  of  a  manjionhoufi  or  not  parcel^  is  taken  for. a  inan^ 
Jtgn-houfe. 

But  T*  n  Jac.  Hutton^s  Rep.  33.  il  is  ruled  to  be  no  burglary  to 
break  open  fuch  a  ihop,  and  accordingly  the  pra<^ice  hath  always 
gone  at  Newgate  feilions  fince  my  time  or  obfervation,  and  to  this  day 
it  isholden  no  burglary  to  break  open  fuch  a  fhop;  but  if  the  (hop 
keeper,  or  his  fervant,  ufually  or  often  lodge  in  the  Ihop  at  night 
it  is  then  domus  manfionalisj  in  which  a  burglary  may  be  committed. 

Domus  manjtonalis  doth  not  only  include  the  dwelling-houfey  but 
alfo  the  out<-houfe$,  that  are  parcel  thereof,  as  barn,  flablei  cow- 
boufes,  dairy*houfes,  if  they  are  parcel  of  the  mefTuage,  tho  they 
are  not  under  the  fame  roof,  or  joining  contiguous  to  it ;  and  there- 
fore, if  fuch  liable  or  out-houfe  belonging  to  the  dwelling-houfe  be 
broken  open  in  the  night-time  with  intent  to  fteal,  it  is  burglary,  and 
vrith  this  agrees  Ca.  F.  C.  p.  64,  65.  Da/t.  cap.  99.  p.  25 i,  255* 
where  for  breaking  open  a  back-houfe  of  Robert  Ca/ile%  eight  or 
nine  yards  diftant  from  the  dwelling-houfe,  only  a  pale  reaching  be- 
tween them,  two  were  arraigned  and  condemned  for  burglary ;  and 
fo  it  was  agreed  by  all  the  judges  in  the  time  of  chief  juftice  Hyde  lad 
1665.  and  the  law  was  accordingly,  and  the  contrary  pra£tice  in  one 
much  blamed  ;  and  altho  it  was  faid  by  fome,  that  it  had  not  been  fo 
ufed,  and  that  the  ftatute  of  ^  t^  S  P.  bf  M.  cap.  4.  diftinguiflied  be- 
tween a  'dwelling-houfe  and  a  barn,  yet  at  length  all  the  ^  « 
judges  agreed,  that  the  felonious  breaking  of  a  bam,  parcel  '►^^^J 
of  a  mefluage,  to  fteal  corn,  was  burglary  according  to  my  terd  Coke, 
ubifupray  and  with  this  agrees  2  £.  6.  fi.  Cor  one  1 80. 

But  if  the  barn,  or  ftable,  or  cow-houfe  be  no  parcel  of  the  raef. 
fuage,  as  if  a  man  takes  a  leafe  of  a  dwelling-houfe  from  A.  and  of  a 
barn  from  B.  or  if  it  be  far  remote  from  the  dwelling-houfe,  and  not 
fo  near  to  it  as  to  be  reafonably  efteemed  parcel  thereof;  as  if  it  (lands 
a  bow-ihot  ofF  from  the  houfe,  and  not  within,  ^r  near  the  cimilage 
of  the  chief  houfe ;  then  the  l)reaking  of  it  is  oot  burglary,  for  it  is 
not  domus  manfignalis^  nor  any  part  thereof. 

An  indi£lment  that  nofianter  claufum  or  curtilagtum  f clonic^  isf  bur* 
glaritir  fregit  ad  occidendum  or  furandum  is  not  good,  and  yet  22  AJpx. 
9S.h\xrf^y  \^^tis\fiii  to  break  houfes,  churches  f  wafb,  courts^  or  gates 
in  time  qffeace»  (n) 

(s;  Thttwat  •nttcotly  underftood  oalyr  {upport  our  author's  following  conclufiofl, 
of  the  walls  or  gates  tftkt  city:  vidt  SpeU  wherein  be  applies  it  to  the  wall  of  a  pit- 
sun  M  virSt  bmglanai  if  ^,  it  will  not     vacc  bouTe* 
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So  that  by  that  book  it  fhould  feem,  that  if  a  man  hath  a  wall 
about  his  houfc  for  its  fafeguard,  and  a  thief  in  the  night  break  the 
wall  or  the  gate  thereof,  and  finding  the  doors  of  the  houfe  open,  he 
enters  into  the  hopfc,  this  is  burglary  ;  bqt  oiherwife  it  had  been,  if 
he  had  copie  over  the  wall  of  the  court,  and  found  the  door  of  the 
houfc  open  ;  then  it  had  been  no  burglary. 

5.  To  make  up  burglary,  it  muft  not  be  only  to  break  and  enter  a 
hpufe-in  the  night-time,  but  either  a  felony  muft  be  committed  in  the 
houfe,  or  it  muft  be  to  the  intent  to  commit  a  felony. 

If  the  indiftment  be,,  qucd  domum  manjionalem  J.  S./r Ionic?  &  bun- 
larltcr  f regit  ^  intravity  fsf  cd,  tunc  Isf  ibidem  certain  goods  of  7.  S. 
feknicl  \^  burglaritcrfuratus  fuity  cepit  W  afportavit^  the  indiftnicnt 
comprifeth  two  ofFenfes,  viz.  burglary  and  felony,  and  therefore  he 
inay  be  acquitted  of  burglary,  if  the  cafe  be  fo,  upon  the  evidence, 
and  found  guilty  only  of  the  fcfony,  and  then  he  fhallhave  hisclcrg)'. 
-  ^    -       Or  he  may  be  acquitted  of  the  felony,  but  then  quarcy 
^^      •*  whether  he  can  be  found  guilty  of  the  burglary,  becaufe  tho 
where  the  indi£lment  comprifeth  burglary  and  felotiy,  the  indidlment 
is  good,  tho  it  be  not  fuppofed  in  the  indiftment,  that  it  was  ca  inten- 
tione  ad  bona  furandum^  for  the  aft  of  theft  being  charged  at  the  fame 
time,  it  is  a  fuflScicnt  evidence  of  his  intention;  but  when  he  is  ac- 
quitted of  the  felony,  then,  there  being  nothing  ex prefly  charged  in 
the  indi£lment,  that  burglariterf regit ^  (ffc.  ea  intentione  ad  bona  &c. 
fcknice  fuiandum^  it  ftands  fmgle  as  if  the  indiftment  had  been  of 
finglc  burglary,  in  which  cafe  the  claufe  of  ca  intentione  ad  furandum 
tsfc,  had  been  neceflary  to  complete  a  linglc  burglary. 
,   It  feems  therefore  neccffary  in  fuch  cafe  not  only  to  charge  him, 
tJiat  in  noHe  iff  burglar  iter  ^  fclonice  dornurn^  i^c.  /regit  fcf  tntravit^ 
is*  bona  iffc,  cepit ^  but  alfo  farther  to  fay  ea  intentione  ad  bona  W  catal^ 
la  isle  in  eadem  domo  exijlentia  felgnice  i^  burglar  iter /urandum^  and  to 
add  alfo  the  particular  felony,  iff  ac^tunc  Iff  ibidem  unumfcyphum  argcn- 
teum  &c.  and  then,  tho  he  be  acquitted  of  the  felony,  the  reft  of  the 
indiftment  ftands  good  againft  him  as  a  fimple  burglary,  and  he  mar 
be  conviiSted  of  it,  tho  acquitted  of  the  felony. 

And  I  think  that  as  the  offenfes  of  burglary  and  felony  maybe 
joined  in  the  fame  indidlment,  fo  three  offenfes  may  be  joined  in  the 
fame  indidmcnt,  and  if  he  be  acquit  of  the  one,  he  may  be  cpnyiftcd 
of  the  other  two,  and  it  may  be  of  ufe  to  exclude  a  malefaiflor  of  his 
clergy  where  the  offenfc  is  great,  as  namely  for  burglary,  for  felons, 
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at)d  for  felony  upon  the  iliicote  of  S  ^  €  £.  6.  cap.  9.  for  diere  may 
be  an  offenfe  againft  that  (latutCi  which  will  exclude  from  clergy, 
and  yet  not  amount  to  burglary ;  and  the  form  of  the  indk^ent  may 
run  thus,  Quod  A.  prima  dit  Februarii  anno  regni  domini  Caroli  tsfc» 
in  noBe  ejufdem  diet  vi  isf  amiis  apud  B.  felonice  ii  hwrglatitfr  dotman 
manjionalem  fregit  H  intravit  ea  intentione  ad  bona  tsf  catalla  e}ufdem  B. 
in  eadem  domo  exijlentia  felonici  bf  burgiariter  furandum^  eapiatdum  ii 
ajportandum^  &  ad  tunc  li  ibidem  vi  ^  armis  unwnjcyphum  argcntemn 
ejufdem  B.  in  eadem  domo  exijlentem  felonice  li  burglariter  furaius  fuity 
ccpit  li  afportavity  ipfo  B.  ac  uxore^  Uberis  £sf  famulis  fuis  in  eadem 
domo  tunc  exijientibusy  conira  pacem^  lie.  > 

And  n^tCy  that  fuch  an  indi£kment  need  not  conclude  con^  p  ^  -. 
traformamjiatutiy  it  is  fufficient  that  it  brings  the  cafefo  '•^      -' 
within  the  ftatute,  as  to  exclude  clergy ;  and  fo,  upon  the  (latute  of 
23  /f.  8.  cap.  1. 

And  upon  this  indidlment,  if  it  falls  out  upon  the  evidence  that  he 
is  guilty  of  the  burglary,  but  not  guilty  of  the  ftealing,  he  may  be 
Convi<^  of  the  burglary,  and  fo  oufted  of  clergy,  tho  he  be  found 
pot  guilty  of  the  felony  :  again,  tho  he  be  found  not  guilty  of  the  bur« 
glary,  becaufe,  it  may  be,  the  breach  of  the  boufe  was  in  the  day- 
time, the  dweller,  his  wife  or  fervants  in  the  houfe,  yet  he  may  be. 
found  guilty  of  the  felony  within  the  qualifications  cont^inM  in  th& 
indi<5tment  purfuant  to  the  (latute  of  5  {sf  6  £.  6.  and  fo  oufted  of  hb 
clergy,  for  that  is  not  confined  either  to  the  day  or  night :  again,  if 
upon  the  evidence  it  appears  not  to  be  burglary,  becaufe  done  in  the 
day-fime,  nor  yet  felony  fo  qualified  as  is  excluded  from  clergy,  be-» 
caufe  either  there  was  no  ad  of  breaking,  or  if  there  were,  yet  the 
dweller,  his  wife  or  fervants  were  not  in  the  houfe,  he  may  be  con* 
viA  of  common  larciny,  and  fo  have  benefit  of  clergy. 

And  fo  much  for  burglary  joined  with  larciny. 

Simple  burglary  is  where  the  breaking  and  encring  is  ea  intentione  ad 
bona  ist  eatalla  furandumf  or  ad  interficiendumy  lie.  and  this  claufet 
as  it  is  ufually  added  in  cafes  of  (imple  burglary,  fo  it  is  necefiary  } 
and  hereupon  thefe  things  are  obfcrvable. 

1 .  That  altho  the  breaking  and  entring  be  charged  to  be  done 
burglariter^  yet  if  the  intention  of  that  entry  be  either  laid  in  the  in-* 
diSment,  or  appears  upon  the  evidence  to  be  to  the  intent  only  to 
fQmmi(  9  tr^fpafs  and  not  a  felony,  as  ea  intentione  ad  ip/um  A.  ad  tunc 
flf  ibidem  vcrberandurn,  it  is  no  burglary,  but  it  muft  be  laid  and 

I  i  4f  proved 
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proTed  tohcii  mtmiens  to  fleal  or  to  Ul,  or  to  commk  fome  other 
felony,  for  tho  the  killing  or  murder  aiay  be  tl)e  confequence  of  beat* 
ing,  yct>  if  the  primary  intention  were  not  to  kill,  the  intention  of 
beating  will  not  make  burglary.  C0.  P.  C  ^.,65.  13  H.  4.  7.  i. 

2*  That  if  a  man  in  the  night  breaks  and  entert  a  houfe  to  the  in* 

|.  ^  :.  tent  to  commit  a  fidony,  tho  he  attams  dot  that  intent,  but 

^^     -^  takes  or  fteals  nodiing,  this  b  burglary,  and  exclude  from 

dergy.  22  Affiz.  39.  £^  95.  Djr.  99.  Crompt*  31.  a.  Coron,  264.  Stamf. 

P.  C.f.  3(X  tf%  Co.  P.  C.  p.  63.  and  herein  it  difiers  from  robbery. 

3*  It  items,  that  ti\e  intention  to  commit  a  felony  to  make  a  burg^ 
lary  muft  be  an  mtention  of  fuch  a  £i£l,  as  was  felony  by  thecommoa 
la^w  (and  not  of  a  fisbny  newly  made  by  aA  of  parliament),  as  larcioy, 
or  homicide. 

It  hath  been  thei^fere  doubted,  whedier  die  breaking  of  a  houfe  ia 
the  night  with  intent  to  commit  a  rape  be  burglary  or  not,  Crompt,  foU 
924  thinks  it  is  not,  becaufe,  made  felony  by  the  ftatute  of  Weftm.  2. 
tap.  34.  (p) ;  but  Dalt.  cap.  99.  p.  255.  (q)^  thinks  it  would  be  buig^  * 
lary ;  becaufe,  rape  was  felony  by  the  common  law,  until  the  ftatute. 
nS  ff^iflm*  1.  cap.  13.  (r)y  which  turned  it  into  atrefpalii  punifliable 
by  two  years  imprifonment,  and  fo  the  ftatute  of  fVcftm.  2*  was  but  a 
jvilitution  of  die  common  law,  and  a  letting  afidei  of  the  ftatute  of 
Wcftm.  1 .  and  this  feems  to  be  the  more  wanrantable  opinion  that  it  ia 
burglary ;  but  of  diis  hereafter. 

Now  as  to  clergy  in  cafe  of  burglary. 

If  it  be  fuch  a  burglary,  as  is  alfo  joined  with  a£bial  theft  or  rob* 
bery,  qjid  that  robbery  or  theft  be  fo  laid  In  the  indidbnent,  and  pro* 
¥ed  upon  evidence,  as  anfwers  the  ftatute  of  23  H.  8.  cap.  1.  or  1  £• 
^.  cap.  12.  or  5  i^  6  £»  6.  cap*  9.  whereof  enough  hath  been  faid  be* 
fore,  then  the  principal  in  fuch  burglary  b  in  thofe  cafes,  which  ar« 
within  thofe  ftatutes,  oufted  of  his  clergy,  and  the  acceflaries  hefwt 
are  oufted  of  their  clergy  by  the  ftatute  of  4  tf  5.  P.  &  M.  cap.  4. 
but  the  acceflaries  cfttr  have  their  clergy,  as  hath  been  faid;  but  in 
cafe  of  ftmple  burglary,  or  burglary  widi  theft,  laid  to  be  oalj/ilMici 
fi  burglarheft  the  principal  is  oufted  of  clergy  if  outlawed  or  convi^ 
by  veidid  or  confeffion,  but  is  not  oufted  of  clergy  in  cafe  of  ftand- 
ing  mute,  not  diredly  anfwering,  or  challenging  above  twenty,  bj 
the  ftatute  of  18  Elix.  cap.  7.  (fj 

(p)  %  C§.  Infiiu  433.  m  This  defba  if  (applied  by)  ^4^ 

Cf)  JVWv  E4iuf.  4/^  ^Mt  cap.  9, 

ir)  a  G»t  JnJ.  iSo, 

But 


—i 
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But  by  the  ftacute  of  1  £.  6.  cap.  12.  ^^Ifthe  breaking  of  the 
^*  houfe  be  irfthe  day>  or  nlj^t  time  with  intent  to  rob  or  fieal,  r-  ^  -% 
**  any  perfoa  being  in  the  houfe  and  put  in  fear>  tho  nothing  ^^  "^^ 
**  be  ftolen,  yet  he  (hall  be  oufted  of  his  detgy,  if  convidt  by  verdi£l 
**  or  confeifioUy  or  ftand  muce»  or  challeage  peremptorily  above 
**  twenty  ^/^i"  for  this  ftatute  extends  to  thii  fpecial  kind  of  burglary, 
11  Co,  Rep.  36.  i>  FouIter*$  cafe,  tho  nothing  be  ftolen,  and  fo  di  fieri 
frc^m  the  ftatutes  of  23  and  25  H.  8.  which  require  a  ftealing^  as  well 
as  a  breaking  the  houfe« 

(But  tho  in  cafe  of  robbery  in  any  dwelling-houfe^  and  therewith 
putting  in  fear,  according  to  the  ftatute  of  23  IT.  8.  cap.  1.  or  with- 
o«t  putdng  in  fear  according  to  the  ftatute  of  5  C^  6  £.  6.  cap.  9.  tho 
malicious  commanding,  hiring  or  counfelling  of  fuch  ofFenfe  is  piut 
out  of  clergy,  if  fo  fpecially  laidin  the  indiibnent,  Dy.  183.'*.  by 
the  ftatute  of  4  ii  b  P.  iff  M.  cap.  4.  yet  fuch  acceflaries  before^  are 
QOt  ouft  of  clergy  in  cafe  of  breaking  a  houlb  to  commit  a  robbery 
putting  in  fear,  tho  the  principal  be  oufted  of  clergy  by  1  Eliz. 
tap.  12.) 

But  acceflaries  before  or  after  are  not  oufted  of  clergy  by  this  fta^ 
tute,  or  the  ftatute  of  4  t^  5  P.  fi  M.  cap.  4. 

And  this  ftatute  doth  ouft  of  clergy  not  only  thofe  diat  aflually 
)>reak,  or  aiSlually  enter  the  houfe^  but  alfo  all  thofe  that  are,  in  lawy 
principals  in  burglary,  all  thofe  that  are  prefent,  aiding  and  affifting, 
or  that  ftand  to  watch  at  the  field-gate,  while  the  others  of  the  coq« 
federacy  or  company  break  and  enter  the  houfe. 

And  fo  it  differs  from  the  cafe  of  robbing  of  a  perfon  in  his  dwel- 
4ng-houfe,  none  being  within,  upon  the  ftatute  of  39  £/fz.  cap.  15. 
for  that  ftatute  excludes  from  clergy  only  thofe  perfons  that  ai^uaUy 
enter  into  the  houfe,  and  not  thofe  who,  tho  of  the  confederacy,  and 
|)refent  aiding  and  abetting,  yet  never  entred  the  houfe ;  quod  vid$ 
fupra. 

But  as  to  acceflariei  Ufort  or  afur^  they  are  not  oufted  of  their 
clergy  by  the  ftatute  of  18  Eli%.  cap.  7.  nor  doth  the  ftatute  of  4  tf  5 
P.  tf  M.  extetid  to  ouft  acceflaries  hcfor$  of  clergy  in  cafes  r  ^  -. 
of  burglary  (u)  \  but  in  caics  of  robbing  of  boufes  within  the  '*^  ^^ 

(l)  ThU  ftatute  does  not  exclude  thofe  but  they  are  fince  excluded  by  3  &f  4  ^ 

who  challenge  peremptorily  above  twenty;  Isf  M.  cap.  9.  . 

thit,  according  to  our  author's  opinion,  (»)  But  they  are  finoe  Qufted  by  3  lif  4 

tvkieff/ha^  L^,  U,  €»f.  48.}  wai  ttcedtci«i  IT,  (^  M^  tff.  9% 

qualificatioQt 
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qualifications  and  circumftances  of  the  ftahite  of  25  H-  8.  cop.  1.  or  5 
l:^  Q  E.6.  cap,  9.  and  not  to  burglary  at  large,  fxj 

|-   ^   ^       And  thus  far  concerning  larciny,  robbery  and  btixglaryi 

^^   ^^  which  are  felonies  by  the  common  law. 
There  are  two  exceptions,  that  are  added  hereunto. 


(*)  Since  oar  author  wrote,  there  have 
been  other  ftatutcf  mack;  to  take  away 
clergy  ift  cafes  of  larciny  commttCcd  in 
dwelling-houfes,  ^c. 

By  3  esi*  4  *r.  Csf  Af.  cap,  9.  "  Clergy  ii 
*'  oulkd  trom  thofe  who  (lull  fclunioufly 
*^  fake  away  any  goods  in  any  dwclling- 
^^  bottfc,  any  pcrfon  being  therein  and  put 
*^  in  fear,  or  ihall  tob  any  dwclling.houfe 
**  in  the  day-time,  wy  pclfoubeill§lhc^c- 
<*  in;  or  diall  comfort,  aid,  counfel  or 
*^  command  any  perfon  to  commit  any  of 
**  the  faid  offenfes,  or  to  break  any  dwel- 
**  Hng'houfe,  (hop  or  warehoufe  thereto 
*'  bclM^nging,  and  therewith  ufcd  in  the 
<•  diy-timc,  and  felonioufly  to  take  away 
••  any  money  or  goods  to  the  value  of  five 
**  fliillings,  aUhoDo  pcrfon  be  within  fucb 
*'  dwelling-houfe,  ^e,  or  (hall  counfel, 
**  hire  or  command  any  perfon  to  commit 
**  any  burglary,  if  they  be  convi£led, 
'<  ftand  mute,  or  challenge  peremptorily 
«*  above  twenty." 

The  defign  of  this  claufc  was  to  deprive 
Ihe  acccflarict  hefore  of  the  benefit  of  the 
clergy  i  but  this  ilatote  not  mentioning 
booths  nor  out-lniufcs,  leaves  the  acccHarics 
^n  fuch  cafirs  to  their  clergy. 

The  fame  ftatute  cna^s,  <*  That  perfons 
^  indi8ed  for  a  crime«  of  which  being 
«*  conviA  they  rhoulcl  not  have  their  clergy 
*<  by  any  lormer  Oatute,  (hall  not  have  it 
<(  U  they  lland  mute,  or  will  not  anlwcr 
•*  dire^ly,  or  challenge  peremptorily  a- 
4*  bove  twenty,  or  be  outlawed. 

•*  Perfons  indi£ted  of  felony  for  ftealing 
**  of  goods,  &*r.  if  convicted,  ftand  mute, 
*'  will  not  dirc6lly  aofwcr,  or  challenge 
«'  peremptorily  above  twenty,  (hall  lofe 
*'  their  clergvi  if  it  appears  upon  evidence 
examination,    that  the  goods   were 


i» 


or 


*'  taken  in  another  county  in  Tuch  a  manner, 
•*  whereof,  if  convi^cd  by  a  jury  of  that 
••  county  they  (hould  not  have  their  clergy. 

This  part  of  the  ftatute  liclps  the  fevera| 
former  acls,  which  were  dcfcftivc  cither 
as  to  the  point  ot  ftand ing  mute,  or  chaU 
longing  peremptorily,  or  being  outlawed. 

By  10  &*  IX  /T.  3.  cap,  13.  "  All  per- 
'*  fons,  who  by  night  or  by  day  (hall  in 
«*  any  (hop,  ware«>houfe,  coach*houfe~  or 
**  (laole  privately  and  felonioufly  ileal  any 
f*  goods,  wares  or  merchandizes  of  the  va- 
**  lue  of  five  fhtllings,  or  more,  rlio  fuch 
f  *  (hop,  ^c,  be  not  broke  open,  and  tho 
•<  the  owner,  or  any  other  pcrfon  be  not 
*^  ih<  r  -n,  or  that  (hall  alTift,  hire  orcom« 
**  maod  any  pcrfoo  to  coiuaxit  fuch  offenfci 


M 
fi 


being  thereof  conviA  or  attainted  by 
verdi^l  orcoofedion,  or  being  indificd 
thereof  (ball  ftand  mate,  or  cbaUcsgc 
above  twenty,  (baU  be  excluded  froci 
the  benefit  ot  clergy. 
The  ufes  of  thi|  (Utute  trc  thefe. 
X.  By  the  former  ftatutcs  (except  the  cafe 
of  a  booth  in  a  fair  or  maiket,  by  5  &  ^ 
E.  6.)  it  was  nece(rary,  in  order  to  take 
away  clergy,  that  the  robbery  (bottM  be  n 
a  dwclling>houfe,  whereas  this  (btute  ex- 
tends to  (hops,  ware-hottfes,  CsTc.  tho  tfacy 
ihould  not  be  adjoining  to^  qs  be  any  part 
ot,  a  manfion-houfe. 

z*  The  Ibrmcr  ftatittes  required  there 
Ibould  be  an  a£lual  breaking  or  puuing  a 
feaf,  othcrwife  it  would  not  be  a  robbcn-, 
whick  i«  the  ftealing  intaidcd  by  39  El'vu 
cap*  15.  as  appears  from  the  preamble  cf 
tliat  (btutc  ;  but  by  this  ftatute*  if  ibe 
goods  ftolen  be  of  the  value  of  five  (billiags, 
the  offender  is  omled  of  clergy  as  to  a  fb>p, 
warc-houfci  coach^houfe,'  ur  ftable,  tho 
thexc  be  no  breaking  or  putting  in  fear. 

3.  By  23  /ff  S.  and  i  X.  6«  clergy  vat 
not  taken  away,  unlefs  there  were  fome 
pcrfon  in  the  houfe  put  in  fear,  nor  by  5 
€sf  6  £'.  6.  unlefs  fome  of  the  family  were 
in  the  houfe  or  booth ;  nor  by  39  Etiih 
unlefs  it  were  in  the  day-time,  and  xtoyeu 
fon  in  the  houfe  ;  fo  that  if  the  offenfe  were 
commuted  when  any  perfon  was  in  tbo 
houfe,  if  not  put  in  fear,  nor  one  of  the 
family,  or  when  no  body  was  in  theboofc, 
if  it  were  in  the  night-time,  in  neither  of 
thofe  cafes  was  clergy  taken  away  bytWl'^ 
ftatutrs;  but  this  fbtme  takes  it  away  in 
both  thofe  cafes  as  to  (hupsa  &\'. 

But  ftill  this  lUtute  omii:cd  to  mentioa 
dwelling  houfesor  oui-houfes,  whcrcfoic, 
to  fupply  this  omilfiun,  another  ftaiuic  was 
made,  vm, 

1 2  Ann*  cap.  7  *  by  which  it  is  enafle J, 
That  if  any  perfon  (hall  fcloniouOy  A^vl 
any  money,  goods,  or  chatties,  cTf.  of 
the  value  of  forty  (hillings  in  any  dwci* 
ling-houfe  or  out-haufe  thereto  nelon^p 
ing,  altho  it  be  not  broken,  nor  any 
*<  perfon  therein,  or  (hall  alfift  any  perfoa 
*•  to  commit  fuch  otfenfe,  and  (hall  ^ 
*•  convi^e4  hy  verdi£i  or  confci&oof  or 
**  ftand  mule,  or  will  not  anfwer  dire£Uy, 
«*  or  (hall  challenge  peremptorily  above 
*'  tvyenty,  he  (ball  be  debarred  from  ^A 
«•  benefit  of  clergy* 

But  both  thefe  ftatutes  feem  defc^live  as 
to  perfons  outUwe4« 

\.  TbQ 
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1.  The  firft  is  really  true,  namely  when  it  is  tempus  belli  withm 
the  kingdohi,  and  one  enemy  either  fteals,  robs,  or  plunders  the  houfc 
or  goods  of  another,  and  therefore  the  book  of  22  ^Jft%*  95-  adds  to 
fhc  difinjtion  of  burglary  in  fime  ofpeacp^  for  jn  time  of  war,  tho  thefc 
kinds  of  ofFenfcs  committed  by  thofe  of  the  fame  party,  or  thofc 
that  are  not  in  hoftility  one  to  another  are  felonies,  yet  in  time  of  war, 
^hcn  done  by  an  enemy,  they  put  on  another  name,  as  a&s  of  hoAi** 
lity,  mifpri(lon$,  and  the  like. 

Jufque  dattan  fceUrh 

C.  Thcfecond  is  only  fuppofititious,  namely  when  it  is  done  ia 
pafe  of  neceflity  Cyjj  as  a  poor  perfon  that  in  cafe  of  necei&ty  for 
hunger  (hall  break  and  enter  a  houfe  for  vi(SloaIs  under  the  v^lue  of 
twelve-pence,  which  is  added  as  an  exception  to  burglary,  by  Crompt* 
/oL  33,  a.  ^nd  Dalt,  cap.  99.  p.  255,  256.  (z)^  for  tho  I  do  agree  % 
judge  ought  to  be  tender  in  fuch  cafes,  and  ufe  much  difcretion  and 
{moderation,  ye(  this  n^uft  not  pafs  for  law,  for  then  we  fhall  in  a  littlp 
time  let  loofe  all  the  rules  of  law  and  government,  and  burglaries,  rob- 
beries, yea  murders  themfelves  (hall  be  excufable  under  pretenfe  of 
neceffity,  and  we  fliall  fall  within  the  wild  do<arine  of  the  Jcfuitlcal 
cafu  jlls,  who  of  late  in  France  and  elfcwherc,  upon  thofe  general  mif- 
applied  maxims  of  Quicquid  neceffitas  cogit,  defendlt^  and  in  cafu  cxm 
trema  neccjptctii  prr^nia  funt  communia^  have  advifed  fervanls  *  ^^^ 
^nd  appprentices,  tjiat  it  i?  lawful  in  point  of  confcience  to  *-^  -■ 
ileal  from  their  mailers,  or  rob  them  in  cafe  they  make  them  not 
fufficicnt  allowances  of  meat,  drink,  or  clothes :  where  laws  are  fet<^ 
tied,  there  are  other  remedies  appointed  for  the  relief  of  fervants 
againft  oppreffing  mafters,  and  of  the  poor,  by  complaint  to  the 
|nagi(lra(es  ivit^out  violating  the  eflablil^ied  l^ws  of  kingdoms  or 
ilates.  (*) 

4  BUckf.  Com,  ch.  i6.  p.  113.  S28.    Fofter.  38,  39.  76,  77.  107,  108,  109.    Sec  Index 
to  X  Hawk.  P.  C.  Tit.  Bui^glary.    Sec  Buai.Edit.  1776.  Tit.  Burglary,  per  tot, 

(y)  SttGreu  de  fur,  ielli  ac  faast  Lih  for  that  purpofe,  if  rightly  applied;  yet 

II.  cap*  2.  ^.  6  tif  7.  fuch  ia  the  ncgled  in  the  cxecntton  of  thofe 

iz)  New  Edit.  p.  4S9.  laws,  that  ic  were  to  be  wifhod* fome  expc« 

(*j  What  our  author  here  obferves  19  un*  dient  were  found  out  to  render  that  relief 

doubtcdly  true,  tbat  the  plea  of  necefllty  more  fpeedy  and  dfe^ual,  left,  •while  ih« 

ought  not  in  fuch  cafes  to  be  allowd,  and  necdllty  be  real,  the  relief  be  only  fuppo« 

the  reifon  is,  becaufe'the  law  fuppofes,  ttiac  fititious,  which  our  author  himfelf  thought 

|io  man  can  in  a  well  governa  common,  was  oFt-times  the  cafe,  notwithftandtng  the 

Wcaiih  b€  driven  to  fuch  a  necefltty  5  this  provifinns  of  the  law ;  ffee  bit  preface  h  his 

fuppofiiion  is  the  jpore  reafonable  in  Sng^  difeturfe  tmebing  the  prwnfion  f«r  the  poor,} 

)anJt  where  the're  are  fo  many  laws,  and  which  makes  it  i^afonable  it  jfhowJd  bea4* 

fuch  large  fums  yearly  coUefled  for  the  lowd  as  an  arsiment  for  mercy,  tho  not  at 

ftM  of  the  Door,  a»  ar e  more  than  fu^cicat  a  plea  io  j  uilihcatioxu 

'  CHAP. 
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CHAP.    XUX. 

Of  arfoiiy  or  wilful  burning  of  houfcs. 

THE  felony  of  arfim  or  wiliiil  banung  of  hoi]£»  is  defcribed^ 
by  my  lord  Cokff  cap.  1 5.  f,  66»  to  be  die  malidna  mnd  w- 
luntary  burning  the  houfe  of  another  by  night  or  by  day. 

This  was  felony  at  common  law  (a)^  and  one  of  the  highcft  na* 
tore,  and  therefore  by  die  ftatnte  of  fVcftm.  1«  cap.  15.  fuch  offenders 
vere  not  replevifable  (b) ;  and  by  Briton  (e)  the  offenders  herein 
were  burnt  to  death,  but  as  to  diat  the  law  is  changed,  they  are  to  bo 
iianged.  H.  1 E.  2.  Coram  Rege  Rot.  88.  Noff.  (d). 
.  ^  .  By  the  Aatute  of  8  H.  6.  cap.  6.  difperfing  t>f  bills  of 
"  '^  menace  to  bum  houfes,  if  money  be  not  laid  down  in  a  cer« 
iain  place,  was  made  high  treaibn,  if  the  houfes  were  burned  accord* 
ingly :  vide  Rot.  Par.  IS  H.  6.  n.  23.  but  as  to  the  treafon  it  is  rc<» 
peald  by  the  ftatute  of  I  jE.  6.  cap.  12.  and  1  Afar.  cap.  1.  but  the 
felony  remains  ftill  in  cafe  the  houfes  be  burned,  fej 

In  cafes  of  wilful  burning  of  houfes  the  indidment  runs,  Quod/e^ 
tomcif  veluntarii  &  malitiosi  eombujpt  domum  without  faying  dommn 
manfioHalenif  as  in  cafe  of  burglary.   Co.  P.  C.  p.  67. 

And  to  examine  this  felony  thefe  things  are  inquirable,  viz.  I. 
What  fhall  be  faid  domus.  2.  What  domus  of  another,  3.  What  a 
malicious  and  wilful  burning.  4.  What  kind  of  felony  this  is.  5. 
Whether  and  how  clergy  is  allowable. 

I.  What  (hall  be  faid  domus. 

h  extendeth  not  only  to  the  veiy  dwelling-houfe,  but  to  all  out-i 
houfes,  that  are  parcel  thereof,  tho  not  contiguous  to  it,  or  under  the 


fsj  3  H*  f.  10.  A 
(hj  %  Co.  Itt/Ht.  i88. 

(i)  By  the  lawi  of  Elbtytan  it  «i^i  capi- 
fall  i»cimiiariis  eafUis  fmns  «/f«  \  vide  Leg. 
ftkii/latt^  i,  6.  and  by  the  uwa  of  Csmift 
it  waa  one  of  thofe  capital  offcnfei  for 
which  no  ranibiD  waa  aUowd*  Xrtf  •  CWwrj, 

Lei.  * 

( < )  But  fince  hy  the  9  Cm,  I.  esf.  %%. 
It  ia  made  felony  without  benefit  of  clergy, 

koowiocly  to  ^u4  spy  letter  wi(iK»ut  • 


name  fubfcribed,  or  figned  with  «  fi^tiona 
.name  demanding  raoneyi  ▼enifoa  or  other 
valuable  thing.  This  ftatute  i«  amended 
by  Stat.  27.  Gt9.  t.  €.  15.  knowini^y  to 
fend  any  letter  without  a  namat  or  with  a 
fiftitious  namci  demanding  moiiey»  ircni* 
foO)  or  any  other  valuable  thing,  or  threat- 
ening (without  any  demand)  to  kill  any  of 
the  king's  fubjefia,  or  to  fire  their  houfesa 
out-houfea»  bams,  or  ricka,  U  nade  fekny 
wttbqvt  b«Mit  of  clergy. 
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tame  roof;  as  in  cafe  of  burglary,  the  bam,  ftaMr,  cow-hotife,  (beep* 
houfc,  daiiy-houfe,  mill-houfc.    CV.  P.  C.  p.  €7.  II  H.l.  I.  i.  (fj 

But  if  the  bam  or  out*houfe  be  not  parcel  of  a  dwelling-houfe,  it 
is  hot  felony,  unlefs  the  bam  have  hay  or  com  in  it  fgj^  and  then, 
tho  it  be  no  parcel  of  a  dwelling-houfe,  it  is  felony,  4  Cd.  Rip.  20.  a. 
Barham^%  cafe ;  but  if  die  bam  hare  only  hay  in  it,  and  not  corn« 
the  oflender.  ihall  have  his  clergy,  but  if  it  hath  com  in  it,  he  (hall 
be  excluded  of  clergy,  tho  not  parcel  of  a  dwelling-houfe.    C<h>  P.  C. 

p.  69. 

The  burning  of  a  frame  of  a  houfe  was  no  felony  by  the  j-  ^^^ 
common  law,  but  was  made  felony  by  thfe  ftatute  of  37  H,  8.  *^^  * 
tap.  6.  but  that  (lands  repeaM  by  1  E.  6.  cap.  12.  and  1  Mar.  cap.  I. 

The  burning  of  a  ftack  of  com  was  ho  felony  by  the  common  la>t« 
but  the  attempting  of  it  was  made  felony  by  the  ftatute  of  3  &  4  £.  6« 
cap.  5.  fkjf  but  that  is  repeald  by  1  Mar.  cap.  1.  ft  J 

But  by  the  ftatute  of  43  Eliz.  cap.  13u  the  wilful  and  malicious 
burning  of  any  barn,  or  ftack  of  corn,  or  grain  within  the  counties 
of  Horthumherland^  Cumherland^  JVeftmarland  or  Durham^  is  made 
felony  without  benefit  of  clergy,  (k) 

II.  What  (hall  be  laid  the  houfe  of  another. 

A  tenant  for  years  of  a  houfe  fets  fire  to  his  own  houfe,  thereby 
intending  malicioufly  to  fire  the  houfe  of  B.  if  he  bum  his  own  houfe^ 
and  alfo  thereby  burn  the  houfe  of  B.  this  is  felony  ;  but  if  he  bum 
not  the  houfe  of  B.  according  to  his  defign,  but  only  bum  his  own 
houfe,  this  is  not  felony,  but  a  great  mifdemeanor,  for  which  he  was 
fet  in  die  pillory,  fined,  and  perpetually  bound  to  the  good  behaviour^ 
an4  yet  it  was  of  a  houfe  in  die  city  of  LonJonf  and  laid  that  he  did 


(f)  Hie  wordt  of  tlie  book  arc,  iMwv/^ 

the  hsrn  «o#j  adjoinios  /«  th^  boujt^  h  vtas 
Mdtn  t$  btfihmf  \  to  nake  nvhicli  ferve  our 
author'a  purpoUc  we  are  not  to  undcrftand 
thereby  its  being  contigoout,  but  being  fo 
jDcar  the  houfe,  m  to  be  pccel  thereof. 

(l)  A"^  ^y  >*  ^  ^3  ^^*  ^*  <''^*  7«  "  '( 
**  it  felony  malicioufly  to  bum  ih  the 

<*  night-time  any  rick  or  ftack  of  com, 

^  hay  or  grain,  vgrm  or  other  out-houfe«, 

#<  or  Dttilaingii  or  kilna  ^i^tfoever."    So 

chat  now,  tho  the  barn  be  empty,  it  it  fo- 

lony  \  tfcid  by  9  Gt^  I.  M.  %%.  clergy  la 

taken  away  from  the  offender* 

(h)  Thu  ftacttte  doei  not  make  the  it* 

tempt  fielooy  genentty,  but  only  where 

Ancle  perffteft  td  tte  mamber  of  twelve 

mn  aflembled  for  tbit  purpoliti  aad  fioab 


tinoe  together  for  the  fpacc  of  an1ioui(  after 
proclamation  to  depart,  pr  where\any 
above  the  number  of  two,  and  under  twelve, 
fliaU  after  proclamation,  as  afbrefaid^  in  n 
forcible  manner  attempt  the  lame. 

( f  3  But  it  ia  made  felony  by  la  £^  ij 
Car,  2.  tap.  7.  and  by  9  Geo.  I.  cap,  as.  it 
is  felony  without  b^efit  pf  clergy  to  iet 
fire  to  any  houfe,  bam  or  out-houle,  or  to 
any  hovel,  cock,  mow,  or  ftack  of  cotDi 
firaw,  bay  or  wood. 

{k\  By  I  Geo.  t,  tap.  48.  it  is  felony 
maucmody  to  fet  on  fire  any  wood,  under^ 
wood  or  coppice*  ^y  this  ftatute  clergy 
is  aot  taken  away ;  but  by  9  Gee.  I.  r^^.is. 
it  is  felony  without  benent  of  clergy  to  cut 
down  or  dcftroy.any  trees  plancijd  in  Any 
avcauei  orchardi  garaeo,  or  planknkmi 

It 
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k  ea  intentune  to  bum  the  houfes  of  others.    M.  10  Car.  1 .  B.Ri 
Croie  ^77.  H&ime*^  cafe,  adjudged. 

UI«  It  muft  be  a  burning  of  a  houfe  of  another ;  therefore  if  J* 
fets  fire  to  the  houfe  of  B.  malicioufly  to  bum  it,  but  either  by  fome 
acci^nt  or  timely  prevention  the  fire  takes  not,  this  is  no  felony,  tho 
it  were  a  noalicious  attempt,  for  the  words  are  inandit  (i  combujjit^ 
but  if  he  bad  burned  part  of  the  houfe,  and  the  fire  is  qtienched,  or 
.  ^  .  goes  out  before  the  whole  houfe  be  burned,  it  is  felony.  Co. 
"    5J  p.  C.  p.  66.  Dalt.  cap,  105.  (l) 

It  muft  be  2i^llful  and  malicious  burning,  otherwife  it  is  notfi:Iony, 
but  only  a  trefpafs. 

.And  therefore  if  J*  (hoot  unlawfully  in  a  hand-gun,  fqppofe  it  be 
at  the  cattle  or  poultry  of  B.  and  the  fire  thereof  fets  another's  houfe 
on  fire,  this  is  not  felony,  for  tho  the  zQl  he  was  doing  were  unlaw- 
ful, yet  he  had  no  intention  to  bum  the  houle  thereby,  againft  tiie 
Dpinion  of  Dalt.  cap.  \Q5»  p.  270.  fmj 

But  if  A.  have  a  malicious  intent  to  bum  the  houfe  of  B.  and  ia 
letting  fire  to  it  bums  the  houfe  of  B.  and  C.  or  the  houfe  of  B.  ef« 
capes  by  fomc  accident,  and  the  fire  takes  in  the  houfe  of  C,  and  bum* 
eth  it,  tho  J.  did  not  intend  to  burn  the  houfe  of  C.  yet  in  law  it  ihaU 
be  faid  the  malicious  and  wilful  burning  of  the  houfe, of  C.  and  he 
may  be  indi^d  for  the  malicbus  and  wilful  burning  of  the  houfe 
of  C.     Co.  P.  C.  p.  67.  CnJ 

An  infant  of  about  fourteen  years  of  age  or  under  may  be  guilty 
of  malicious  burning  of  houfes,  if  by  circumdances  it  can  appear  he 
Juiew  it  to  be  evil. 

Before  roe  at  Norfolk^  a  boy  about  tlie  age  of  fourteen  years  was 
arraigned  upon  two  fcveral  ihdi£lments  for  malicious  and  wilful  burn- 
ing of  two  feveral  houfes,  the  firft  was  his  own  father's,  and  it  ap- 
peared, thatfwhen  he  had  fecretly  carried  fire  into  the  barn  and  fired 
it,  he  falfly  charged  another  with  the  fa£l,  and  upon  the  boy*s  accu- 
fation  he  was  imprifoned,  till  it  appeared  clearly  he  was  not  the  of» 
fender :  this  boy  was  afterwards  together  with  his  father  and  his  otlier 
children  entertained  at  a  neighbour's  houfe  in  charity,  and  the  boy 
watching  an  opportunity,  when  none  were  in  the  houfe  but  a  child 
in  tlie  cradle,  carried  fire  out  of  the  kitchen  into  a  room  of  furzes, 
and  fet  fire  in  it  and  went  out,  and  thus  burnt  a  fecond  houfe,  and 


i 


/)  Ntmf  E£L  t*  50€«  ( fr }  Sec  the  cafe  of  C«l<  nd  W^odimm^ 

m)  UkU  Sisu  Tr.  VoL  Yl.  /.  %tx. 
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the  child  in  die  cradle ;  for  both  thefe  he  was  queftioned,  and  at 
length  confefled  freely  the  whole  circumilanccs  of  both  fa&s,  he  was 
inditfted,  and  upon  his  arraignment  pleaded,  and  upon  his  . 

trial  craftily  infifted,  that  he  was  under  fourteen  years » of  1-^'  •* 
age;  but  I  direifled  the  jury,  that  it  appeared  by  the  circumftances, 
that  his  malice  fupplied  his  age,  for  it  appeared,  ,that  he  underflood 
the  evil  of  the  firft  ofFenfe  when  he  did  it  fo  fecretly,  and  yet  charged 
another  wrongfully ;  but  if  there  had  been  any  doubt  of  the  firll 
burning,  yet  he  could  not  but  be  conufant  that  the  fecond  burning 
was  a  great  crime,  when  he  faw  another  formerly  charged  by  him 
with  the  firft  burning  committed  as  for  felony ;  but  yet  for  my  far- 
ther fatlsfadlion,  and  in  refpe<fl  the  boy  feemed  very  little,  I  took 
farther  examination  touching  his  age,  and  his  father,  being  by,  freely 
confefled  and  was  content  to  fwear,  that  he  was  above  fourteen  and 
aear  fifteen  years  of  age,  and  he  was  convidled  and  executed. 

IV.  What  felony  this  is. 

And  it  ^eems  unqueftionable,  that  the  burning  of  a  d^elllng-hourc, 
or  any  part  thereof,  or  any  out-houfe  part  thereof,  was  a  felony  at 
common  law,  and  fo  was  alfo  the  burning  of  a  barn  with  hay  or  com 
in  it,  tho  not  .parcel  of  a  dwelling-houfe,  but  (landing  at  a  diftance. 
Co,  P.  C.  p.  67.  1 1  iy.  7.  1 .  *. 

V.  But  as  to  the  point  of  the  not  allowance  of  clergy  therein,  tlierc 
may  be  fome matters  to  be  examined:  certain  it  is,  that  at  this  day 
clergy  is  not  allowable  to  a  party  convi£led  of  wilful  and  malicious 
burning  of  a  dwcUing-houfe,  or  of  a  bam  with  corn;  quod  vide  II 
Co.  Rep.  34.  Poulter*s  cafe  adjudged  per  omnes  Jujtic.  Plow.  Com, 
475.  Co.  P.  C.  p.  67.  and  the  conftant  pra£iice  hath  b^en  to  deny 
clergy  to  thofe  convidl  of  this  crime ;  qtwd  vide  in  the  refolution  of 
Poulier^s  cafe. 

And  the  ftatute  of  4  {sf  5  P  -irf  Af,  cap.  4.  takes  away  clergy  from 
all  acceflaries  before  to  ihe  offenfes  of  wilful  burning  any.dyi^elling- 
hoiife,  or  of  any  barn  then  having  com  or  grain  in  the  fame ;  and 
furely  they  took  the  law  to  be,  that  the  principal  was  by  law  oufted 
of  his  clergy,  or  gtherwifc  they  would  not  have  oufted  the  acceflary 
of  his  clergy. 

But  then  the  ^ueflioQ  remains,  what  it  was  that  oufted  the  principal 
of  his  clergy. 

By  0ie  ftatute  of  23  H.  8.  cap.  1.  clergy  was  oufted  from  ^        .. 
idl  paribus  found  guilty  of  wiltiil  burning  of  any  dwelling-*-*'    ** 

houfes 
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Bouies  or  barn,  ivhereio  any  grain  vr  corn  fliould  happen  to  ta^ 
and  from  all  pe rfons  found  gnihy  ef  abetting,  aiding  or  eouAfelling 
thereof^  viz.  acceflarits  before ;  except  perfons  in  order  of  fubdeacon^ 
or  above. 

The  flatute  of  I  £  6.  cap.  12.  as  f  >  diTers  offenfes  therein  parti* 
cularly  mentiond»  ^ich  are  for  the  moft  part  alfo  included  in  the 
fiatute  of  23  /?.  8.  carried  the  exclufion  of  clergy  farther,  viz.  a5  to 
Handing  mute,  or  not  dire£Uy  anfwering,  but  mentions  not  at  aB  wil« 
Ibl  burning  of  houfes,  or  bams  with  grain ;  and  enaded,  that  in  all 
other  cafes  of  felony  perfons  indiAed  fliall  have  their  clergy,  as  diey 
ihould  have  had  before  1  H,  S. 

So  thai  by  the  aft  of  1  E.  6.  clergy  was  reftored  to  burning  of 
boufcs  and  barns  with  com,  notwithftanding  the  ftatute  of  23  H.  8. 
or  any  other  ftatute  made  fincc  the  firft  year  of  Henry  VIIL  and  if 
the  oufling  of  the  principal  in  arfon  from  his  clergy  lifted  upon  ch^ 
ftatute  of  .23  H.  8.  dien  the  ftatute  of  1  E.  6.  had  reflx^red  him  to 
his  clergy.  % 

The  folution  therefore  of  this  matter  is  upon  twt>  accounts. 

1.  Some  have  thought  that  the  wilful  bumitig  of  hoftfe^  Was  not 
within  clergy  by  the  cbminon  law,  nor  by  the  ftatute  of  25  E.  5. 
cttp.  4.  becaufe  it  was  an  hoftile  aft  (oj^  and  therefore,  as  imtil  the 
ftatute  of  4  H*  4.  cap.  2.  Injidiatores  viarum  tf  Jepopu/aipres  figrohon 
joined  with  another  felony,  and  fo  found,  were  oufted  of  their  clergy, 
becaufe  favouring  of  afts  of  hoftilit^',  fe  incendlatores  Jomorttm  were 
even  by  the  common  law  oufted  of  clergy  before  the  ftatute  of  23 
if.  8.  and  fo  are  not  reftored  to  clergy  by  the  general  claufe  of  the 
ftatute  of  1  E,  6.  and  this  I  remember  i^as  delivered  as  the  reafon  of 
the  exclufion  of  clergy  from  wiliul  burning  by  Mr.  Attorney  Nej^ 
8  Car*  1  in  the  king^s  bench,  and  feemed  to  be  aflented  to  by  the 
court. 

But  I  think  this  will  hardly  help  the  matter,  1.  Becaufe  tho  poffibly 
-  ..  clergy  might  not  be  allowd  at  common  law  to  wilful  burning, 
^"  J  yet  the  ftatute  of  25  £.  3.  cap.  4.  pr^  clero  extends  clergy 
to  all  treafons  and  felonies  touching  other  perfons  than  the  king  him- 
felf,  and  his  royal  majefty.  2.  Becaufe  dien  as  well  a  burning  of  a 
barn  with  hay,  as  a  bam  widi  com,  would  be  exclu^  from  dergyt 
for  the  one  is  as  hoftile  as  the  odier. 

that  ftaiate  WM  ouile4  of  clc^.  ^^       r-^v       --»      jnft  -f 

8*  Odiers 
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2.  Otbers  have  thought  that  the  ftatute  o£  4  (^  5  P.  (i  M.  cap. 
4.  taking  away  clergy  from  the  acceflaries  before,  doth  take  away 
hy  necelSiry  confequence  die  clergy  from  the  principal,  for  it  were 
not  reafon  to  think  the  accefiary  before^  ihould  be  in  a  worfe  con- 
dition, than  the  principal  offender,  and  dierefore  Tirtually  and  im« 
pi^catively,  and  by  neceilary  confequence  it  takes  away  clergy  from 
the  principal  in  all  diofe  cafes,  where  it  takes  it  from  the  acceH 
fary  before ;  and  befides,  if  the  principal  had  his  clergy,  the  accef- 
iary could  not  be  arraigned^  and  this  I  think  is  true,  tho  this  cafe 
needs  not  this  help. 

But  I  think,  and  fo  is  the  book  of  1 1  Co.  Rep.  S4,  35.  that  the 
flatute  of  25  H.  8*  cap.  3.  which  extends  to  take  away  clergy  in  all 
thoie  cafes  which  were  within  23  H.  8.  cap.  1.  and  particularly  re- 
cites that  of  bumipg  houfes  and  bams  with  grain,  and  fiirther  ex« 
tends  that  exclufion  to  ftanding  mute,  not  dire£lly  anfwering, 
challenging  above  twenty,  I  fay  that  ftatute  of  25  H.  8.  was  in 
great  part  repealed  by  the  ftatute  of  1  £.  6.  and  is  entirely  revived 
by  die  ftatute  of  6  C^  6.  E,  6.  cap.  10.  not  only  as  to  the  point  of 
cmfting  clergy  upon  examination  (pj^  but  alfo  as  to  the  exclufion  of 
clergy  in  thofe  cafes  mendoned  in  the  zGt  of  25  H.  8.  wherein  burcK 
ing  of  hpufes  and  barns  with  com  is  exprefly  mentioned,  fo  that 
confcsquendy  this  ftatute  of  5  &  6  £.  6.  reviving  the  ftatute  of  25 
H.  8.  repeals  the  generality  of  that  claufe  in  I  E.  6.  whereby  clergy 
was  Ut  in^  in  all  cafes  there  not  enumerated. 

And  confequendy  the  periods  of  this  cafe  of  clergy  -  ^ 
in  wilful  burning  ftand  thus.  L57jJ 

1.  Before  23  H.  8.  clergy  was  allowable  therein  by  force  of  the 
ftatute  of  25  E.  3.  pro  clero. . 

2.  After  23  H.  8.  until  25  H.  8«  clergy  was  allowable  for  the  ac« 
cefiary  in  all  cafes,  and  for  die  principal  in  all  cafes,  bat  finding 
him  guilty. 

3*  After  25  H.  8.  until  1  E.  6.  clergy  was  taken  away  from  the 


{p)  This  relates  to  the  fecond  chufe  of 
te  a^  H.  8.^^.  t.  whereby  it  is  orovidcd 
Chit  if  any  pertoni  be  indited  in  one 
€Ottnty  for  mling  goods  in  another,  tnd 
fland  mute,  or  cMllenge  peremptorily 
ibOwe  twenty,  or  will  not  direOly 
■dfwcr,  they  fliaU  be  put  from  their 
clergy  ta  like  manner,  as  if  they  had 


been  tried  and  foand  guilty  in  the  fame 
county,  where  the  offcnfe  was  committed, 
ifita^peartothe  jofticea  by  the  evidence 
or  on  examination*  that  it  was  fuch  a  fe« 
lony,  at  If  found  guilty  thereof  in  tha 
cottoty  where  aommittea,  tfiey  wonld  hava 
loft  their  clergy  by  the  a}  if.  8.  «y.  i. 


Voi.«  U 
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principal  as  well  where  he  ftands  mute,  not  directly  anfwers  or  chil- 
lenges  above  twenty,  as  where  he  is  found  guilty. 

But  the  acceflaries  as  well  before  as  after  were  to  hare  clergy. 

4.  After  1  E.  6.  till  5  £^  6  £.  6.  when  the  ftatute  of  25  fi".  *. 
was  revived,  both  principal  and  acceiTaries  had  their  clergy  in  aD 
cafes  of  burning. 

5.  After  5  &^  6  JB.  6.  till  ^  bf  5  P.  iff  M,  tap.  4.  the  principal  was 
excluded  in  all  cafes,  wherein  he  was  excluded  by  the  ftatute  of  25 
if.  8.  as  well  where  he  ftood  mute,  challenged  above  twenty,  did 
not  direi^y  anfwer,  as  where  found  guilty,  fqj 

*    .  But  the  acceffaties  hefort^  as  well  as  after^  had  their  clergy, 

6*  By  the  ftatute  of  4  W  5  P.  £sf  M.  cap.  4.  until  this  day,  acccf- 
farics  hef(,rc  are  excluded  of  clergy  in  all  cafes,  but  acceflaries  ajitr 
have  their  clergy. 

Bur  vet  there  ft  ill  remain  two  doubts. 

1 .  W  hcrcas  the  ftatute  of  4  tf  5  P.  Js*  M,  cap,  4.  extends  to  oufl 
clergy  from  the  acceflary,  as  well  if  he  be  attainted  as  c6nv]6)ed,  and 
conlequently  if  outlawed,  he  ftiall  not  have  clergy,  becaufe  it  is  an 
attainder  \  the  ftatute  of  25  tl.  8.  extends  only  Xo  finding  guilty, 
challenging  above  twenty,  ftanding  mute,  or  not  directly  anfwering, 
and  it  (eeras  in  attainder  of  the  principal  by  outlawry  he  AiatU  have 
his  dcrgy ;  diereforc  tiuarcy  whether  an  attainder  by  outlawry  oulH 
die  principal  of  clergy  upon  the  ftatute  of  23  or  25  tJ,  8. 

.2.  Wherfeis  the  ftatute  of  4  W  5  P.  t*  ^.  cc^.  4.  baft 
t^  /t'J  no  exception  of  perfons  in  the  order  of  fub-deacon  ;  but  ftc- 
ceiTaries  hcfore  are  oufted  of  their  clergy  in  all  cafes  by  that  ftatute, 
tho  in  orders. 

Yet  by  the  ftatute  of  25  H,  8.  which  is  relative  to  the  ftatttfe  of 
23  H,  8.  principals  in  tlie  order  of  fub-deacon,  or  above,  have  their 
clergy  in  the  cafe  of  arfon,  for  by  the  ftatute  of  23  H.  8.  clergy  iS 
faved  to  men  in  orders,  where  found  guilty ;  and  by  the  ibMte  of 
25  i7.  8.  in  cafes  of  ftanding  mute,  ISc.  they  arc  oofted  of  their 
clergy  as  if  found  guilty,  in  which  cafe  men  in  orders  had  their 
clergy,  and  fo  the  reviving  of  the  ftatute  of  25  H.  8.  by  that  of  S 
tt*  6  £.  6.  Ut%  in  men  in  orders  to  their  clergy  in  cafe  of  arfon, 
which  ficemt  to  make  this  abfurdity,  diat  the  principal  in  arfon  &3II 
^  have  the  benefit  of  clergy  if  in  orders,  but  the  aCccfftrics  *^»r«i  *• 

ff)  By  3  &  4  Jr«  &  iV.  clergy  14  \ikcm  away  ia  cafe  of  oodawry  «Hau 

in 
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ia  t>rleri,  sre  oxtlnded  by  the  geneml  p<uiiiing  of  th^iiA  of  4  (^ 

And  berets  tliere  will  asife  a  dtffereDCe  as  to  men  in  orders,  in 
relation  to  the  benefit  of  clergy,  between  the  cafe  of  being  principal  in 
vn}£xA  burning  of  lioufes,  and  the  0ife  of  being  principal  in  i^bbery  \%  or 

■ 

near  the  highway,  or  robbing  in  a  dweiling-houie,  putting  ^  dwn^her 
in  fear,  or  murder  of  malice  prepeafe;  for  (be  a£t  of  X  j£.  €«>^. 
12*  ^xciudeth  them  frotn  their  clergy  generally  without  exception 
jsfnicnin  orden,  tbo  they  were  excepted  by  the  fiat^tes  of  23  aUd 
25  i7.  8. 

Bttt  this  ftatnte  of  I  £|  6.  making  no  mention  of  burtyx^of  b^lifes, 
the  exdufion  of  them  from  dergy ^  if  refting  upoJ^i  tb^  ftatate  of  2S 
H.  8*  lemed  by  &  tf  j6  £.  6.  ejscepts  them. 

Foiker.  113.— xi6. 191.  333, 334.    i  Hawk.  P.  C.  ch,  39.  Sec.*  i,  2, 3,  &c.  See  4.BUck« 

Com*  Index.  Tit.  Arfoo. 


CHAP.     L.  [jysll 

Concerning  felonies  by  the  common  law,  nhtlng  to  the  bringing  o 
felons  to  ju(Hce,  and  the  impediments  thereof  ^  m  efcape^  breach  of 
.  .prifoKi  and  refcue  \  andfirji  touching  arreits. 

I  COME  now,  according  to  (he  method  propoonded^  to  confidar 
thofe  felonies  that  relate  to  the  pablic  jufttce  of  the  kingdom  in 
bringing  malefactors  xa  then*  due  pfunilbment,  and  the  impedimenta 
diereof,  and  they  are  principally  three,  vi%.  \.  By  the  party 
refting  or  imprifomng,  as  voluntary  efeapcs.  2.  By  the  party 
retted,  and  imprifoned,  as  breach  Of  prifon.  S.  By  ft  ftranger,  ii 
refcue  of  felons. 

And  in  this  ofder  t  (hall  examine  thde  oiltnfes ;  but  as  ^riM^S^ 
preliminary  thereuAtc,  I  ftall  firft  confider  of  arrefts  aaidimprifiHpbt 
ment  for  capital  offenfes,  by  whom  it  9i^y  be  doi^e,  and  whiia 
lawful. 

Arrefts  of  malefadors  are  of  t^o  kiu6,  i*  Either  by  j^iti^M* 
dieieuiito  by  htw  deputed,   or  2.  By  private  perfods. 

And  the  former  is  aj;aia  of  two  kiilds.  Eithtr,  L  By  ptocdfe  0f 
hw,  or  2.Viftute  officii. 

Kk2  The 
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The  fdmer  agaio  is  of  two  kinds,  1 .  ESdier  by  procds  m  tbe 
king's  name,  2.  Or  by  warrant  In  the  name  of  a  judge  or  joflicc 
thereunto  authorized,  and  that  either  in  writing  or  on  tenus. 

I  (hall  puifue  this  order,  and 

I.  Shall  begin  with  die  firft  of  thefe,  natnely,  arrefting  by  yirtiie 
of  the  king's  writ* 

Regularly  no  procefi  iflues  in  the  king^s  name  and  by  his  writ  to 
f     ^-.apprehend  a  felon  or  other  malefactor,  unlefs  there  bean 
.  Lv '   J  indiftment,  or  matter  of  record  in  the  court  upon  which 
the  writ  ifluet. 

Antiently  the  proceb  upon  an  appeal  or  an  indi&ment  of  felo&y 
was  only  one  Capias ^  and  thereupon  an  Exigent.  22.  jffix.  81 . 

By  the  ftatute  of  25  £•  3.  cap*  14.  there  are  to  be  a  Capias  and  an 
jflias  with  a  command  to  the  (heriff  to  feize  the  goods  of  the  felon, 
-and  then  an  Exigent* 

But  it  fliould  feem  by  the  book  of  8  H-  5, 6.  that  diis  ftatute  ex- 
tended not  to  felony  of  death,  but  that  there  (hould  be  only  one 
Capias f  and  then  an  Exigent. 

But  by  the  ftatute  of  6  H.  6.  cap,  1.  if  ^.  de  B.  in  comitatu  S.  be 
inii^ided  in  the  king's  bench  in  MiddUfexs  there  ftiall  go  out  one 
Capias  into  Middlefex^  another  into  S,  and  each  ihall  have  fix  weeks 
at  leaft  between  the  Tejie  and  return,  and  upon  Hon  inventus  re- 
turned then  tn  Exigent, 
_■:  But  if  hebe.notnamedofanodier  county,  then  it  feems  only  one 
"Capias  fball  iffiie,  where  the  party  is  indited,  and  upon  t/tat  an  £«i« 
^ent :  this  ftatute  was  made  during  tlie  king's  pleafure ;  but  by  the 
rpcovifo  in  the  ftatnte  of  8  H.  6.  cap.  10.    it  feems  to  be  made  per- 
petual* 
•  i.  r    Bv  the  ftatute  of  8  H.  6.  a^.  10.  if  ^,  de  B.  in  com.  S.  be  indited 
iPt  appealed  ill  cmi  JV.  before  juftices  afllgned,   there  Ihall  go  out 
fif  ft  a  Capias  in  Com.  fV.  and  upon  Nou  inventus  returned  a  Capias^ 
'  with  proclamations  in  torn.  S.  having  three  months  at  leaft  between 
:  ,^^Tefie  and  return,  or  otherwife  no  Exigent  to  iftue  ;  but  the  pro- 
cefs  in  the  king!s  bench  is  excepted. 

But  this  ftatute  only  extends,  where  the  party  is  indited  in  another 
.county,  than  where  converfant. 

By  the  ftatute  of  5  £.  3.  cap.  1 1 .  juftices  of  oyer  and  terminer  may 
iflue  procefii  againft  felons  in  a  foreign  county,  and  thefe  prooefles 
ought,  or  at  leaft  may  and  are  moft  fit  to  iflue  in  the  kmg's  name 

under 
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under  the  Tejle  of  the  chief  judge^  for  which  purpofe  all  clerics  of 
afSzes  have  a  fpecial  feal^  and  iflue  their  procefs  in  the  king's  qame 
in  cafe  of  felony,  where  they  go  to  the  outlawry,  tho  fome  other 
warrants  aro  made  in  the  name  of  the  judge. 

And  in  all  cafes  the  king's  writs  are  dire(3ed  to  the  fheriflT,  . 
and  he  executes  the  writ  himfelf,  or  by  his  warrant  under*- ^'' J 
firal  to  the  bailiffs. 

And  upon  thefe  writs  the  (heriS^  or  bis  bailifF  may  break  open 
doors  to  take  the  oiFenders,'  for  they  are  for  the  king  and  preferva- 
tion  of  the  peace,  and  therefore  include  a  non  omh^as  propter  aliquam 
IHertaiem  ;  quod  vide  5  Co,  Rep.  92.  a. . 

r  And  in  this  cafe  the  (herifF  or  his  bailiff  may  require  any  perfons 
prefent  to  aflift  him  in  execution  of  the  writ,  and  he  that  refufetb 
to  affift  him,  is  indifhible  and  punifliable  by  fine  and  imprifonment. 

II.  The  fecond  kind  of  arreft  is  by  warrant  under  the  feal  of  the 
juftices  thereunto  authorized,  asjufiices  of  oyer  ztAtenniner^  or  of 
gaol-delivery,  or  juAices  of  peace. 

And  herein  thefe  things  are  confiderahle:  I.  What  are  the  ef- 
iientials  of  fuch  a  warrant,  without  which  it  is  void  in  law.  2.  Who 
flfiay  grant  a  warrant  to  apprehend  a  felon.  3.  To  whom,  and  4. 
In  what  order  or  method  it  is  to  be  granted,  or  5.  Executed,  and. 
in  what  cafe. 

I.  As  to  the  firft  of  thefe, 

It  is  neceflary  that  fuch  warrant  exprefs  the  name  of  the  party  to 
be  taken :  for  a  warrant  granted  with  a  blank  and  fealed,  and  after 
filled  up  with  the  name  of  the  party  to*be  taken  is  void  in  law.  Dalt. 
eap.  VVl.p.  329.  (a) 

It  muft  be  under  feal,  tho  fome  hare  thought  it  fuScient  if  it  be 
in  writing  fubfcribed  by  the  juftice,  Dalt.  cap.  117.^.  358.  vid€  3 
Co.Inftit.fupra  Jlatutum  de  frangentibus  prifonam,  p.  591,  and  the 
billing  in  thefe  things  will  make  the  warrant  void,  and  fubjedl  the 
officer  to  a  falfe  imprifonment ;  tho  in  fome  cafes  the  want  of  due 
formality  may;  be  blameable  in  him  that  makes  the  warrant,  yet  it 
will  not  therefore  fubje^  the  officer  to  a  falfe  imprifonment,  if  the 
matter  be  within  the  jurifdi^on  of  him  that  makes  it;  as  for 
inftance. 

A  warrant  by  a  juftice  to  apprehend  J.  S.  to  anfwer  fuch  matters 

(m^  New  Edit,  p.  574i 
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as  (hall  be  objeded  againft  him,  ex  parte  dcmini  r$gii^  \virhoBt 
preffing  the  certainty  of  the  crime,  this  is  not  regular,  Lamhard't 
p        -  jufticc  95,  96.  2  Co.  Inftlt.  591.  615.   tho  Mr.  Dale,  caf^ 
Lj/    J  117.^.329.  gives  inftances  of  fuch  warrants  granted  by 
pQpham  chief  jufticc. 

And  thereforei  if  before  comroitnient  a  peHcn  fo  apprehendcd^ihould 
be  removed  into  the  king's  bench  by  Habeas  Corpus  upon  fuch  a 
warrant,  or  ftiould  be  committed  upon  fuch  a  general  Mittimus^  he 
ibotild  be  difcharged  ;  or  in  caf^  he  fliould  be  refeacd  upon  iuch  an 
apprelieniion  by  fuch  a  warrant,  or  be  voluntarily  let  go  by  him 
that  apprehends  him,  (tho  it  may  be  the  true  caufe  of  the  ivarrant 
were  felony,)  yet  it  not  being  exprefled  in  the  warrant,  fuch  an  ef« 
cape  or  fuch  a  refcuc  would  not  be  felony. 

Yet  It  may  excufe  the  officer  in  falfe  impriibnroent,  if  the'  true  caufe 
were  felony,  or  any  mifderoeanor  within  the  cognisance  of  him  that 
makes  the  warrant,  for  it  is  but  an  erroneous,  not  a  void  warrant, 
and  It  is  not  reafonable  to  fuppofe  the  officer  (hoold  be  conufiuit  of 
the  forfnalities  of  law,  or  advife  with  counfel  upon  all  occaficms^ 
whether  tlie  warrant  were  in  ftridfaiefs  of  law  regular,  efpecially  in 
fuch  a  cafe  where  the  error  of  this  nature  hath  been  feconded  widi 
common  practice;  but  of  this  more  hereafter. 

2.  As  to  the  perfons,  that  may  grant  a  warrant  for  apprehcBding 
a  felon. 

The  chief  jufticc  qf  ihe  king's  bench  or  any  other  judge  of  that 
court  may  ifiTue  a  warrant  in  his  own  name,  for  the  apprehending 
and  bringing  before  hiQi  any  perfon  touching  whom  oath  is  nuuk  of 
a  felony  committed,  or  of  fufpicion  of  felony  upon  him,  into  any 
county  of  England  and  fVales,  for  they  are  intrufted  with  the  con- 
i^rvation  of  the  peace  through  all  Englandy  and  are  more  than 
juftices  of  peace  or  oyer  and  terminer  ;  and  this  liath  been  ufual  in 
all  ages. 

But  to  avoid  the  trouble  to  the  country  in  bringing  up  ofienders 
they  ufiially  dire£t  their  warrants  to  apprehend  the  parties,  and  bring 
them  before  fome  juftice  of  peace  near  adjoining,  either  to  be  ex- 
amined or  botmd  over  to  the  feflions,  and.  farther  to  be  proceeded 
againft  according  to  law. 

And  thus  their  warrants  ought  to  run  in  cafes  of  furety  of  the  peace 
or  good  behaviour  againft  a  perfon  in  another  county,  than  where 
they  are,  by  rcaicn  of  the  ftatute  of  21  Jag.  cap.  8. 

Juftices 
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Juflices  of  oyer  and  tennmer  may  alfo  iffue  their  warrants  in  the 
counties  within  their  commiilion  for  apprehending  felons  or  other 
malefaftors,  or  for  fp^ety  of  the  peace  within  their  limits ;  qmrrc^ 
whether  they  may  not  iflue  their  warrants  for  any  indicted  of  fe- 
lony within  their  precin£is>  tho  they  are  abroad  in  a  foreign  county, 
by  the  ftatytc;  of  5  E,  3.  before  mentionea  r 

Juflices  of  peace  may  alfo  iOue  their  warrants  within  the  precin6ls 
of  their  copimifSon  for  apprehending  perfons  charged  of  crimes 
within  the  cognizance  of  the  fei&ons  of  the  peace,  and  bind  them 
over  to  appear  at  the  kSxQX^i  and  this,  tho  the  ofiender  be  not  yet 
indided. 

And  therefore  the  opinion  of  my  lord  Cohe^  4  JnJiU*  111.  Is  top 
firait-Iaced  in  this  cafe,  and,  if  it  /hould  be  received,  would  obftru& 
the  peace  and  good  order  of  the  Jcin^dom  ;  a^id  the  book  of  J  4  i7. 
8.  16.  upon  which  he  grounded  his  opinion,  was  no  folemn  lefblu- 
tion,  but  a  fudden  and  extrajudical  opinion,  ^d  the  defendant  had 
liberty  to  mend  his  plea  as  to  the  circiunftance  of  time,  to  the  eqd 
it  might  be  judicially  fettled  by  demurrer,  which  was  never  done  ; 
and  the  conftant  pra£tice  hath  obtained  contrary  to  that  opinioii ; 
^uod  vifle Dait,  cap.  111-  (k) 

And  whereas  my  Iprd  Cgke^  uh'ifupra^  faith  alfo,  that  a  jufiice  pf 
peace  upon  oath  made  by  A.  of  a  felony  comnytted,  and  that  A.  ft^" 
pt€t&  B.  and  (hews  his  caufe,  cannot  iflue  a  warrant  to  bring  ff. 
before  him  for  father  examination,  and  thereupon  commit  or  bind 
bim  over  to  tl\e  affizes  or  feiCons,  bccaufe  it  mi^l  be  the  proper  iu£- 
picion  of  A.  bimfelf,  and  A.  may  arreft  him  upop  the  fcore  of  his 
own  fyfpicion,  but  not  by  warrant  of  the  juilice ;  I  thinjc  the  law  ^s 
Dot  foy  and  the  conftant  practice  iq  ail  places  hath  obtained  agai}^ 
it,  and  it  would  be  pernicious  to  the  kingdpm  if  it  fhould  be  a^  he 
delivers  it,  for  malefadlors  would  efcape  une3famined  ^nd  uqdifcovcreJ ; 
for  a  man  may  have  a  probable  and  ftrong  prefumption  of  tlic  guilt 
pf  a  perfon,  whom  yet  he  cannot  pofuivcly  fwear  to  he  guilty. 

Therefore  I. think,  that  if  ^.  makes  oath  before  ajuftice  of  peace 
of  a  felony  committed  in  faft,  and  that  he  fufpefts  B.  and  p   r.   -i 
iliews  prpbable  caiife  of  fufpicion,  the  juftice  may  gram  liis  "-^      -^ 
warrant  to  apprehend  B.  and  to  bring  him  before  him,  or  fonie  oiht  r 
mfticc  of  peace  to  be  examined,  and  to  be  farther  proceeded  agaiiirr* 

{fi)  New  Edit,  ^576. 
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as  to  law  (hall  appertam ;  and  upon  this  warrant  the  conftable,  or  he 
to  whom  the  warrant  is  direded,  may  arreft  bim»  and  if  occafion  be 
may  break  doors  to  take  him,  if  within  a  houfe,  and  will  not  upoa 
demand  render  himfelf,  as  well  as  if  it  were  an  exprefs  and  pofitive 
charge  of  felony  fwom  by  A.  againft  him,  and  fo  hath  common 
prance  obtained  notwithftanding  that  opinion  :  vide  ftatute  fVefim, 
1  cap.  15.  U)^  13  £•  4.  9.  a. 

But  a  general  warrant  upon  a  complaint  of  a  robbery  to  apprehend 
all  perfons  fufped^ed,  and  to  bring  them  before,  &r.  was  rule^l  void, 
and  falfe  imprifonment  lies  againft  him  that  takes  a  man  upon  fuch  a 
warrant,  P.  24  Car,  1.  upon  evidence  in  a  cafe  of  juftiQC  Swall9u/B 
warrant  before  juftice  Rel/, 

If  A.  hath  committed  treafon,  tho  the  juftices  of  the  peace  have 
no  cognisance  of  it  as  treafon,  yet  they  have  cognizance  of  it  as  a 
felony,  and  as  a  breach  of  the  peace,  and  therefore  a  juftice  of  peace 
upon  information  upon  oath  may  iflue  his  warrant  to  take  him,  and 
may  take  his  examination,  and  commit  him  to  prifon. 

jf,  commits  a  felony  in  the  county  of  B.  and  then  goes  into  the 
county  of  C,  upon  inforniation  given  to  a  juftice  of  peace  of  the 
county  of  C.  he  may  ifliie  his  warrant  to  take  him,  may  take  bia 
examination,  and  commit  him  to  gaol  in  the  county  of  C  from 
whence  be  may  be  removed  by  Habeas  Corpus  to  the  county  of  B» 
for  his  trial. 

If  A.  commit  a  felony  in  the  county  of  B,  and  upon  a  warrant  iflued 
againft  him  by  a  jitftice  of  peace  in  the  county  of  B,  he  is  purfufd 
and  flies  into  the  county  of  C  and  there  is  takeot  he  muft  not  by  virtue 
of  that  warrant  be  carried  to  a  juftice  of  peace  of  the  county  of  ^. 
where  be  committed  the  felony,  but  to  a  juftice  of  peace  in  tbe  county 
of  C  where  he  was  taken. 

But  if  A.  were  taken  by  die  warrant  in  the  county  of  B'  atid  break 
TtR  1  ^^*y  '^^°  ^^^  county  of  C,  and  be  there  taken  upon  firefli 
^^  J  fait  by  them  that  firft  took  him,  he  may  be  either  brought 
to  a  juftice  of  the  county  of  C  where  he  was  laft  taken,  or  before 
the  juftice  of  the  county  of  B.  by  whole  warrant  he  was  firft  taken ; 
for  in  fuppofition  of  law  he  was  always  in  cuitody :  vide  dubitatur 
13  E.  4.  0.  a. 

If  A,  be  in  commiiEon  of  the  peace  in  the  county  of  B.  and  hap- 
pen to  be  in  the  county  of  C.  and  there  qomplaint  is  made  to  him  of 

a  fUony 
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a  felony  in  die  conntjr  of 'S.  -vAtrt  he  it  in  commiffion,  as  he  can- 
not  ifliie  a  warrant  out  to  apprehend  die  party,  fo  neither  can  he  im- 
prifon  m  the  county  of  C  becanfe  an  aft  of  jtmfdiftion»  but  he  may 
take  an  oath  of  a  party  robbed  in  porfnance  of  die  ftatute  of  27  EHz. 
or  he  may  take  an  examination,  or  information,  or  recognizance  in 
a  foreign  county,  but  cannot  compel  diem  by  imprifonment.  P.  7 
Car.  1.  Crokct  n.  3    Helyar^B  cafe  fdjf  Dalt.  cap.  6.  and  1 17.  CO 

But  if  A.  be  a  juftice  of  peace  in  two  adjacent  coundes,  dio  by 
feveral  commiffionB,  as  die  recotder  of  London  is,  nodiing  is  more 
ufual  for  him,  that  whilft  he  lives  in  one  county  to  fend  his  warrants 
to  apprehend  malefisiftors  in  anodier,  and  to  fend  th^m  to  Newgate^ 
which  is  the  common  gaol  of  both  comities,  London  and  MiddUftx. 

3.  Touching  die  perfons  to  whom  a  warrant  may  be  direfted. 
Hie  juftice  that  ifll^es  the  warrant,  may  difeft  it  to  a  private  perp* 

fon  if  he  pleafe,  and  it  is  gdbd ;  but  he  b  not  compellable  to  execute 
it,  nnleis  he  be  a  proper  officer.    14  jFT.  8. 16.  Dalu  cap.  417.  /• 

332. /7> 

The  warrant  is  ordinarily  direfted  to  the  flieriffor  conftables;  and 
they  are  indiftable,  and  fubjeft  diereupon  to  a  fine  and  imprifonment 
if  they  negleft  or  refufe  it. 

If  direfted  to  the  fheriff,  he  may  make  a  warrant  to  his  bailiff  to 
execute  it. 

If  to  a  conftable,  tithmg<-man^  C^r.  hie  muft  execute  it  himfelf,  and 
may  not  fubftitute  another ;  but  he  may  call  any  perfons  to  aifift  him, 
and  they  are  bound  to  affift  him,  and  are  indiftable  if  they  negleft  or 
refufe  to  affift :  vide  Dali.  Mfupra* 

If  direfted  to  the  conftable  of  i>.  he  is  not  bound  to  ex«  e  q  ^ 
ecute  die  warrant  out  of  the  precinfts  of  his  conftablewick^  ^^     ' 
but  if  he  doth  it  out  of  his  conftablewickf  it  is  good ;  and  fo  it  was 
ruled  in  Notfolk  in  an  a6lion  of  trefpaft. 

4.  Touching  the  order  in  granung  it. 

1.  It  Is  convenient,  tho  not  always  neceffary,  to  take  an  inform* 
adon  upon  oath  of  the  perfon  that  defires  die  warrant,  diat  a  felony 
was  committed,  diat  he  doth  fuQ)eft  or  know  J.  S.  to  be  the  felon ; 
and  if  fufpefted,  then  to  fet  down  the  caufes  of  his  fufpicion. 

2.  If  the  charge  of  the  felony  be  pofitive  and  expieb,  then  it  is  fit 
to  bind  the  party  by  recognizance  to  profecote,  before  the  warrant 
be  iflued. 

* 

(ij  Ov.  C«f.  »i  I.       ft  J  Nm  SSt.  ^  •  j  V  575.       (f)  Ktw  E^,  f.sn- 

But 
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Bpt  if  it  be  only  9  ch^rg?  of  /ofpiP)00|  9iid  the  bufuiefs  requires 
farther  exarQinationt  th^n  it  is  oaitb^cr  peceflf^ry  nor  £t.  to  binj  cyver 
tbc  party  to  profecute ;  for  poflSbly  »pon  thq  bringing  /«  of  the  p^itj 
accufed,  9nd  i^tb^r  cxarqin^tioQ  of  the  &£l,  there  may  be  caufe  to 
<nfcharg0  hifn,  mi  tlms  I  think  lAr^Dalton  to  be  iiiteodedi  caf.  117. 
Jl.  3S4.  (^^^,  the  c^fc  before  chief  juilice  Flcmming. 

?•  Thq  warrant  may  iflq^  to  bring  the  party  'before  the  juftice  that 
l^ntcd  the  w^ri^Rt  fpccially*  aqd  dien  the  officer  is  bound  to  bring 
him  before  the  i^mc  judice  \  but  if  the  warrant  be  to  bring  him  be- 
fore any  jufticc,  then  ic  is  in  the  elcdlion  of  the  officer  to  bring  him 
before  what  juftic(}  of  the  county  he  thinks  fit^  and  not  in  the  eledlioa 
of  the  pvifoner,    5  CV.  Rep,  59.'  b.  fojer^sfc^k. 

5.  Touching  the  demeanor  of  the  officer  in  executing  the  warrant. 

If  it  be  a  warrant  for  felony,  or  a  warrant  fpr  the  furety  of  the 
peace,  the  officer  may  break  open  the  door,  if  he  be  fure  the  offender 
IS  thcrci  if  after  acquainting  thcip  of  the  bufinefs^  and  demanding  the 
prifoner,  he  refufes  to  open  the  door,  tho  the  party  be  not  indited ; 
and  this  is  the  conftant  pra<Sice  ^gaiod  the  opinion  of  my  lord  Coic^ 
i  fnji.  Ml.  fiod vldi Dalt.  caf.  \\1.  f.  333.  (h) 
-  ^  -|  And  fo  it  is  if  the  warrant  be  only  upon  fofpicioo  of 
■•^  '^"'  felony,  as  hath  been  faid  before,  for  in  both  cafefi  the  pro- 
cefs  is  fer  the  king,  and  therefore  a  N^n  omlttas  is  implied,  and  he 
that  diligently  confidereth  the  ftatute  of  fVfft.  1.  c(ip.  15.  (tj^  and 
tlie  Aatutc  of  2  £^  3  P.  (sT  M,  cap.  10.  will  find  that  an  impnfon* 
mcnt  may  be  made  by  the  julHce,  as  well  fQr  fufplcion  of  felony,  as 
for  an  abfolute  charge  of  felony,  an^  tliat  as  we}l  befgre  indictment 
as  after. 

And  by  the  ^ok  of  13  £•  4.  9.  a.  A  man  that  arrefts  upon  fuf* 
picion  of  felony,  may  breaU  open  doors, .  if  the  party  r^fufcs  upon 
demand  to  open  them,  and  much  more  mdy  it  be  dogie  by  tt^c  jvi(lice's 
warrant. 

If  the  officer  be  demanded  he  muft  fliew  his  warrant,  but  if  be  doth 
it  virtute  officii  as  a  conftablc,  {sfr.  it  is  fufficient  to  notify  that  he  is 
the  conftable,  pr  that  he  arrefts  ]xi  the  king's  name-  Daft,  ubifupra^ 
6  Co.  Hep.  54.  ^.  9  Co.  Rep,  69.  a.  Af acidify  cafe. 

Laflljy  What  is  to  be  done  after  the  warrant  ferved,  an4  when  the 
jperfon  acc^fed  i3  brought  before  the  judice  thei-eypon. 

(f )  IftwEdit,  ca^,  X69.  pM  575«       {b)  New  Edit.  p.  57S.       (i)  %  r«./i^...i6j. 
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-   If  there  be  no  caufe  to  cQinniit  him  fouod  by  the  juftice  upon  ex* 
acnioation  of  the  hA^  he  may  difcbfti'gf^  him. 

If  tlie  cafe  be  bailable,  he  may  bail  them. 

If  he  have  no  bail,  or  t^e  cafe  appears  not  lo  be  bailable,  he  iQuft 
commit  him. 

And  being  either  bailed  or  committed,  he  is  not  to  be  difcharged  til} 
he  be  convicted  or  acquitted,  or  delivered  by  proclanoation.  C#  P.  C« 
^ap.  100.  p.  209. 

And  this  leads  me  to  die  Mittimus^  or  th#  warrant  to  the  gaolfff 
to  receive  him ;  and  diis  is  the  ground  of  the  felony  in  cafe  of  a  \xit^xM^ 
of  prifon. 

My  lord  Coie^  Q  Inft.  591.  makes  three  eflential  parts  of  die  Afitiipivs* 

.  1  •  That  it  be  in  writing  fealed  by  the  juftice  that  commits,  and 
without  this  part  the  commitment  is  unlawfiil,  the  gjiolcr  is  liable  to 
a  falfe  imprifonment,  and  the  wilful  escape  by  the  gaoler,  or  bre^h 
of  prifon  by  the  prifoner,  makes  no  felony. 

But  this  muft  not  be  intended  of  a  commitment  in  a  court  r  q  n 
of  record,  as  the  king^s  bench,  gaol  delivery,  or  feijlions  of  ^^     '' 
the  peace,  for  there  the  record  itfelf,  or  ^  memorial  thereof,  which 
may  at  any  time  be  entered  of  record,  are  a  fiifficipnt  ivarraot  withoat 
any  warrant  under  feal. 

2.  That  it  exprefe  the  caufe  for  whidi  he  is  committed,  nannely 
felony,  and  what  kind  of  felony. 

This  feems  requiGte  to  make  the  voluntary  efcape  or  breach  of 
prifon  fdony,  and  alfo  it  is  neceflary  Upon'  return  of  she  Haieas  Corpus 
out  of  the  king's  bench,  bec^iiife  ^hat  is  in  nature  of  a  wrk  of  righ^ 
or  writ  of  error  to  deter|nine,  whether  the  impriionmeat  be  good  or 
erroneous. 

But  it  feems  not  to  make  the  commitment  abfblutely  void,  fo  a«  U> 
fubje£k  the  gaoler  to  a  falfe  in)prifi>nment,  but  it  lies  in  averment  to 
excufe  the  gaoler  or  officer,  that  the  matter  was  ^or  felony. 

And  alfo  upon  fuch  a  general  warrant  without  exprefing  any  felony 
or  treafon,  or  furety  of  the  peace,  the  cooftablo  a^mot  break  open  ^ 
door.    T.  9  Jac.  B.  R.  1  Bulfirpde  146.  Fofi^r-^  cafe. 

3-  That  it  have  an  9pt  coodufion^  ^/z.  'iher^  to  remain  till  dim 
lived  by  law* 

But  if  the  fiondu&oa  be  irregular,  I  diink  it  makes  not  the  war-^ 
rant  void,  but  the  law  will  reject  tli^t  wbich  }s  furplufage^  and  tho 
reft  ihall  iland. 

And 
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And  therefore  if  the  caufe  be  exprefled,  and  the  eonclufion  irregiw 
lar,  as  tillfarthtr  order  given  by  ajuftice^  yet  a  breach  of  prifon  under 
fuch  a  warrant  will  be  felony^  yea,  if  the  party  be  removed  by  Ha* 
teas  Corpus^  tho  the  condufion  be  irregular,  yet  if  the  matter  appears 
to  be  fuch»  for  which  he  is  to  remain  in  cuftody,  or  be  bailed,  he  .{hall 
be  bailed  or  committed  as  the  cafe  requires,  and  not  dilcharged  ;  but 
the  idle  eonclufion  Aiall  be  rejcAed. 

And  therefore  I  do  think  that  fuch  a  warrant  is  a  good  juftificatum 
in  a  falfe  imprifonmen^  tho  the  right  condofion  be  omitted,  or  dio 
the  wrong  eonclufion  be  inferted,  if  the  matter  of  the  Mittimm  be 
otherwifp  fnfficient  to  charge  him  in  cuftody,  and  therefore  it  is  a  law* 
Q  .  fill  warrant  notwithftanding  the  omiffioq  or  incongruity  of 
L^  ^-1  the  eonclufion,  fo  as  to  make  the  voluntary  penniffion  of  an 
efcape  or  the  breach  of  prifon  felony. 

By  the  flatute  of  23  H.  8.  eap.  3.  the  felons  are  to  be  fent  to  the 
common  gaol  (ij :  and  by  the  ftatute  of  4  £.  3.  eap.  10.  the  (hcrifi 
and  gaolers  are  boimd  to  receive  them,  whether  committed  by  juftices, 
or  attached  ex  officio  by  conftables. 

Previous  to  the  conmiitment  of  felons,  or  fuch  as  are  charged  there* 
with,  there  are  required  three  things,  1,  The  examination  of  the 
perfon  accufed,  but  without  oath,  2.  The  fiutber  information  of  ac- 
cufers  and  witneflbs  upon  oath,  3,  The  binding  over  of  the  profe- 
cutor  and  witneiTes  unto  the  next  ai&zes  or  feffions  of  the  peace,  as 
the  cafe  requires* 

1.  The  examination  of  the  perfon  accufed,  which  ought  not  to  be 
upon  oath,  and  thefe  examinations  ought  to  be  put  in  writing,  and 
returned  or  certified  to  the  next  gaol  delivery  or  feffions  of  the  peace, 
as  the  cafe  (hall  require,  by  the  ftatute  of  2  &  3  P.  tf  //•  cap*  10. 
and  being  fwom  by  the  jufiice  or  his  clerk  to  be  truly  taken,  may  be 
given  in  evideace  againft  the  ofienden  (k) 


( i )  AninU  tijiwhtn  \  fo  that  it  ikould 
feem  that  commitinenU  to  Ntw  Prifon  or 
the  Gstt-hoai/e  are  irrccular  |  fee  i  m.  Itiftm 
43*  Cro.  Elhu  830.  ana  of  thii  opinion  wat 
chief  juftice  Hoitf  in  the  cafe  of  Kendal  ^nd. 
Moe,  State  Tr,  V9I.  IV.  p.  $61.  See  alfo 
5  if .  4*  cap.  10.  which  ordaini,  •*  That 
•*  none  be  imprifoned  by  juftices  of  the 
*'  pesce*  fave  only  in  the  common  g^«** 
9  Co.  Ref.  119.  h, 

( k )  Altho  they  be  not  evidence  againft 
•py  othpr  perfon  nmc4'in  the«;  it  wm 


therefore  veiy  irrefolar  in  the  dvef  jaftiet 
to  refufe  reaaing  the  examinatiooa  ctStahi 
and  Bpro^i  at  their  trial;  fee  Siati  7K 
Fo/.  III.  p.  470.  Bvt  fv^flrr  by  feijeanC 
WUJoa^  if  the  chief  jnftiee  was  not  ripit  is 
fucn  refuCil  ?  For  bv  the  opinion  of  fonc 
judges  now  living-,  tne  'ftatute  doth  not  ex- 
tend to  the  examination  of  the  party  ao* 
cufed,  uplefs  he  (igned  his  examination, 
but  only  to  the  wUacflei  or  periiBaa  ac< 
€061^ 

And 


> 
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.  And  in  order  therettoto,  if  by  fome  reafonaUe  occafion  the  jufticc 
cAnnot  u  the  return  of  the  watrant  cake  the  examination,  he  may  by 
word  of  mouth  command  the  confiable*  or  any  other  perfon,  to  de- 
tain in  cttftody  die  prifoner  rill  the  next  day,  and  then  to  bring  him 
before  the  juftice  for  farther  examinarion  >  and  this  detainer  is  jufti« 
fiaUe  by  the  conftable,  or  any  other  perfon  nvidiout  fliewing  the  par- 
ticular caufe  for  whieh  he  vfzs  to  be  examined,  or  any  warrant  im 
/eriptis.  T.  87  £&.  JRat.  244.  B.  R.  Breugiton  and  Marjtaw.  (I) 

But  the  time  pf  the  detainer  muft  be  reafonable»  therefore  -  ^^. 
a  juftice  cannot  joftify  the  detainer  of  fuch  a  perfon  fixteen  ^^  ^ 
or  twenty  days  in  order  to  fuch  examination,  (m) 

2.  He  miift  take  information  of  the  profecutor  or  witnefles  in  writ- 
ipg  upon  oath,  and  return  or  certify  them  at  the  next  fef&ons  or  gaol* 
ddivery,  and  thefe  being  upon  die  trial  fworn  to  be  truly  taken  by 
the  juftipe  or  his  clerk,  bic.  may  be  given  in  evidence  againft  the  pri- 
foner, if  the  witnefles  be  dead  or  not  able  to  travel. 

3.  Before  he  commit  the  prifoner,  he  is  to  take  furety  of  the  pro- 
fecutor to  prefer  his  bill  of  indidment  at  the  next  gaol  delivery  or 
ieffions,  and  likewife  to  give  evidence ;  but  if  he  be  not  the  aocufer, 
but  an  unconcerned  party  that  can  teftify,  the  juftice  may  bind  him 
over  to  give  evidence ;  and  upon  refiifal  in  either  cafe  may  commit 
the  refufer  to  gaoL  Stamf.  P.  C.  p.  163.  a.  Dalt.  cap.  1 16.  p.  326. 
(n)^  %li%F.ii  M.  cap.  10.  and  Dalu  cap.  20.  p.  65.  (q) 

And  thus  far  of  arrefts  by  warrant  in  writing. 

Next  come  to  be  confidered  arreils  by  command  we  tenus^  or  by 
order. 

The  chief  juftice,  or  other  juftice  of  the  king's  bench,  may  com- 
mand arc  Onus  the  marflial  or  any  of  his  deputies,  commonly  called 
tipftaves,  to  arreft  any  perfon,  and  fuch  command  is  a  good  juftifi- 
cation  in  falfe  imprifonment  brought ;  altho  1.  It  be  not  in  writing. 
2»  Aldio  no  caufe  is  exprelled  in  the  command,  but  only  generally 
to  anfwer  fuch  things  as  ihall  be  objeAed  againft  him  ex  parte  domini 
reps.  S.  Altho  die  command  be  ita  quod  habeas  corpus  coram  capitali 
JufticiariOi  tic.  fuandocunquCf  fie.  for  it  fhall  be  intended,  wien  Phi 
party  complains.  4.  Altho  the  defendant  declares  not  in  bis  juftifica- 
tion  what  he  did  with  him  in  the  mean  time.  P.  11  Car.  B.  R. 
Thropnorion  and  jtUcHf  adjudged  upon  a  demurrer.  (*) 

fi)  This  cafe  it  reported  ia  Mort  408.  exceed  thrr e  dayi. 

by  the  BMBC  of  Brmighi§m  aod  MmlJ^  (n)  Ne»  BJu.  <uy,  t68«  ^.  57a* 

(mj  ice  Uie  cefe  of  Scsvagi  and  TWft*  ftlj  Nrto  Eiii,  fp,  40.  p,  xo6« 

Am,  Cn.  JEite.  8af  where  it  wai  ad-  (^J  a  K%  A,  /•  558, 

]ud|ed9  tint  Uit  tiaic  of  dctuoer  pidt  not  Altho 
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Altlio»  as  h^th  been  fidd,  a  jaftice  catinot  grtnt  a  warrant  m  mp^ 
frthtoi  all  (Mrtbns  MptdttA^  but  moft  fiame  tfaeir  names,  yet  I  fasve 
|.  ^  known  in  the  king's  bench  upon  a  tkf  committed  in  die 
IS  7  J  j^i^^  5y  perfons  difgnifed,  and  whofe  names  have  noc  bees 
known^  the  connhathmaidean  order  to  apfodiend  per  fans  that  the  |aoty« 
who  was  injured,  fufpedb,  and  to  bring  them  imo  the  court  to  be 
examined,  and  fach  order  of  die  ooart  is  a  good  warrant  tor  the  flie^ 
riff  or  oonftable  to  do  it  i  but  what  is  thus  done  in  die  higheft  comt 
of  ordinary  juftice»  is  not  to  be  a  pattern  for  pardcuhr  juftices  or  in- 
ferior juriidiAions. 

I  have  now  done  with  arrefts  by  writs  or  warrants. 

I  come  in  the  next  place  to  arrefts,  ex  officio^  without  ant  warrant. 

If  an  affray  be  made  in  the  prefence  of  a  jtiftke  of  peace,  or  if  a 
fdon  be  in  his  prelbnce,  he  may  arreft  him,  and  detain  him  ex  effick 
till  he  can  make  a  warrant  to  fend  him  to  gaol,  but  then  the  war^-^ 
rant  muft  be  in  writing  to  the  gaoler,  P.  23  Cttri  M.  K.  SanJfifrer^ 
cafe,  and  fo  he  may  by  word  command  any  preftnt  to  affeft.  Ualu 
cmp.  117.  p.  328.  (p)  * 

A  conftable  may  ex  ^eio  arreft  a  breaker  of  the  peace  in  his  Tiew, 
and  keep  him  in  his  hottfe,  or  in  the  ftocks,  (ill  he  can  bring  him 
before  a  juftice  of  peace. 

So  if  ^.  be  dangeiDUfly  bun,  and  Aie  common  voice  is,  that  B.  hnxt 
him,  or  if  C.  thereupon  comes  to  the  conftable,  and  teDs  him  fliat  S. 
hurt  him,  the  conftable  nnty  imprifon  him  till  he  knows  whether  A* 
dies  or  Uvea,  71  43  Elix.  B.  R.  DumhJetm'^  cafe,-  or  can  bring  him 
before  a  juftice. 

So  if  a  felony  be  committed,  and  Jl.  acquaints  him  that  B,  did  iu 
the  conftable  may  take  bim  and  imprifota  htm,  at  leaft  ttH  he  can  bring 
him  before  fome  juftice  of  peace. 

But  if  there  be  only  an  aftay,  and  not  in  view  of  the  conftable, 
it  hath  been  held,  he  cannot  arreft  him  without  a  wanam  from  the 
Juftice ;  but  it  Acms  he  may  to  bring  the  oflcndcr  before  a  juftice, 
tho  not  compeUibk. 

Laftfy^  I  cpme  to  the  authority  of  every  private  jfterfon  in  rehtion 
to  armfts  of  Mons. 

If  ^  commit  a  felony,  B.  who  is  a  private  perfon,  may  arreft  him 
for  that  fdony  witbonc  any  warrant;  nay  fardicr,  if  ^.  wffl  not  faffer 

M  Urn  Edit,  r«/«  i«9.  f.  574, 

fUmfcir 


Wmfetf  te  betiilten,  but  riflrtr  tefift$  ot-  flB,  fottert  he  ctLtmot  be  taken 
titit^fs  he  be  flaiA,  if  J.  or  any  in  affifttfice  tn  tbut  tafe  6f  neceffity 
kills  hiiti,  tt  b  Ao  fdotty ;  *  firo  /wfftf,  p.  4Sl. 

If  u^.  totomit  a  felony  Iti  tb*  fight  of  S.  Atid  J5.  ufe  not  bis  beft 
^Adeftvours  to  appidiend  him,  or  to  raif^  hxtt  and  cry  upon  him,  it  b 
punifliable  by  ibrd  afid  hnpfifotmitnt.    Co.  P.  C.  p.  63. 

If  J.  ftrikc  A  daflgttrotilly  in  die  prefence  of  C.  C.  may  juftff  the 
Imprifoning  of  J,  tai  he  can  bring  him  before  a  jttftice,  or  ddirdr 
him  to  the  conftable,  ^0  it  be  not  felony  f  iH  itdXh. 

If  a  hue  and  cry  be  le^ed.upon  a  felony,  and  come  to  the  tovfr% 
B.  the  conftable,  and  thofe  of  itit  town  are  botad  to  afpprehend  the 
felon  if  in  the  town,  or  if  not  in  the  town,  then  to  follow  the  hufe 
and  cry,  otherwtfe  tfaey  are  punifliaHe  npon  itn  IndiAm^t.  Cc. 
P.  C.  cap.  52. 

If  tht;  conftable  fn  ptrrfbit  of  a  lelon  requrre  the  aid  of  f.  S.  he  ia 
botmA  by  hw  to  srffift  him,  a^d  is  fintUe  (<k  hi$  negleA.  (q) 

If  2  f^tony  be  committed  m  faft,  anA  A»  Jiifpcro  £*  did  it,  vtiC 
hath  probable  caufe  of  fufpicion,  A.  may  arreft  B,  for  it,  and  jaWify 
It  m  <&7  A£nan  of  isdfe  itoptNbtihient.   2  £•  4.  6.  ^« 

The  eaufes  of  fufpicion  are  many^  zs  common  fame  finding  gOodte 
upon  Mm*,  Mid  many  Aidf^,  it  piSks  viA  Dak.  tdp,  1 18.  (t) 

ff  a  felony  be  committed  ^^  Jl*  ftifp^*6h  B.  find  H.  behtg  in  hh 
hotife  refnfe  la  open  Hfe  'Aodrft^  '01*  fMdet  hlmfetf,  it  fe^ms  A.  may 
break  open  the  doors  to  take  him ;  faiid  fo  itey  the  coftflabie,  if  A 
ttcqtadim  him  therewith,  ef^ially  ^  A.  he  prefent ,  1 3  £.  4.  #•  a 
tho  f&s  hidi  bedi  fdtd)  m^  IbM  C^l^  4  iSv^.  171.  be  to  th^  toneraiy ; 
yet  the  common  prance  Mid  opinion  hath  obtained  in  that  cafe 
teaintt  my  lorf  C^ke^  Dott.  atp.  M.  p.  M9.  (J)^  tap.  TS.  p.  204.  (ij^ 

4  H,  3.  Id.  vm 

Thetat  are  fptdal  cafes  whert  t  ^onftaWe  hftvrng  receitcd  informa- 
tion of  the  mifdemcanors  following,  or  any  pirltate  ]^rfon  #-   a   "• 
without  a* warrant  m^y-ancft  and  break  open  doors  to  arrefl  ^^   '^^ 
if  they  within  f-efbfe  to  open  them  opoa  deimnd>  •r  to  deliver  up  the 
party. 

1.  Where  a  felony  or  treafon  is  committed,  and  the  oflender  is 
within  the  houfc* 


if)  1 1  H.  7.  19.  k  if)  New  Edit.  ^.482. 

( r  )  JVrw  Edit.  c<>^.  170I  (t)  I^evf  Edit.  /.  426. 


2.  Where 
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29  Where  a  fekmy  or  tteafbn  is  committed,  and  a  nan  fii^e£b 
y.  S.  who  is  in  the  hode,  and  hath  probaUe  canfe  of  fuch  fnfpi- 
don.  tho  the  party  be  not  indiQed.  7  B.  S.  16.  ^.  13  E.  4.  9.  a. 

3.  Where  jf.  hath  dangeronfly  woonded  B.  and  dien  jf.  flies  into 
the  hoofe,  whether  it  were  done  in  the  pidence  of  die  conftaUe,  or 
him  diat  arrefts,  or  not*  7  E.  3. 16.  b.  Crtrnpt.  171.  a. 

4.  Where  diete  is  an  affinsy  made  in  a  houie,  and  the  doors  are 
•ihiit,  and  are  refbfed  to  be  opened^  during  fuch  affiay  the  cooftaUe 
or  any  other  may  break  open  the  doors  to  prefenre  die  peaoe»  and 
prevent  blood  (bed ;  but  after  die  aflCray,  it  cannot  be  done  without 
a  warrant,  unleis  a  man  be  dangeroufly '  wounded  pr  killed  in  the 
aftay. 

Yet  to  avoid  qoeftion  in  diefe  cafes,  it  is  beft  to  obtain  the  warrant 
of  a  juftice,  if  the  time  and  neceffity  will  permit. 

When  a  private  perfon  hath  antfted  a  fidon^  ot  one  tdgtc&tA 
of  felony,  he  may  detain  him  in  aiik)dy  till  he  can  reafonably  difiniis 
himfelf  ofhim;  but  with  as  much  fpeed  as  coaveniendy  he  cany  he 
nuy  do  eidier  of  thefe  things. 

1.  He  may  carry  him  to  the  ^common  gaol,  20  £•  4.  6.  h.  but 
diat  is  now  rarely  done. 

2.  He  may  deliver  him  to  theconflableofthevill,  who  may  either 
carry  him  to  die  common  gaol,  vidt  4  E.  3.  c^.  10.  or  to  a  jnftice 
of  peace  to  be  examined,  and  fiother  proceeded  againft  as  cale 
4hall  require.     10  E.  4.  (u)  17  k. 

3.  Or  he  may  carry  him  immediately  to  any  juftice  of  peace  of 
the  coimty  wheiie  he  is  taken,  who  upon  ezaminadon  may  diicharge^ 
bail,  or  commit  him,  as  die  cafe  diall  require. 

.       .     And  the  bringing  the  offender  eidier  by  die  conftable  or 
\i9  J  private  perfon  to  a  juftice  of  peace  is  moft  ufual  andiafoi 
becaufe  a  gaoler  will  expeft  a  Minhnus  for  his  wanani  of  detaining. 
And  thus  far  of  arrefts. 

te  Bum.  Edit.  1776.  Tit.  Aneit'oer  tot.  and  t  Riwk.  P.  C.  cb.  f  Sf  t  j,  14* 
BUckf.  Com.  ch,  ni.  p.  089.  ch.  vuk,  p.  joo.  ScG.Fofter  1369  |«o. 

(•}  Hut  if  the  (tne  year  with  41  ff*  6.  and  it  fo  printed  ift  the  yefi>beolU 


CHAP. 
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CHAP.    LI. 

Of  ftlmj  by  Toloatary  efcapes,  and  ttmehing  ftlanj  by  dcapet 

of  felons. 

HAVING  in  the  former  chapter  (aid  fomewhat  of  arrefts,  it  re 
mains  that  fomewhat  be  faid  touching  thofe  felomes  that  rcbte 
to  the  efcape  of  perfons  arreftcd  or  imprifoned. 

And  thcfe  efcapes  are  of  three  kinds,  1 .  By  Ae  perfon  that  bath 
the  felon  in  his  cuftody,  and  this  is  properly  an  efcape ;  and  2«  When 
the  efcape  is  eaufed  by  a  ftranger,  and  this  is  ordinarify  called  a 
refcue  pf  a  felon.  3.  By  the  party  himfelf,  which  is  of  two  kinds* 
Vist.  1<  Without  any  zOl  of  force,  and  this  b  a  iimple  efcape.  2* 
With  an  a£l  of  force^  viz.  by  breach  of  prifon. 

As  to  rhcfirfi^  touchmg  an  efcape  fufFered  by  the  perfon  that  hath 
«  felon  in  cuftody^  which  is  properly  an  efcape ;  and  this  is  of  two 
)unds,  voluntary  and  negligent. 

Axii  firji  conceiTiin^  the  voluntary  efcape. 

A  voluntary  efcape  is  when  any  perfon  having  a  felon  lawfully 
fn  his  cuftody  voluntarily  permits  him  to  efcape  from  it,  or  go  at 
large,  and  this  is  felony  in  cafe  the  perfon  be  imprifoned  for  felony^ 
and  treafon  in  cafe  the  perfon  be  imprifoned  for  treafon  ;  for  p       ^ 
the  latta*  enough  hath  been  faid  before  ;-  touching  the  former  ^^^  -■ 
in  this  place. 

.  Andaltho  Mr.  Stamford.  Lib.  I.  cap.  26,  27,  28,  29,  30,  31.  hath 
coUe&ed  alraoft  all  that  can  be  well  (aid  in  this  cafe,  yet  I  fhall 
proceed  difiin^Iy  herein. 
And  therein  I  (hall  as  near  as  I  can  obferve  this  ordei*. 
1.  I  ihall  confider  who  (hajl  be  laid  a  felon,  whofe  efcape  makes 
ft  felony  in  him^  that  voluntarily  fufiers  it.    2.  What  (hall  be  faid  a 
having  of  fuch  a  felon  in  his  cuftody.     3.  Who  (hail  be  (aid  a  per- 
fon lawfully  having  fuch  a  felon  in  his  cuftody.     4.  What  (ball  be 
faid  a  voluntary  efcape  of  fuch  a  felon  out  of  his  cuftody.     5.  Who 
(hall  be  faid  voluntarily  to  fufFer  fuch  a  felon  to  efcape.    6.  What 
is  the  offenfe  of  fuch  a  voluntary  pcrmiflioii  of  an  efcape,   and 
where,  and  how  pooiihable. 
Vol..  L  Lt  And 
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And  tfao  I  apply  diefe  palrdculars  to  a  voluntary  efcape,  yet  many 
of  them  are  applicable  unto»  and  ufeful  for  the  learning  of  a  negligent 
cicape. 

L  Who  (hall  be  (aid  a  felon,  ivhofe  voluntary  cfcape  is  felony  in 
hiiiithatfo  pertnits  it. 

If  /•  gives  B,  a  mortal  wound,  atid  before  fi.  dies  the  conftable 
takes  A.  into  cuftody,  either  with  or  without  a  juftice*s  warrant,  and 
then  lets  him  ^Untarily  efcape  before  B.  is  dead,  and  then  B,  dies 
tho  as  between  A*  and  JS.  or  A.  and  the  king,  this  is  a  felony  from 
the  ftroke  given,  and  the  attainder  of  A,  as  to  the  forfeiture  of  his 
bnds  relates  to  the  (Iroke ;  yet  this  is  no  felony,  in  the  conftable,  but 
only  amtfdemeanor  punilhable  by  fine  and  imprifonment.  11  jEf.  4. 
\2h.  Plmd.  Com.  25S.  b,  i 

l(A,  be  indidled  for  felony,  and  taken  by  Capias^  or  by  the  warrant 

of  a  juftice,  or  by  the  conftable  btc.  and  committed  to  prifon,  and 

he  gaoler  fufiers  A,  to  cfcape  voluntarily,  this  is  the  efcape  of  a  felon, 

tho  A*  be  not  attainted  at  the  time  of  the  efcape,  but  the  gaoler  (hall 

not  be  arraigned  thereupon  till  after  the  attainder  of  A,  de  quo  infra, 

1£  a  lEUony  be  in  h&  committed,  and  the  conftable  takes  A*  upon 

fufpicion  of  felony,  and  after  voluntarily  fufFers  him  to  go  at  large, 

P        -  tho  A  be  not  then  indicted,  yet  this  is  a  felonious  e(c&pe  in 

»-^5>  J  the  con(bble,   tho  42  AJpz.  5.  be  otherwife  faj^  yet  44 

\Affiz.  12.  Dj.  99.  a.  43  E.  3.  36.  a.  accord,  (b) 

And  altho  the  conftable  be  well  aflTured  after  the  arreft  by  him 
made,  that  A.  was  not  the  perfon  that  did  it,  yet  he  may  ndt  by  the 
law  difcharge  him,'  but  muft  bring  him  before  a  jiiftice,  who  may 
upon  due  circumftances  difcharge,  bail,  or  commit  him,  a$  he  fees 
caufe ;  but  the  conftable,  if  he  difcharges  him».  is  finable. 

But  if  the  conftable  after  the  arreft  finds  certainly,  that  there  was 
no  felony  committed,  it  is  held  he  may  difcharge  him  both  without 
danger  of  felony,  (which  is  true,)  and  without  any  danger  of  fine 
and  imprifonment,  13  if.  7*  Kthu.  34.  a,  b.  but  tlien  it  is  at  his  perili 

* 

(m)  That  was  the  cafe  of  a  ocgHgent  (not  folution  of  the  court,  but  only  fays,  thit 

•  voluntarily)  efcape,  and  foi  that  reafon  the  bailiffs  who  let  the  thief  go,  aUho  be 

coald  not  be  felony,  tho  it  it  there  given  as  were  not  indi&ed,  were  charged  wirh  an 

a  reafon,  why  it  (kould  not  be  adjudged  an  efcape ;  and  a  quart  it  added  at  the  end  of 

cfcape,  bccaufe  the  thief  was  not  Uken  with  the  cafe  :  and  at  to  the  cafe  in  Dytr^  that 

the  mainuivref  nor  at  the  fait  of  the  party,  wat  not  the  cafe  of  the  perlbn  arrefting  leu 

nor  indided  of  felony.  tin^  the  thief  go,  but  of  a  third  perfon't 

(p)  This  cafe  it  plainly  the  fame  with  44  rcfcuiog  him,  and  that  it  faid  to  be  fdoov, 

Jffi»,  It.  and  (cemi  to  be  fhe  cafe  of  a  vq.  altho  he  wa|  not  iadidcd.  Scci  <£.  3  16.  ^^ 
luiitaiy  cicape  |  it  doa  oot  rcpQU  any  zt«' 

•  u 
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if  in  truth  there  were  a  febny  committed,  and  die  party  be  guilty ; 
fid  dc  hii  vide  infra^  Dalt.  cap.  106.  ^.271.  accords,  (c) 

If  if.  be  committdd  for  petit  larciny,  and  fo  it  appears  by  the  charge 
of  bis  Afittimusy  and  the  gaoler  lets  him  at  large,  this  is  a  contempt, 
for  which  he  (hall  be  fined,  but  not  felony  in  the  gaoler;  fo  if  he 
were  convided  of  petit  larciny  before  the  cfcape.  Stamf.  P.  C.  Lib.  I. 
cap.  21.  p.33.i.S.  E.  2.  Coron.  439. 

So  if  a  man  be  originally  committed  for  manflaughter^^  infortu^ 
mum  oTfi  defendendOi  or  were  convift  only  yj  defcndendo  or  per  inform 
tuniuniy  and  afterwards  the  gaoler  fuflFers  him  voluntarily  to  cfcape, 
it  is  no  felony ;  but  if  the  commitment  or  indifiment  were  for  man- 
flaughter,  tho  in  trath  it  were  bat^  dcfendcndot  yet  prima  facie  a  vo« 
luntary  efcape  is  indidhible  as  felony,  tho  in  iventu  it  may  fall  out 
otherwife;  de  quo  infra. 

If  if.  be  indided  of  murder  for  the  death  of  B.  and  par-  -  ^ 
doned  or  acquitted  within  the  year,  bftt  left  in  gaol  till  the  »-59jJ 
year  be  elapfed,  upon  the  ftatute  of  3  H.  7.  cap.  1.  that  the  wife  may 
bring  her  appeal  if  (he  pleafes,  and  after  that  acquittal,  and  within 
the  year,  the  gaoler  fuffers  him  voluntarily  to  efcape,  it  is  felony 
prima facicf  and  the  gaoler  may  be  indited  for  it  as  felony;  but  if 
the  wife  brings  not  her  appeal  within  the  year,  or  bringing  her  appeal 
jt.  is  acquitted,  the  gaoler  ought  to  be  acquitted:  vide  infra^  Plowd. 
Com.  476.  b. 

*  If  A.  commits  felony,  and  being  conviSed  prays  his  clergy  and  the 
court  take  time  to  advife  upon  it  till  another  feffions,  and  in  the  mean 
time  he  is  left  in  gaol,  as  he  ought  to  be,  and  the  gaoler  voluntarily 
fuffer  him  to  make  his  efcape,  this  is  felony  in  the  gaoler,  for  fuch  ^ 
prifoner  ftahdayet  under  a  convidlion  of  felony,  and.  therefore  is  not 
by  law  bailable ;  but  if  thd  felon  be  retaken,  and  hath  his  clergy,  the 
felony  in  the  efcape  is  purged,  and  the  gaoler  is  not  indidlable  after, 
or  if  indited  before  the  clergy  allowed,  he  is  to  be  acquitted, 

If  A.  be  indited  of  felony,  and  hath  his  clergy,  but  is  continued 
for  fix. months  in  cuftody  for  his  farther  corredlion,  according  to  the 
power  given  by  the  ftatute  of  18  EUz.  cap.  7.  and  the  gaoler  fufFcrs 
him  to  efcape  voluntarily,  it  is  a  mifdemeanor  puniibable  by  fine  and 
knprifonment,  but  no  felony. 

tf  a  man  be  delivered  to  the  ordinary  as  a  clerk  convi<5l  upon  his 
own  confeilion,  or  as  a  clerk  attaint,  in  which  cafes  he  ought  not  to 

(c J  NiVf  Edit.  p.  ill. 
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be  admitted  to  porgationy  and  the  ordinary  notwitliflanding  admits  him 
to  his  purgation,  and  fets  him  at  large,  tliis,  at  common  law,  had 
been  a  mifdemeanor  fineable  ;  but  it  feems  it  had  not  been  felony  in 
&e  ordinary ;  for  in  thofe  times  there  was  a  pretenfion,  that  a  clerk 
was  not  within  the  temporal  jurifdi£lion  ;  but  the  law  concerning  pur- 
gation is  altered  fince  by  the  fiatute  of  18  Eliz.  cap.  7.  and  other  fla- 
tutes;  de  quo  infra,  21  Affix.  12.  9  £.  4.  28. 

Thus  far  what  (hall  be  faid  a  felony. 

II.  What  fliall  be  faid  to  be  a  having  in  cuftody* 

Every  man  is  bound  by  law  to  purfue  and  take  a  felon ;  and  if  he 
snakes  not  purfuit,  he  is  fineable. 

-       -      But  if  ^.  commits  a  felony  in  the  prefence  cS  B,  and  B* 
L594J  Qgver  takes  him,  nor  attempts  it,  this  is  not  felony  in  B.  for 
B.  had  him  not  in  his  cuftody. 

So  it  is  if  A.  commits  a  felony,  and  B.  receives  him  knowing  him 
to  be  a  felon,  and  then  B.  voluntarily  fuflers  him  to  depart,  fho  the 
rcxcijit  makes, him  acceflary  after,  yet  it  is  no  efcape  by  B,  becaufe  he 
never  arrefled  him,  and  fo  had  him  not  in  cuflody.  9  If.  4.  K  (d) 

If  A.  being  acquit  of  felony,  judgment  is  given,  that .  be  fhail  go 
free  paying  his  fees,  dio  the  gaoler  lets  him  go  beford  fees  pud,  it  is 
not  felony,  for  by  that  judgment  he  is  no  longer  in  coflody  as  a  fielom 
21  H.  7.  17. 

If  the  conflable  arrefls  a  man  for  felony,  and  brings  him  to  the 
gaol,  and  the  gaoler  refufes  to  receive  him,  yet  in  law  he  is  in  the 
cuftody  of  the  conflable,  and  if  he  lets  him  go,  he  is  chargeable  in  an 
efcape.  10  Jf.  4.  7.  a.  Efcape  8. 

If  A.  have  a  franchife  to  have  the  cuflody  of  felons  in  his  gaol  [for 
three  days]  (e)^  and  then  to  deliver  over  to  the  fherifFor  county-gaolf 
and  after  the  thrc^  days  he  offers  him  to  the  couhty«>gaol,  and  the 
gaoler  do  not  receive  him,  he  yet  remains  a  prifoner  to  ^and  if  he 
fuffers  a  voluntary  efcape,  it  is  felony,  27  AJJiz.  27.  yet  in  both 
thefe  cafes  die  gaoler  is  punifliable  for  not  receiving  the  felon  by 
4  E.  3.  cat.  10. 

If  A.  arrefl  B.  of  felony,  and  deliver  him  to  die  conflable  or  to 
the  vill,  and  they  receive  him,  A.  is  difcharged  of  the  cuftody,  and 
the  efcape  after  is  chargeable  upon  the  conibUe  or  vill,  and  if  the 

{d)%^h.  ^  trgument,  ind  arc  meotioaed  lo  die  ok 

U)  Thcfe  wordf  are  not  io  the  origtoal     liere    qaotcd  by    our    author,  ««k  i7 
MS^  but  yet  are  plainly  fappofed  an  the     ^^fm  »;• 
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conftable  or  vill  delivers  him  to  the  fherifF  or  his  gaoler^  and  he  re- 
ceives htm,  the  conftable  and  vill  are  difcharged  of  the  cudody,  and 
the  (heriff  or  gaoler  is  chargeable  with  the  efcape  after.  3  £.  3. 
Corotin  328.  337. 

As  touching  efcapes  without  arrefts,  they  belong  not  to  this  title  of 
Yoluntary  efcapes ;  fed  h^c  vide  infra  H  fupra. 

If  A.  the  fheriff  of  5.  hath  a  felon  in  gaol,  and  -then  C.  is  mad 
Iberifl^  till  the  prifoner  be  turned  over  by  indenture  to  the  new  (berifl^ 
the  cuftody  of  him  remains  in  A.  and  he  or  his  gaoler  is  -        . 
chargeable  for  a  negligent  efcape,  and  his  gaoler  chargeable  ^^"<^^ 
for  a  voluntary  efcape. 

If  die  bailiff  of  a  franchife,  that  hath  a  gaol,  hath  the  cuftody  of  a 
fekniy  he  is  chargeable  for  his  efcape,  and  not  the  iheriff  or  his 
gaoler. 

in.  Who  (hall  be  faid  a  perfon  lawfully  having  the  cuftody  of  a 
felon :  this  hath  been  touched  in  the  former  fedion,  but  now  Ihall  be 
farther  profecuted. 

If  ^.  a  meer  private  man  knows  B.  to  Iiave  committed  a  felony, 
he  may  thereupon  arreft  him  of  felony,  and  he  is  lawfully  in  the  cuf- 
tody of  ^.  till  he  be  difcharged  of  him  by  delivering  him  to  the  con- 
ftable or  common  gaol ;  and  therefor  eif  he  voluntarily  fufters  him  to 
cicape  out  of  his  cuftody,  tho  he  were  iio  officer,  nor  B.  indi^fled,  it 
is  felony  in  ^.     . 

So  it  is,  if  a  felony  be  in  fa6t  committed,  and  A.  hath  a  probable 
caufe  to  fufpe<^  B.  and  accordingly  fufpeSs  and  arrefts  him,  B.  is 
lawfully  in  the  cuftody  of  A.  for  fufpicion  of  felony  ;  and  if  he  volun- 
tarily lets  him  efcape,  iu  is  felony  in  A.  in  ivgntUy  viz.  if  B,  proves 
really  guiKy  of  the  felony. 

And  accordingly  if  A.  delivers  the  party  fo  arrefted  to  the  conftable's 
cuftody,  he  is  lawfully  in  his  cuftody,  and  if  he  fufFers  die  efcape  vo- 
lumarily,  it  is  felony  in  evtntu,  44  AJflz.  1 2. 

If  a  juftice  of  peace  makes  a  Mittimus  to  the  gaoler  for  felony  with 
an  unapt  conclufion,  as  till  the  jujiice  give  order  for  his  delivery^ 
where<f8  it  fhould  be  till  he  be  delivered  by  due  courfe*of  laWf  tho  this 
warrant  be  not  formal,  yet  the  felon  is  lawfully  in  his  cuftody,  and  it 
he  lets  him  voluntarily  efcape,  it  is  felony,  for  he  is  fufficiently  af« 
certained  of  the  crime  with  which  he  is  charged. 

And  it  feems  to  me,  if  the  Mittimus  be  general  and  contains  no 
certain  caufe,  tho  the  gaoler  h  not  bound  to  receive  him  upon  fuch  a 

Lis  Mittimus^ 
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Mittlmusy  yet  if  he  be  acquainted  what  the  crime-is  for  which  lie  b 
committed,  if  he  fuiFers  him  voluntarily  to  efcape,  it  is  felony. 

For  if  a  private  perfon  or  a  conftable  arrefts  a  man  for  felony,  and 
carries  him  to  the  common  gaol,  (as  he  may  do  by  law,  IS  £•  4.  9- 
ana  the  gaoler  is  bound  to  receive  him  by  the  ftatute  ff)  of 
E.  3.  cap,  10.  if  the  conftable  or  perfon  that  delivers  him, 
acquaints  the  gadler  it  is  for  fdony,  it  is  at  the  peril  of  the  gaoler  if 
he  lets  him  efcape>  and  yet  there  is  no  Mittimus  in  that  cafe,  bat  a 
notice  ore  tenus> 

'  The  ftocks  is  the  prifon  of  the  conftable,  and  fo  loqg  as  he  is  in 
the  ftocks  he  is  in  the  conftable's  cuftody,  and  therefore  if  die  con- 
ftable wilfully  lets  a  felon  efcape  but  of  the  ftocks,  and  go  at  brge^  it 
is  felony  in  the  conftable,  unlcfs  it  be  to  bring  him  to  a  juftice,  or  to  a 
iafer  or  more  convenient  cuftody. 

IV.  What  (hall  be  jfaid  a  voluntary  efcape  of  a  felon  in  ciiftodyt 
for  it  muft  be  a  voluntary  efcape  to  make  felony. 

If  the  prifoner  be  refcucd,  or  refcues  himfelf  againft  the  will  of  him 
that  hath  him  in  cuftody,  this  is  no  voluntary  efcape,  nor  is  the 
gaoler,  isfc.  punifliable  for  the  fame. 

If  the  prifon  be  fired,  and  the  gaoler  lets  out  the  prifoners,  there 
being  no  other  means  to  fave  their  lives,  and  ufesthe  beft  means  he 
can  by  his  officers  and  irons  to  keep  them  fafe,  and  this  without  fraud, 
or  if  enemies  force  him  to  open  the  prifon  doors,'  and  he  doth  it  to 
lave  his  life,  it  excufeth  from  felony. 

And  if  it  bet  done  by  rebels,  tho  this  excufe  not  the  gaoler  or  iheriff 
in  civil  actions,  but  he  is  liable  to  an  adlion  of  debt,  or  upon  the  cafe 
for  the  efcape,  becaufe  the  (heriff  hath  his  remedy  over,  yet  it  ex- 
cufeth the  gaoler  from  felony,  and  alfo  from  a  fine,  if  it  be  vis  majors 
quam  cut  rejifti  poteji. 

If  a  jufticc  of  peace  bails  a  perfon  not  bailable  by  law.  it  excufeth 
the  gaoler,  and  it  is  not  felony  in  the  juftice,  but  a  negligent  efcape, 
for  which  he  is  fineahlc  at  common  law,  25  J?.  3.  39.  (g)^  and  by 
the  juftices  of  gaol-delivery  by  the  ftatutc  of  1  tf  2  P#  tf  -/Wl 
cap.  13. 

And  the  like  in  cafe  of  a  fheriff,  under-fneriff,  conftable,  bailiff  of 
a  liberty  bailing  one  that  is  not  by  law  bailable,  it  is  not  a  voluntary 

(J)  This  ftatutc  obIi^«  the  gaoler  to  re-  M  In  the  laft  edition  of  the  yttr-booki, 

eeive  felons  by  the  delivery  of  the  cottfta-  which  is  tki  this  place  Aufpagca,  it  at  15 

blei  or  lownfliips.  but  fays  oothiog  is  to  £.  t  •  81.  «• 
the  deJivcry  by  private  pcrfons. 
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efcape,  at  leaft  unlefe  done  by  defign  to  deliver  the  prifoner  for  ever, 
but  it  is  a  negligent  efcape  puni(hable  at  common  law,  or  -        ^ 
according  to  the  ftatutc  of  3  E.  1,  cap.  15.  by  lofs  of  officet  1557  J 
fine,  and  three  years  imprifonment. 

And  therefore  I  tfainky  that  if  a  juftice  of  peace  bails  a  perfon,  that 
confefieth  a  felony  before  him,  it  is  no  voluntary  efcape,  but  iineable 
as  above,  for  itis  error  fcientia^  2  R.  3.  10.  contrary  to  the  opinion  of 
Crompt.  39.  a  Dalu  p.  276.  (h) 

If  a  gaoler  voluntarily  licence  a  felon  to  wander  out  of  the  bounds 
of  the  prifon  and  to  return  again,  if  the  jyrifoner  returns  agaiii  to  the 
gaol  before  the  gaoler  be  indi(5led,  fo  as  he  be  in  cuftody,  it  is  held 
by  fome  this  will  not  excufe  a  voluntary  efcape  as  to  the  point  of  fe-  ' 
loiiy,  but  certain  it  is  that  it  is  puni(hable  as  a  mifdemeanor,  and  if 
he  had  never  returned,  it  had  been  fuch  an  efcape,  as  would  have 
been  felony,  tho  perchance  the  licence  were  fpecial  to  go  out  and ' 
come  in  at  night.  22  E.  3.  Caron.  242.  8  £•  2.  Coron*  43  !•  becaufe 
he  cannot  apportion  his  own  wrong  and  breach  of  duty. 

V.  In  whom  the  voluntary  efcape  fhall  be. 

In  all  civil  caufes  the  iberiff  is  to  be  rcfponfible,  or  the  gaoler  at 
cledllon,  as  if  the  gaoler,  or  bailiff  (pf  a  iheriff  fuffer  either  volun- 
arily  or  negligenfly  an  efcape  ofa^jerfon  imprifoned  for  debt»  the 
flieriff  is  chargeable  with  an  a£Uon  ppon  the  efcape,  for  the  gaoler  or 
bailiff  is  the  iherift's  officer  or  minifter,  and  gives  bim  fecurity. 
14  £.  3.  cap.  10,  19  H.  7,  cap.  10, 

But  if  the  gaoler  being  placed  there  by  the  iheriff  voluntarily  fufiers 
91  felon  in  his  cuftody  to  efcape,  this,  in  as  much  as  it  reacheth  to  lifct 
is  felony  only  io  the  gaoler  that  was  immediately  trufted  with  die 
(:uftody,  not  in  the  iheriff. 

But  whether  the  efcape  was  voluntary  or  negligent,  yet  the  (heriff 
may  be  jndided  for  it  fo  as  to  fubjedl  him  to  a  great  iine  and  imprlfon- 
ment  for  the  offenfe  of  his  gaoler,  tho  not  to  make  him  guilty  of  fe- 
lony. i>a//.  cap.  loe.p.  273-  (ij^  Do^or  and  Student  42.  fk) 

For  the  efcape  muft  be  voluntarily  permitted  in  him  that  peiinitted 
it,  which  (opld  not  be  in  the  high  iheriff,  tho  It  wer^  fuch  in  the 
gaoler,  for  he  was  not  privy  to  it,  and  therefor^  cQuld  not  .     ^^ 
ioit/efynic^f  but  it  was  a  negligent  efpapo  in  bim  in  truftiqg  1-59  J 

0)  Kpi  Mt,  /•  jt|.  (<)  iffw  XJU.  p.  jo,^  (I)  Ditlig.  t,  vf,  4«« 
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luch  a  perfon  with  the  cuftody  of  his  prifoners.  Stmt  would  be  &lfe  m 
his  truft,  and  therefore  the  (hertff  (hall  pay,  but  not  corporally  tntkr^ 
for  the  mifcaFriage  of  his  gaoler.  . 

But  if  die  gaoler  were  a  gaoler  in  fee,  as  antiently  conftables  of 
caftles  weref  the  iheriff  (hould  not  anfwer  in  any  kind  for  the  default 
of  fuch  gaoler  or  conftable :  but  now  by  the  ftatutes  of  14  £.  S.  r^. 
10  and  \9  H.  1.  cap.  10.  gaols  of  counties  are  rgoined  to  die 
counnes* 

But  for  efcapes  committed  by  gaolers  of  gaols  in  particular  "Iran* 
ehifeSy  as  the  Gate-houje  at  fVeftminfter  belonging  to  the  dean  and 
chapter  oi  fVeftminftir^  efcapes  there  permitted  concern  not  the  flieriffy 
but  the  particular  gaoler  and  lord  of  the  franchife. 

VI.  How  and  in  what  manner,  and  before  whom  felonious  efcapea 
Iball  be  determined,  tried  and  adjudged. 

It  is  to  be  known,  that  I  may  fay  it  once  for  all,  altho  the  fi^ony 
for  breaking  of  prifon  may  be  heard,  tried  and  determined  before  die ' 
felony,  for  which  he  was  committed,  as  (hall  be  iaid ;  yet  in  isafe  df 
a  felony  for  the  wilful  efcape  or  refcue  of  a  perfon  committed  to  prifon 
fot  felony,  dio  the  party  chat  voluntarily  permits  fuch  efeape,  or 
tefcues  the  prisoner,  may  btf  indided  for  thefe  offeofes  as  iekMues 
before  the  principal  felony  in  him  that  efcapes  or  is  refcued  be  tried, 
]yet  he  (hall  not  be  arraigned  or  put  upon  his  trial,  till  the  principal  be 
convi^^  or  attainted ;  and  the  leafon  is,  becaufe  poflibly  die  perfon 
efcaping  may  be  found  not  guilty,  or  if  guilty,  yet  of  fuch  a  faSt  as 
is  not  capital;  as  of  petit  larciny,  fe  difendendoy  per  infortunium^  in 
which  cafe  the  refeuer  or  officer  ought  to  be  difcharged:  nay,  if  tbe 
principal  perfon  be  only  convi6t  and  not  attaint,  but  hath  his  clergy,  . 
I  think  the  gaoler  or  refcuer  fhall  never  be  put  to  anfwer  to  the  efcape 
or  refcue,  but  be  difcharged,  as  the  accefiary,  where  the  principal 
hath  his  clergy,  (hall  be  difcharged  thereby  ;  for  the  refcuer  and  officer, 
that  permits  the  efcape,  are  a  kind  of  acceflaries. 

.      But  in  thefe  cafes  the  gaoler  or  refcuer  may  be  fined  and 
L599  J  imprifoned  for  their  mifdemeanor,  but  (hall  not  be  charged 
nvith  felony,  where  the  principal  is  difdiarged.  2  Co.  Injllt.  p,  592. 

Again,  it  is  to  be  remembered,  that  there  is  a  voluntary  efcape  be- 
fore indiAment,  and  a  vghmtary  elcape  of  a  party  indited  of  felony. 

1.  If  the  pahy  that  efcapes  weie  not  indidlcd  at  the  time  of  die 
efcape  voluntarily  permitted,  the  indidtment  of  die  gaoler  (and  fo  in 

cafe 
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tafe  of  a  refcne)  ought  to.  furmifey  that  de  faSlo  a  felony  was  com- 
mitted, and  that  the  perfon  efcaping  was  imprifoned  for  that  felony 
Or  fufpicion  of  it. 

And  I  need  not  fky  this  mvft  be  proved  upon  evidfsnce  agamft 
the  gaoler,  for,  as  I  faid  before,  the  gaoler  cannot  be  arraigned  till 
the  principal  be  attainted  by  verdid,  confeffion,  or  outlawry,  and  the 
record  of  fuch  attainder  muft  be  (hewed  or  proved. 

2.  But  if  the  party  that  efcaped  ^ere  indited,  and  fo  taken  by 
Capias^  and  then  efcape,  tho,  as  I  faid  before,  the  gaoler  or  refcuer 
cannot  be  arraigned  and  tried  till  the  principal  l)e  attainted,  yet  the 
indidlment  for  the  efcape  or  refcue  need  not  furmife  a  felony  done^ 
but  only  recite  the  fnbfiance  of  the  indidlment  againft  him  that  ef- 
capes.    I  E.  3.  16.  b.'2E.  3.  Coron,  158. 

And  the  like  law  is  in  cafe  of  felony  for  breach  of  prifon.  2  C§m 
Inftit.  p.  590. 

Again  it  is  to  be  known,  that  as  to  the  voluntary  fuffering  of  aa 
efcape  ot  refcuing  a  felon,  tho  the  felony  be  not  within  clergy,  yet 
the  efcape  or  refcue  are  within  clergy,  and  tho  the  prifoner  were  in- 
dified  or  attainted  of  feveral  felonies,  yet  the  efcape  or  refcue  of  fuch 
a  prifoner  makes  but  one  felony,  and  he  fhall  be  indiiSied  but  of  one 
efcape ;  but  if  A.  and  JS.  be  indi(3ed  of  one  felony,  and  the  gaoler 
voluntarily  fuffer  both  to  efcape,  the  gaoler  may  be  indi£ted  feverallj 
for  both.  - 

The  means  of  lu'inging  an  officer  to  judgment  cannot  be  barely  by 
the  calling  of  the  record  of  the  prifoners  over,  as  is  ufually  done  in 
the  king's  bench,  becaufe  tho  this  may  be'  a  fufficient  caufe  to  con* 
▼id  of  a  negligent  efcape,  yet  it  cannot  appear  thereby  that  it  is  vo* 
luntary ;  the  raarfhsd  or  gaoler  may.  be  fined  upon  a  record  ^r  «« 
thereof  made,  but  he  cannot  be  convifl  of  a  felony,  39  if.  6.  "-  -* 
33.  but  there  muft  be  an  indictment  or  prefentment  of  the  felonious 
and  voluntary  efcape. 

And  tho  by  the  ftatute  of  fVeJim.  1.  cap.  3.  (I)  amercements  upon 
^the  country  for  the  efcapes  of  felons  cannot  be  fet  but  by  the  juftices 
in  Eyn^'yn  by  the  king's  bench,  21  Ajfiz.  12.  21  Affix.  27.  or,  as  it 
feems,  by  juftices  of  general  oyer  and  terminer ;  yet  the  hearing  and 
determining  of  efcapes  is  at  this  day  within  the  jurifdi£tion  of  juftices 
of  peace,  or  any  other  juftices,  by  the  ftatutes  of  1  R.  3.  cap.  8* 
^l  JS.  3.  cap.  14. 

And 


6oo     HISTORIA  PLACITORUM  CORONJE; 

And  thus  far  concerning  voluntary  efcapes  of  felons,  where  k  it 
felony  and  where  not. 

In  the  next  chapter  I  (hall  fay  fomething  concerning  negligent  e& 
capes*  the  this  hath  been  before,  cap,  50.  in  part  handled. 

4  BbcU.  Com.  ch.  to.  p.  1x9,  i jo.  and  a  H»|rk.  P.  C.  ch.  ig,  19.  and  Bora.  tit.  Efope. 


A 
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CHAP.    LII. 

Touching  negligent  efcapes. 

NEGLIGENT  efcapes  of  felons  are  not  felony,  but  punifliable  by- 
fine  upon  the  parties  that  fuffcr  them. 

Thefe  negligent  efcapes  are  of  two  kinds,  1.  By  an  officer  or 
fofne  particular  perfon  or  perfons,  that  hath  a  felon  in  cuft'ody,  2. 
Or  by  vills  or  townlliips,  whether  the  felon  be  taken  and  in  cuftody^ 
or  not  taken. 

I.  Firft  as  to  negligent  efcapes  by  officers  or  particular  perfons 
Ihefe  things  are  confiderable. 

1  •  What  (ball  be  faid  a  negligent  efcape.  2.  What  the  convic- 
tion of  fuch  negligent  efcape.     3.  What  the  punifliment  of  it,  and 

by  whonv 

.^     -      As  to  the  (iril  of  thefe,  what  (hall  be  fald  a  negligent 
^       *'  efcape  ha^th  been  partly  before  defcribed,  only  fome  things 
I  diall  add. 

If  a  prifoner  for  felony  break  the  gaol,  this  feems  to  be  a  negGgcnt 
el!pape,  becaufe  there  wanted  either  that  due  ftrength  in  the  gaol  that 
fliould  have  fecured  him,  or  that  due  vigilance  in  the  gaoler  or  his 
officers  to  have  prevented  it,  and  therefore  it  is  by  law  lawful  for  the 
gaoler  to  hamper  them  with  irons  to  prevent  their  efcape  (aj^  and  if 


.  (a)  And  therefore  Ais  liberty  can  only 
be  intended,  where  the  officer  har  juft  rea- 
loo  to  far  an  efcape,  at  where  the  prifoner 
is  unruly  or  makes  any  attempt  to  that 
jMirpofet  but  otherwife,  notwuhftanding 
the  common  practice  of  gaolers,  it  feems 
altogether  unwarranuble,  and  contrary  to 
fhe  iDildoefs  and  humanity  of  the  laws  of 
EngUnd^  by  which  gaolers  are  forbid  to 
put  their  prifoners  to  any  pain  or  tor* 


g^ohrum  pmnam  fii  cmmffU  np»  MgrOMt^ 
nee  eta  torqueant  vel  ruiimanSt  fed  omm  yir* 
vitid  remtd  pietMfefmi  adbibiti  juMcM  di^ 
gxequantmrt  FUt.  LH.  I.  €*p,  s6«  and  th« 
Mirror  ofjufkti%  taf,  5.  ^.  i«  ••  54.  (ayi^ 
It  1%  •n  abujt  that  prlfiurtJhnM  ht  tbmrgta 
with  iroittf  or  fut  to  any  pah  ^^^*  ^hef  Je 
^taintid  o/fJwy  }  and  lord  Cokt  in  hit 
comment  on  the  ftttute  of  Jfejtm*  i.  eapt 
II.  is  exprefs,  tbat'Sy  thf  cmmmm  Ar«i  U 

this 
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Ais  jfliould  not  be  conilrued  a  negligent  efcape,  gaolers  woald  bo 
carelefs  either  to  iecure  dieir  prifoners»  or  to  retake  them  that  efcape» 
if  he  ftiould  in  fuch  a  cafe  be  exempt  from  pecuniary  puni(hment; 
and  we  fee  by  daily  experience  in  civil  cafes  of  men  in  es^ecudon  or 
arrefted  for  debt,  if  they  break  prifon  the  fberiff  is  chargeable. 

But  if  a  private  perfon  arrefts  a  felon,  and  he  efcapes  by  force  from 
^  him  widiout  an^  default  in  him,  tho  the  townihip  (hall  be  atperccd, 
as  fliall  be  faid*  yet  it  feems  it  excufeth  the  party,  for  he  being  a  p|i- 
vate  perfon  cannot  raife  power  to  taice  or  detain  a  felon. 

But  if  a  flieriff,  bailiff,  confUbte,  or  other  o£5cer  hath  the  cuftodj 
of  a  prjibqer  brii^ging  him  to  the  gapl,  it  feems  that  a  fimple  efcape 
by  the  refcue  of  the  prifoner  himfelf  doth  not  excufe  him  a  toto^ 
though  it  .may  a  tant»^  becaufe  he  may  take  fufficiqnt  ftrength  to  his 
affiftance ;  but  if  he  be  rcfcued  before  he  be  brought  to  gaol,  qturrip 
whether  it  be  not  an  excnfe  of  an  efcape,  as  in  cafe  where  a  man  is 
arrefted  upon  a  mefne  proccfs,  and  in  carrying  to  gaol  be  refcued,  the 
return  of  the  refcue  excufeth  the  iherlff,  39  Eliz.  C.  B.  Croke^  if.  29« 
Cor^if's  cafe »  but  it  is  no  excufe  if  he  be  taken  in  execution  ^^  -^ 
and  refcoed,  for  there  the  (beriff  ihall  be  anfwerable  not-  ^ 
withftanding  the  rdcue,  but  it  feems  the  refcue  is  no  excufe  in  cafe 
of  felony.    3  E.  3.  CoroK.  328.  337.  (bj 

And  upon  the  fame  reafon  it  is,  that  if  a  felon  be  attaint  and  be 
carried  to  execution,  and  be  refcued  from  the  fheriff,  the  fheriff  is 
puniihable  notwlthftanding  the  refcue,  for  there  is  judgment  given,  and 
the  (beriff  (hould  have  taken  fufficient  pqwer  with  him,  and  therefore 
in  that  cafe  the  townfliip  is  not  finfsable :  vidi  %1  Affix.  54. 

.  If  a  piifoner  for  £elony  be  in  gaol  and  efcape,  and  the  gaoler  pur« 
fuc  after  hini,  h^  may  take  him  feven  y^rs  after,  tho  he  were  out  of 
his  view,  1 3  £  4*  9.  a.  ]  4  if.  7.  1 .  tf .  but  that  will  not  excufe  the 
gaoler  from  a  negligent  efcape,  tho  it  may  excufe  a  tanto ;  for  if  the 
gaoler  hath  once  loft  the  view  of  his  prifoner,  tho  he  take  him  after^ 
it  is  an  efcape,  but  if  he  retake  him  upon  a  frefli  puifuiC,  and  Iiath 
fiill  the  view  of  him,  it  is  no  efcape,  nor  punifliable.  8  E.  2.  CoroH» 
400.  22  E.  3.  Corott.  236.  M.  28  E.  3.  Rot.  32.  liex.  Hertf.  Cafui 
Jbbath  San^fi  Albanu   M.  45  E.  3.  Rot.  17.  in  ihrf.  Rex.  EJJex. 

But  if  a  man  be  arrefted  for  felony,  and  in  bringing  to  gaol  by  the 
iPieriff 's  bailiff  or  conftable  he  makes  his  efcape,  and  they  follow  him 

rh)  Thefe  cafes,  as  alfo  ConUrU  cafe      as  to  a  refcue,  but  only  ta  general,  that  • 
f^re  mcBiiood,  prove  DOtbing  paniculafly      (heriff  (hall  be  liable  in  cafe  of  an  efcape* 

and 
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and  keep  the  view  of  him,  but  cannot  take  him  without 
^rfiercbj  he  is  kiM  in  the  purfuit,  yet  the  (heriff  or  oooftaUe,  or  tow»> 
Ihip,  that  let  him  efcape,  Ifaall  be  fined  for  the  efcape,  becaufe  tho 
die  party  be  kild  in  the  fre(h  porfuit,  be  cannot  now  be  brought  to 
jii%menty  and  yet  by  his  flight,  if  prefented  by  die  coroner,  he  for- 
feits his  goods,    3  E.  S.  Coron.  328  and  346. 

If  a  felon  efcape  out  of  the  gaol  by  negligence,  iko  die  gaoler  be 
fined  for  it,  he  may  retake  the  felon  at  any  time  after,  for  the  felon 
Ihall  not  take  die  advantage  of  his  own  wrong,  or  the  gaoler's  pn* 
siiflbment,  hot  his  retaking  (hall  not  difcharge  the  gaoler's  fine»  and 
fi>  is  the  book  to  be  intended.  13  £.  4. 9.  a* 
.^  .  2*  Touching  the  convidion  of  a  negligent  efcape. 
L  3 -I  The  proper  way  of  convidion  is  by  prefentmeot  and  trial 
Aereupon* 

Yet  where  die  prifoners  be  of  reconl  in  a  court,  if  the  gaoler  be- 
ing called  cannot  give  an  account  where  a  prifoner  is,  diis  is  a  con« 
^fiion  of  an  efcape,  but  feems  not  to  be  prefemlj  a  convifiion  of  a 
vbmtarj  efcape,  unlefs  the  gaoler  confefs  it :  vidi  21 H.  6.  7.  39  H. 
6.  33*  fo  in  fome  cafes  the  coroner's  roO  is  a  convidion  of  an  efcape, 
vide  3  £.  3.  Cmron*  352.  fo  if  the  doseners  prcfent  a  felon  taken  and 
dkCvered  to  die  fheri£F  by  die  vill,  but  (hew  not  what  iheriff.  3  £.  3. 
Coren.  345.  fcj 

Where  an  officer  is  to  be  charged  either  widi  a  voluntary  or  neg- 
ligent efcape,  die  bare  prefentment  of  die  efcape.  by  die  grand  inqudU 
or  the  dozeners  in  EyrCf  or  upon  commiffion  of  Oyer  and  Tnikimr^ 
or  in  die  king's  bench,  is  not  alone  fufficient  to  convi£l  ihe  officer, 
becaufe  upon  his  convi^on,  tho  but  of  a  n^ligent  efcape,  he  is  to 
be  fined. 

But  if  the  dozeners  in  Eyre  or  in  die  king's  bench  prefent  die^- 
cape  of  a  felon,  whereby  the  viU  is  to  be  amerced,  becaufe  diis  b  but 
an  amercement,  and  the  juflicbs  may  [not  in  diis  ^afe  (djl  fet  a  fiae 
but  an  amercement,  de  mnimis  mn  curat  lexf  and  therefore  tlie  pre- 
fentment is  not  traver&ble :  vide  3  E.  3.  Caren.  291.  tf  iiidem  3  E.  3. 
Coron.  328.  346.'  Stamf.  P.  C.  Lib.  I.  cap.  33.  fol.  35.  b. 

(€)  The  wcrrds  of  the  book  are,  «•  When  •»  roll,  that  he  was  charged  with  himi  of 

•*  the  dosen  prefent,  jtbat  a  felon  U  taken  «<  if  they  do  not  find  bow  he  got  oat  of 

*•  for  felooy  and  delivered  to  the  Iheriff,  «<  his  cuftody  accordiiy  to  the  law  of  the 

•*  they  adjudge  it  for  an  efcape  tn  Eyre^  ^  land,  it  IhaU  be  adjudged  ap  efcape  in 

«<  if  they  do  not  lay  to  what  (heriff  by  ^  the  flieriff. 

«  name,  for  a  man  may  imiutre  his  rolls  (i)  Thefe  words  are  wanting  in  the 

«•  to  fee  whence  the  prifoner  cornea^  ^r.  MS.  but  the  feofe  of  the  place  deems  pbin- 

«•  'and  if  they  do  not  find  in  the  Ibciift's  ly  to  require  thcnu 

An 
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An  efcape  is  prefentable  in  a  leet^  but  they  canaot  fet  a  comnioa 
6ne  or  amercements  there,  but  it  ought  to  be  fent  to  the  oext  Eyrt^ 
&r.  or  may  be  removed  into  die  king's  bench  by  Ccrti$rwrij  auid 
diere  the  common  fine  or  amercement  fet ;  and  thi«  by  the  Hatutie  of 
Weftm*  1«  tap*  3. 

3.  As  to  the  puniihment  of  a  negligent  efcape  by  an  officer  or  other 
diat  hath  the  felon  in  cuftody,  it  is  by  fine  and  imprifonment. 

If  the  felon  be  attainted,  it  is  laid  that  the  fine  is  to  be  an  y^,     . 
hundred  pounds,  and  if  he  be  only  indi&ed,  then  an  hundred  ^     ^^ 
(billings,  Stamf.  P.  C  p.  35.  but  the  fine  in  truth  is  more  or  le& 
according  to  the  quality  of  the  ofienfe,  and  fometimes  of  the  o£* 
fender :  vide  3  £•  3*  C^nH.  370.  a  biihop  fined  one  hundred  poiuxb 
for  an  efcape. 

Commuma  Scaccariof  M.  36  E.  3.  n,  5.  The  cbnftable  of  a  calUe 
under  the  duke  of  Lancafttr  permitted  a  negligent  efcape :  It  was  nsledJt 
!•  That  in  de&uk  of  the  confiable  of  the  duke  of  Lamcafter^  diaC 
put  him  in,  {hould  be  fined*  2*  That  dio  the  duke  were  dead,  yet 
his  executors  ihould  be  fined  (i)^  and  they  were  fined  five  pounds  for 
negligent  efcape* 

II.  I  come  to  thofe  fines»  that  are  for  efcapes  of  felons  either  befoie 
or  fometimes  after  arreft. 

And  this  is  that  which  is  fet  upon  viUs,  towns,  cities,  and  fboie- 
times  upon  hundreds  and  counties,  and  is  ufually  called  efcapium^  and 
thofe  that  have  fianchifes  to  be  quit  de  murdrQ^  latroein'f^  fftapus^ 
are  intended  of  thofe  common  fines  fet  upon  vills  or  hundreds  for 
thofe  offenfcs,  and  then  he  that  hath  fuch  a  liberty  granted  by  the 
king  to  be  quit  de  iJcapiU^  hath  a  difcharge  for  the  late  or  portion  of 
fuch  a  common  fine  or  amercement  that  comes  to  his  (hare ;  and  tfab 
franchife  or  liberty  generally  granted  to  be  quit  de  tfcapiis  extends 
not  to  voluntary  efcapes  by  officers  or  others,  but  as  1  faid  to  the  rate 
or  portion  chargeable  upon  them  by  fuch  common  fine  or  amerce* 
ment  for  negligent  efcapes. 

If  a  murder,  manflaughter,  or  killing  of  a  man  fe  deftndenda.  be 
committed  in  a  vill  not  inclofed  in  the  day-time,  and  the  murderer^ 
iiu  be  not  taken,  the  vill  ihall  be  amerced,  altho  it  be  done  after  fun« 
fet»  before  day-light  be  gone.  22  E.  3.  Coron*  238.  S  E.  3,  Cwrom. 
293>  302.  3  H.  7.  cap.  1. 

.         («}  See  s  Cf.  Upt.  3ts« 

^  And 
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And  if  the  murdei*  be  committed  in  a  towii  indofed  in  the  day  of 
night,  and  the  mutderer  or  manflayer  eTcapes,  the  town  (hall  be  a- 
mercedy  becanfe  by  the  ft&tate  of  fVinchefter^  they  ought  to  keep 
their  gates  (hut  from  fun^fet  to  fun-riiiifg.  3  £.  3.  Cmron.  299.  3 
JFT.  1.  cap.  1. 

-^     -      If  a  felony  be  cOiinmitted  in  a  till,  ahd  th^  take  the  felon, 
■•     ^■*  and  commit  him  to  four  mcii  to  carry  liim  to  gaol,  and  they 
fufier  him  to  efcape,  the  vill  fliall  be  amerced.   3  E.  3.  Coron.  346. 

If  a  felony  be  committed  in  a  vill,  and  the  felon  taken  by  them 
of  the  vill,  and  he  efcapes  from  them  to  the  church  of  die  fame  vill, 
and  from  thence  before  abjuration  he  efcapes  again,  the  vill  (hall  be 
amerced  for  two  efcapes  at  common  law,  for  they  fhould  have  kept 
him  in  the  church  till  abjuration,  iic*  8  E.  2.  Coron.  422. 

But  if  a  perfon  attaint,  as  diey  are  carrying  him  to  execution,  ef- 
capes to  a  church,  and  from  thence  makes  an  efcape,  the  vill  weit 
not  amerceable,  becaufe  he  could  not  abjure  being  attaint,  and  there* 
fore  the  vill  were  hot  bound  to  watch  him,  27  Affix,  54.  vide  Rot. 
Pari.  45  £.  3.  n.  25.  50  £.  3.  n.  183.  But  now  abjuration  and  fanc* 
tuary  are  oufted  (f)f  and  with  it  much  of  this  old  learning  of  efeapes 
is  antiquated. 

If  a  prifoner  for  fufpicion  of  felony  be  brought  to  the  hundred 
court,  and  the  court  grant  him  liberty  to  feek  his  voucher  or  warrant, 
and  he  efcapes,  the  hundred  ihatt  be  amerced.  3  £.  3.  Coron.  316. 
and  fb  it  is  if  a  manflaughter  be  committed  out  of  any  vilL  Stairf. 
P.  C  34.  a. 

If  the  vill  anfwers  not  the  amercement  for  an  efcape,  the  hundred 
Ihall  be  diflrained,  and  if  the  hundred  anfwers  not,  the  county  ihall 
be  charged  therewith  and  diftrained.    Stamf.  P.  C.  p.  34.  b.  ^ 

And  thus  bx  touching  Efcapes  both  voluntary  and  negligent 

4.Blackf.  Com*  ch«  xo«  p»  119,  ijo.  tnd  %  Hawk.  P.  C.  ch*  i^  jjpd  Bunt*  tit*  Efctpe^ 

(fj  By  »  jMt.  €tf,  as.  \*  7« 
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CHAP.    LIIL 

Concerning  refcucs  of  prif oners  in  cuftody  for  Jtlonj. 

RESCUE  of  a  perfon  imprifoned  4qx  felony  is  aUb  felony  by  th« 
common  law. 

To  make  a  refcue  a  felony,  1.  It  is  neceflary  that  the  felon  be  l* 
cuftoifyf  or  under  arrefi  for  felony,  and  therefore  if  A.  hinder  an  arreft, 
whereby  the  felon  efcapes,  the  townfhip  (hail  be  amerced  for  the  df* 
cape,  and  A^  (hall  be  fined  for  the  hindrance  of  his  taking ;  but  it  is 
not  felony  in  A.  becaufe  the  felon  was  not  taken.  3  E.  3.  Coton.  333« 
Stettnf*  X  •  c7.  ^»  3 1  •  ^* 

2,  Again,  to  make  a  refcue  felony,  the  party  refcued  muft  be  un* 
der  CM&ody  for  felony  orfufplclon  of  felony^  and  it  is  all  one,  whether 
he  be  in  cuftody  for  that  account  by  a  private  perfon,  or  by  an  officer 
or  warrant  of  a  juftice,  for  where  the  arreft  of  a  felon  is  lawful,  the 
refcue  of  him  is  a  felony. 

It  feems  that  it  is  neceflary  that  he  (hould  have  knowledge  that 
the  perfon  is  under  arreft  for  felony,  if  he  be  in  the  cuftody  of  a  pri- 
vate perfon,  ' 

But  if  he  be  in  the  cuftody  of  an  officer,  as  conftable  or  (heriflT, 
there  at  his  peril  he  is  to  take  notice  of  it ;  and  fo  it  is  if  there  be 
felons  in  a  prifon,  and  A.  not  knowing  of  i^,  breaks  the  j>i:ifon,  and 
lets  out  the  prifoners,  tho  he  knew  not  that  there  were  felons  there,  it 
is  felony,  and  if  traitors  were  there,  it  is  treafon.  P.  16  Car.  1.  Croke 
f.  583.    Benjiead^s  cafe  per  omnesjujliciarios, 

A  return  of  a  refcue  of  a  felon  by  the  ftierifF  againft  A.  is  not  fuf- 
ficient  to  put  him  to  anfwer  for  it  as  a  felony,  without  indidlment  or 
prefentment,  by  the  ftatute  of  25  £•  3.  cap,  4.  1  H.  7.  6.  a.  per  CU" 
riam^  2  £.  3.  1  Coron.  149. 

As  in  cafe  of  an  efcape,  fo  in  cafe  of  a  refcue,  if  the  party  ^^     .. 
refcued  be  imprifond  for  felony,  and  be  refcued  before  in-'-      'J 
di<3ment,  the  indidbnent  muft  furmife  a  felony  done  as  well  as  an 
imprifonment  for  felony  or  fufpicion  thereof;  but  if  the  party  be  in« 
diAed  and  taken  by  a  Capias  and  refcued,  then  there  needs  only  a  re« 
cital  that  he  was  indided  prout^  and  taken  and  refcued. 

Tic 
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Bttt  tho  the  refcuer  may  be  mdided  before  the  principal  be  coB- 
in&ed  and  attainted,  yet  he  ihall  not  be  arraigned  or  tried  before  the 
principal  be  attaint  for  the  reafon  given,  ca^  51. 

The  refcuer  of  a  prifoner  for  felony,  tho  not  within  clergy,  yet 
Ihall  have  his  clergy. 

yide  plus  capite  proximo^  for  many  things  Aere  laid  are  applicable 
to  die  cafe  of  a  refctie* 

4|  BUckC  Com.  ch.  io«  p.  131.   Tofter.  344.   Burn.  tit.  Rcfciie*   %  Hawk.  F*C.  ch*  zi% 


G  H  A  P.    LIV, 

Conciming  efcapes  and  breach  of  prifon,  by  the  party  himfe^  that  is 

imprifonidfer  fehtij^ 

AT  common  law  it  was  held,  that  if  any  imprifoned  for  a  miA 
demeanor,  tho  not  felony,  had  broke  the  prifon  and  efcaped, 
it  had  been  felony.  Brail.  Lib.  11.  (a).  Stamf.  P.  C.  p.  30.  b.  2  Cc. 
Infiit.p.  589.  (b) 

r#;   tl      '^"^  ^^  ^^  (latute  of  \  E.  2.  de  frangentibus  prlfonam  the 

^       J  feverity  of  the  common  law  is  moderated,  viz.  Nullus  ^ 

€itterop  qui  pri/ofum  fregeritf  Jiibeat  judicium  vita  vil  numbrorum  pro 

fraStiont  prifotut  tantim,  niji  caufa^pro  qua  captus  ti  imprifonatus  fuerit^ 

taU  judicium  reqmritf  fi  de  illi  fecundiim  legem  tf  con/uitudinem  terra 

fiierit  convitlus^  lich  temporibus  prateritis  aUter fieri  confuevit. 

Upon  thb  ftatute,  therefore,  to  make  a  felony  by  breach  of  prifon 
diefe  things  muft  concur:  1.  The  party  tnuft  be  in  prifon.  2.  He 
muft  be  in  prifon  for  felony.  3.  He  muft  breaU  that  prifon.  Many 
of  thefe  things  have  been  difcufled  before.  I  fhaU  refume  and  add 
what  fhall  be  neceflary  for  the  explication  of  this  felony. 
I.  What  is  a  prifon,  and  who  fhall  be  faid  a  perfon  in  prifon. 
If  a  man  be  imprifoned  for  felony  in  the  prifon  of  a  fhincfaiie, 
and  breaks  and  efcapes,  this  is  a  breaker  of  prifon,  and  it  is  as  to 

the  opinion  of  B$ltmg%  chisf  juftice,  and  tte 
xrft  of  the  judgei,  i  H,  7.  6. « .  that  a  refcue 
of  a  feloa  was  felony  at  comaaon  law,  but 
not  io  the  peHbn  himfelf»  till  the  ftatite 
of  X  £,  2.  Tfai«  lord  Coin  fays  muft  he  in- 
tended, where  others  break  the  ^nfoH 
without  hii  privity.    »  /^.  fji^ 

ihil 


(a)  This  flioold  be  Li».  III.  trsB.  ft.  4i 
Corwa^  c4ip.  9. /•  1S4.  A.  Io  this  place 
Braatm  carrict  the  matter  very  fart  wr  he 
lays,  tho  the  party  were  innocent,  and  had 
only  cowfplrtd  to  efcape,  he  was  u/timtfiip* 
fikit  puiitiulut. 

{h)  Bat  this  fevarity  is  complained  of  aa 
m  abttiei  Mrrari  t^f.  5.  )t  i«  and  it  wis 
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diis  potpofe  the  king's  prifon  (c)^  tho*Che  fmnchife  or  profit  be 
the  lord's.  2  £.  3.  I  Cor^n.  149.  Stamf^  F.C.Sl.a.  2  Co.  In-^ 
ftit.  589. 

So  at  common  law  when  fandhiary  was  in  ufe,  if  a  felon  bad  ef. 
caped  to  a  church,  ancT  there  had  been  watered  by  the  vill  where'the 
church  t8|  and  he  had  broken  the  church  and  efcaped,  this  had  been 
a  felony  within  this  ftatute.  Stamf.  P.  C.  p.  30.  b.  3  E.  3.  Coron* 
290. 

Whether  Oie  breach  of  the  prifon  of  the  ordinary  by  a  clerk 
convifi  or  attaint  before  purgation  had  been  felony,  vide  Stamf.  P. 
C.p,  31,  32.  but  that  learning  is  now  antiquated,  becaufe  by  the 
ftatute  of  18  EH%.  cap.  7.  the  prifoner  is  not  now  delivered  to  the  or« 
dinary  ;  and  therefore  I  (hall  not  farther  examine  it. 

If  a  perfon  be  taken  for  felony,  and  put  in  the  ftocks  and  p^  - 
breaks  it,  this  is  a  breaking  of  prifon,  and  felony  within  the  ^  ^^ 
law.     Dy.  99.  a.  2  Co.  Inji.  589«  Stamf.P.  C.p.  30.  b. 

So  it  is  if  the  conftable  or  any  other  fecures  a  felon  in  the  houfe 
of  him  that  makes  the  arreft,  or  in  the  houfe  of  any  other,  and  he 
breaks  it  and  efcapes,  it  is  felony. 

Yet  farther,  liA.  arrefts  B.  for  felony  or  fufpicioa  of  felony,  there 
bdng  di  faHo  a  felony  committed,  and  being  in  the  hands  of  A.  he 
violently  refeueth  himfelf  and  efcapeth,  this  is  a  breach  of  prifon  and 
a  felony,  for  fo  are  the  words  of  my  lord  Cokt^  2  It^it.  539* 
*'  Nota^  He  chat  is  in  the  ftocks,  or  under  lawful  arreft,  is  faid  to 
*'  be  in  prifon,  tiio  he  be  not  infra  cararis  parieus.**  And  Stamford 
ubifupra  p.  30.  b.  Ei  dota  quant  a  ceo  ^e  chefcun  que  eft  foubs  arreft 
pour  felony  eft  prifoner  auxj  bitn  hors  de  gaol  come  deins^  ijjint  quefil 
foit  lorfque  in  cippes  in  le  hautftreet  ou  hors  de  cippes  in  le  poffefjion  (F 
afcun^  que  lui  aver  arreft^  bt  faite  efcape  ceo  eft  debrufement  de  prifon  in 
le  prifoner 9  which  muft  be  intenderj,  as  it  feems,  of  a  violent  efcape, 
viz.  refcuing  himfelf  out  of  cuftody. 

II.  What  fliall  be  faid  a  being  in  prifon  for  fuch  a  caufe,  as  re« 
quires  judicium  vitit  vel  membrorum. 

{A  Sttimford  in  the  place  here  mentioned  ever,  at  it  muft  be  intended  a  legal  prifon, 

thinks  it  is  not  the  king's  pnCon,  and  there^  which   cannot  be    without  a  grant  from 

fore  at  common   law  the  breaking  of  it  the  crown,    our  author*s   conUru£lion  is 

would  not  be  felony  ;  bot  by  the  (btute  very  reafonable,  that  all  fuch  prifons  (hould    ^ 

of  1  S,  t.  it  matters  not  whether  it  be  the  be  taken  as  to  th;a  purpofe  to  be  the  king's 

king's  prifon  or  no,  fqi*  it  fpeaks  defrifuna  prifons. 


generally,  and  not  ii  prif^na  n$flra\  how- 
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It  fecms  it  is  intended  only  of  capital  oflenfes,  as  fclonyi  and  diere* 
fore  if  a  man  be  committed  for  petit  larciny^  or  homicidey^  difcndends^ 
or  per  infortunium^  and  breaks  prifon,  this  is  not  felony,  for  tbe  prio- 
cipal  oflfenfe  non  requhrit  tale  judicium,  2.  Co,  Infiii*  590. 

But  if  the  commitment  exprefles  larciny  above  value  or  man- 
flaughter,  iho  de  faHo  it  were  but  petit  larciny,  or^rr  infortumm 
or  fe  defendendo^  and  poffibly  would  appear  fo  upon  the  evidence,  yet 
Qiis  cfcapd  will  be  felony. 

Touching  my  lord  Coke\  opinion  of  the  form  of  the  Mittlim^ 
that  it  muft  particularly  exprefs   the  nature  of  the  felony,  and  mud 
have  an  apt  conclufion,  I  have  faid  enough  before  ;  I  think  it  is  fuf- 
ficient  if  it  be  generally  for  felony,  altho  it  wants  that  regular  con- 
clufion  (till  he  be  delivered  by  due  courfe  of  common  lenvj ;  yet  thefe  de- 
faults will  not  excufe  the  breach  of  prifon  from  felony :  but  poflibly  If 
-^     .  it  exprefs  no  caufe,  the  cafe  may  be  otherwife*  becaufe  dii 
^        J  fubflance  of  the  Afittimus  muft  be  recited  in  the  indiAinent. 
For  it  is  very  plain,  diat  antiently  there  were  more  felons  commit- 
ted to  the  common  gaol  without  Mittimus  in  writing  than  were  with 
it ;  fuoh  were  all  the  commitments  by  conftable,  watchmen,  and 
private  perfons  arre(Hng  for  felony  and  bringing  to  the  common  gaol; 
and  Mittimus's  were  not  of  fo  antient  a  date  as  juftices  of  peace,  aod 
they  were  not  before  1  E,  3.  (d)^  and  yet  breach  of  prifon  by  felonj 
was  felony  even  from  2  E.  1 .  and  not  only  from  I  £•  2. 

It  is  therefore  enough  if  the  gaoler  have  a  fuflicient  notification 
of  the  nature  of  the  ofi^nfe,  for  which  he  was  committed,  ami  ibc 
prifoner  of  the  ofFenfe  whereof  he  was  arrefbcd,  and  commonly 
they  know  their  owij  guilt,  if  they  are  guilty,  without  much  no:i- 
fication. 

And  again,  by  what  hath  been  faid,  breach  of  prifon  is  not  only 

where  the  felon  is  formally  committed  to  gaol  by  a  Mittimus^  hi 

if  he  be  put  in  the  (locks,  kept  in  the  conftable's  houfe,  nay,  under 

the  cuflody  of  him  that  makes  the  arreft,  and  he  breaks  prifon,  >t 

h  a  felony,  tho  in  thefe  cafes  there  neither  are  nor  can  be  Afnthm'i- 

If  ^.  arrefts  B.  for  fufpicion  of  felony,  and  carries  him  to  tlic 

common  gaol,  and  there  delivers  him,  as  he  may  do,  I3£.  4. 9* 

4  E,  3,  cap,  10.  and  he  breaks  prifon,  if  he  be  indidted  upon  it  there 

muft  be  an  averment  in  the  indiflment,  that  there  was  a  felonf 

comroiricdi 
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committed,  and  A.  having  probable  caufe  did  fufpeft  5.  and  arrefted 
him  and  committed  him,  and  that  he  broke  the  prifon^  and  this  muft 
be  all  proved  upon  the  evidence- 
But  if  :ff.  be  indi<^ed  or  appealed  and  taken  *by  Capias^  and  com- 
mitted, and  breaks  prifon,  there  needs  no  avernment  or  proof  that  a 
felony  was  done,  but  only  that  there  was  an  indi(Sment  or  appeal, 
and  a  Capias  thereupon,  becaufe  all  appears  by  matter  of  record.  2 
Co.  Inftit,  590.  . 

But  a  lawful  commitment  may  be  for  fufpicion  of  felony,  and  this 
is  within  this  (latute ;  yet  no  perfon  can  be  indicted  barely  ^^  - 
of  fufpicion  of  felony,  but'  of  the  felony  itfclf.  i3  J?.  3.  ■•  "* 
Coron  454.  44  Affiz.  12.  2.  Co.  Inftit.  592. 

If  a  felony  be  made  by  a6t  of  parliament  fubfequcnt  to.  1  £.  2« 
and  a  perfon  be  committed  for  fuch  a  felony  and  breaks  prifoa,  yet 
this  is  felonyl  2  Co.  Inftit.  592. 

III.  What  (hall  be  faid  a  breaking  of  prifon  by  a  perfon  committed 
for  felony  to  make  a  felony. 

If  the  prifon  be  fired  by  accident,  and  there  be  a  neceflity  to  break 
prifon  to  fave  his  life,  this  excufeth  the  felony ;  but  if  the  prifon 
were  fired  by  the  prifoner  himfelf,  or  by  his  procurement,  the  break* 
ing  to  fave  his  life  is  nevenhelefs  felony,  for  it  was  a  neceflky  of  his 
own  creating.  2  Co,  Injiit,  590. 

If  the  gaoler  fets  open  the  prifon  doors,  and  the  felon  efcapes,  this 
may  be  a  felony  in  the  gaoler,  but  is  no  breach  of  prifon  to  make 
felony  in  the  prifoner. 

If  A-  be  arrefted  or  imprifoned  for  felony,  and  B.  and  others  with- 
out the  confcnt  of  A.  refcues  A.  this  is  felony  in  the  refcuers,  but 
not  felony  in  A.  But  if  A.  were  of  confederacy  with  B.  to  do  it# 
then  it  is  felony  in  B.  as  a  refcue,  and  in  A.  as  a  breach  of  prifon. 

And  fo  it  is  if  B.  had  broken  the  prifon  doors,  and  chey  being  open, 
A,  had  gone  away,  tliis  had  been  felony  in  B>  but  not  felony  in  A. 
unlefs  it  were  done  by  his  confederacy,  or  procurement,  for  A,  did 
not  aSually  break  prifon  2  Co,  Injiit.  589.  1  H.  7.  6.  a. 

IV.  Touching  the  proceeding  for  felony  by  breach  of  ptifon. 

A.  is  committed  for  felony,  or  fufpicion  thereof,  and  breaks  prifon, 
he  may  be  indi£led,  arraigned,  convidled,  and  have  judgment  for 
the  efcape,  altho  tlie  principal  felony  be  not  tried,  and  he  may  ba 
not  guilty  of  the  felony  ;  and  fo  it  differs  from  the  cafe  of  a  refcue 
or  dcape  before,  and  the  reafon  is,  becaufe  here  ic  is  the  £ime  pec* 

M  m  2  ioj^ 
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fon,  there  they  ^^  divers,  and  therefore  in  the  latter  cafe  the  prifi« 
ctpal  felony  oUn  be  fir{^  tried.     2  Co,  Inft'u.  592. 

And  yet  I  hold,  that  if  jt.  be  indited  of  felony  and  committed,  and 
.^  ^  then  breaks  priibn,  and  then  be  arraigned  of  the  principal 
^  ^  felony  and  found  not  guilty,  now  A.  (hall  never  be  indided 
for  the  breach  of  prifon ;  or  if  indidcd  for  it  before  the  acquittal, 
and  then  he  is  acquitted  of  the  principal  felony,  he  may^  plead 
that  acquittal  of  the  principal  felony  in  bar  to  the  indi&ment  for 
die  felony  for  breach  of  prifon. 

And  fo  it  was  pleaded  by  roylelf  in  the  cafe  of  one  Mrs.  Sam/or J^ 
who  was  feverely  profecuted  by  the  earl  of  Leicifter^  upon  a  fufpicioo 
that  (he  had  (lolen  his  jewels  ;  for  tho  while  the  princtpiQ  felony  ftood 
mtried,  it  ftood  iodifierent  wfaedier  (be  were  guilty  of  the  prindpal 
lelony,  or  rather  the  breach  of  prifon  v^u  a  prefumption  of  the  guilt 
of  the  principal  offenfe,  yet  now  it  be  cleared,  that  (he  was  not  guilty 
of  the  felony,  (he  is  now  in  law  as  a  perfon  never  committed  for 
felony,  and  fo  her  breach  of  prifon  is  no  felony. 

The  felony  of  breach  of  prifon  is  a  felony  within  clergy,  tho  the 
principal  felony  for  which  the  parly  was  convifted  were  out  of  clergy, 
as  robbeiy  or  murder. 

4  BUckf.  Com.  ch.  lo.  p.  130.  %  Hawk.  P.  C.  cb.  18.    Bunu  tit.  Prifon  BfcakiBf. 
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CHAP.     LV. 

()/ frhctpals  Md  cccejfariis  in  felony^  and  firft  of  acceflaries  before 

the  faA. 

HAVING  gone  through  the  confiderations  of  the  ofFeofes  of 
tr^foas,  and  alfo  of  felonies  at  the  common  law,  it  will  he 
fcafonable  in  tliis  place  to  confider  of  thcfe  different  relations  of  prin- 
cipals and  acceffaries,  whereof  tho  much  hath  occadonally  been  men** 
tionedy  yet  I  (Iiall  now  proceed  to  the  difcufiion  of  this  matter  dif-* 
tioftly  and  apart,  and  ihail  put  together  all  the  learning  that  occurs 
lo  me  concerning  tliis  matter. 

^^     -      In  the  higheft  capital  offenfe,  namely,  high  treafon,  dieit 
*•     '^J  are  no  .acjceffaries  neither  before  nor  after ^  for  all  confcntcrt 

aidcrt 
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aidersy  abettors,  and  knowing  receiTers  and  comforters  of  traitorsy 
are  all  principals,  as  hath  been  faid,  3  H*  7.  10.  a.  Stamf  P.  C*f. 
40.  a>  Co.  P.  C.  p.  20. 

fiat  yet  as  to  the  courfe  of  proceeding,  it  hath  been  and  indeed  ought 
to  be  the  conrfe,  that  thofe  who  did  afhnlly  commjt  the  very  faA 
of  treafon,  ihould  be  iirft  tried  before  thoie  that  are  principals  in  the 
fecond  degree,  becaufe  otherwife  diis  inconvenience  might  follow, 
ifiK.  that  the  principals  in  the  fecond  degree  might  be  convi£lcd,  and 
yet  the  principals  in  the  firft  degree  may  be  acquitted,  which  would 
be  abftird  :  vide  Somerviil^s  cafe  faj  before,  cap.  2%  f,  238. 

In  cafes  that  are  criminal,  but  not  capital,  as  in  treffpafs,  mayhemt 
or  pf'^tmunin.  there  are*  no  acceflaries,  for  all  die  acceffaries  hefwt^ 
are  in  the  fame  degree  as  priadpab,  Stamf.  Lib.  L  cap.  48.  ii  libroi 
iU  i  and  acceflbries  after f  by  receiving  the  oflknders,  cannot .  be  in 
law  under  any  penalties  as  acceflaries,  unlefs  the  adb  of  parliament 
that  induce  thofe  penalties,  do  expreily  extend  to  receivers  or  com* 
forters,  as  fome  do. 

Note  the  word  maintaincrs  in  the  ftatute  of  27  £.  3.  cap.  1 .  and  1 6 
R.  2.  cap  5.  denotes  the  maiatainers  of  the  ofienfe,  and  not  (as  il 
leems)  of  the  parties.       .        _ 

It  remains,  therefore,  that  the  bniiiiefs  of  this  title  of  principal  and 
acceflary  refers  only  to  felonies,  whether  by  the  common  law,  or 
by  h€t  of  parliament. 

As  to  felonies  by  z€t  of  parHaroent,  regularly  if  an  a£l  of  parlia^ 
tnent  €m6k&  afi  ofFenfe  to  be  felony,  tbo  it  mentions  nodiing  of  ac- 
ceflaries iefore  or  a/ter^  yet  virtually,  and  confequently  thofe  that 
counfel  or  command  the  ofienfe  are  acceflaries  before,  and  thofe  that 
knowingly  receive  the  ofFeader  are  acceflaries  aftery  as  in  the  cafe 
of  rape*  made  felony  by  the  ftatute  of  IVeJbninJi,  2.  tap.  34.  {h)y  Stamf 
P.  C.  Lib.  I.  cap.  47,  1 1  /if.  4*  14*  in  cafe  of  mukiplication,  .^  .« 
C§.  P.  C.  cap.  20.  iho  Dy.  88.  makes  it  a  quare.  ^        ^ 

But  if  the  adt  of  parliament  that  makes  the  felony,  in  exprefs  terms 
comprehend  accelTaries  before^  and  makes  no  mention  of  acceflaries 
after  J  namely,  receivers  or  comforters,  there  it  ibems  there  can  be  no 

(«)  1  And.  X09.  Bat  it  w««  ruled  in  that  for  the  movers  or  Drocvreri  are  guilty  of 

cafe,   that  upon    that  branch  of  treafon*  compaiTmg  the  death  of  the  king,  altho  hp 

vhich  rclatea  to  the  cooBpaAng  the  death  that  wm   procured    fliotild   never  sileat 

of  the  king,  there  is  no  need  tmit  the  prin*  thereto, 
cipal  in  the  firft  degree,  (vias.  he  who  un*       -  (i)  %  Ci.  jMjtiL  434* 
den^ok  to  do  the  kI]  OiQidd  be  fiift  tried, 

Mm  3  acceflaries 
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acceflarie«  after ^  for  the  expreflion  of  procurers,  counfellers,  abetton, 
all  which  import  acceOaries  btfore^,  make  it  evident*  that  the  law« 
makers  did  not  intend  to  include  acceflaries  aftar^  which  ia  an  offede 
of  a  lower  degree  than  acceflaries  before^  as  the  ftatute  of  8  H.  6. 
€ap.  12.  for  ftealing  of  records,  the  ftatute  of  33  if.  8.  cap.  8.  for 
v^itcbcraft,  Uc.  Stam/oriTs  P.  C  uHfupra. 

It  is  true  my  lord  Cokcf  P.  C  cap*  1 9*  p.  72,  73.  denies  the  opinion 
oi  Stamford^  and  affirms,  that  tho  the  ftatute  of  8  if.  6.  cap,  12* 
mentions  only  acceOaries  before^  yet  vinually  and  confequeotiaUy  ac- 
ceflaries after  are  included,  as  well  as  in  felonies  at  common  law  ; 
but  he  neither,  allegeth  any  reafon  or  authority  for  that  opinion,  and 
therefore  the  authorities  being  equal,  the  greater  reafon  feems  to  be 
with  Stamford^s  opinion,  Exprejlum  facit  cejjare  taciturn^  and  no  weight 
can  be  laid  upon  the  ftatute  of  3  if.  7.  cap*  2.  for  that  in  exprefs  terms 
makes  acceflaries  before  and  after  to  ftand  as  principals* 

And  upon  the  fame  reafon  it  is,  that  many  of  thefe  a£ls  of  parliament 
mentioned  before,  cap*  22.  p.  236.  that  make  certain  oflenfcs,  their 
counfellers,  abettors,  and  procurers,  to  be  treafon,  do  not  extend  to 
make  receivers  guilty  of  treafon,  tho  if  the  dA  had  been  general  that 
fuch  an  ofienfe  ftiall  be  treafon,  it  had  confequei^tially  made  knowing 
receivers  as  well  as  abettors  guilty  of  treafon :  vide  Cq*  P.  C.  cap* 
€4.p.  i38. 

Tho  generally  an  z6i  of  parliament  creating  a  felony  renders  coa- 
iequentially  acceflkries  before  and  after  within  the  fame  penalty,  yet 
the  fpecial  penning  of  the  a&  of  parliament  in  fuch  cafes  fometimej 
varies  the  cafe. 

'1  he  ftatute  of  3  H,  7.  cap.  2.  for  taking  away  maidens,  l^c.  makes 
the  offender,  and  the  procuring  and  abetting,  yea,  arni  wittingly  re« 
ceiving  alfq,  to  be  all  equally  principal^  felonies,  and  excluded  oi 
clergy. 

p,  n  Again,  the  ftatute  of  27  FMx.  cap,  2.  makes  the  coming 
*"  ^ "'  in  of  a  jefoit  treafon,  the  receiving  or  relieving  of  him  felony, 
the  contributing  of  money  to  his  relief  a  pramiun'tre^  fo  that  adb  of 
parliament  may  diverCfy  the  offenfes  of  accefiary  or  principal  ac- 
cording to  the  various  penning  thereof,  and  fo  have  done  in  many 
cafes. 

And  thus  much  as  to  acceflaries  to  felonies  made  by  zQi  of  par- 
liament, which  being  general  ducctions  may  be  applicable  almoft  to 

all  cafes. 

I  come 
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I  come  to  condder  of  principals  and  accdTaries  in  felony,  and 
dieir  dtfierences  among  themfelves,  and  with  relation  to  felonies  at 
common  law. 

By  what  hath  been  formerly  delivered,  principals  are  in  two  kinds, 
principals  in  the  firft  degree,  which  aiflaally  commit  the  ofienfe, 
-principals  in  the  iecond  degree,  which  are  prefent,  aiding,  and  abet- 
ting of  the  fadl  to  be  done. 

'  So  that  reguUrly  no  man  can  be  a  principal  in  felony,  unlefs  be 
be  prefent,  unlefs  it  can  be  in  cafe  of  wilful  poifoning,  wherein  he 
that  layeth  or  infuieth  poifon  with  intent  to  poifon  any  perfon,  and 
the  perfon  intended,  or  any  other  takes  it  in  the  abfence  of  him  fliat 
So  layeth  it,  yet  he  is  a  principal,  and  he  that  coanfelletli  or  abbetteth 
bim  fo  to  do,  is  acceffitry  iefare*   Co.  P.  C  cap.  64.  p.  138. 

Who  fhall  be  fiud  prefent,  aiding,  and  abetting  in  cafe  of  felony, 
hath  been  fufficiently  declared  in  cap*  34.  in  cafe  of  murder,  in  cep, 
48.  in  cafe  df  burglary,  in  cop.  46.  in  cafe  of  robbery,  and  need  not 
again  be  repeated. 

Acceflaries  again  are  of  two  kinds,  acceflaries  tefon  the  fa&  com* 
niitted,  and  acceflaries  after. 

An  aceeflary  before^  is  he,  that  being  abfent  at  the  time  of  the  fe» 
lony  committed^  doth  yet  procure,  counfel,  command,  or  abet  another 
€0  commit  a  firlony,  and  it  is^'an  oftenfe  greater  than  the  aceeflary 
after  i  and  therefore  in  many  cafes  clergy  is  taken  away  from  accef* 
faries  icfore^  which  yet  is  not  taken  away  from  acceflaries  aftcr^  as 
in  petit  treafon,  murder,  robbery,  and  wilful  burning,  by  4  {2f  5  P« 
t^  M.  cap.  4. 

Thofe  o£fenfes,  which  in  the  conftruAion  of  law  are  fudden  and 
unpremeditated,  cannot  have  any  acceflaries  before,  as  kill-  ^^  ^^ 
ing  a  man  per  infortunium^  fe  defendendOi  or  manflaughter*      ^       '' 

And  therefore  if  J.  be  indidtcd  of  murder,  and  B.  as  accefllary  i#- 
forc^  if  die  jury  find  A.  gniUy  only  of  manflaughter,  there  (hall  be  no 
sn(Joiry  of  B.  but  he  (hall  be  forthwith  difchai^gcd,  becaufe  bare  ho« 

•  micide  is  always  fndden :  for  if  it  were  premeditated,  it  had  been 
murder,  and  not  barely  homicide,  BibitA*B  cafe  (cj,  but  there  may 

*  be  an  aceeflary  after. 

Again,  the  exility  of  the  ofl«nfe,  tho  it  be  felony»  yet  becaufe  it  is 
not  capital,  excludeth  accefTaries  before  or  after j  and  therefore  in  petit 
larciny  there  can  be  no  aceeflary,  Jnnc  Laffington'%  calk^  P.  42  Eliz. 

M  m  4  B.R, 
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B.  i?.  fJJ ;  and  this  is.  alfo  iixt  reafon  why  there  can  be  no  acceflkry 
neither  ii/or/  nor  afitr  in  manflaughter  per  infortunium  oxfejdtfmdcmd§^ 
becaufe  there  is  no  judgment  of  death  in  that  cafe. 

That  which  makes  an  acceflbry  Ar/inr  is  commaud^  connfcl,  abct^ 
ment,  or  procurement  by  one  to  another  to  commit  a  felony,  when 
the  commander  or  counfellpr  is  ah&nt  at  the  time  cf  the  felony  conrt 
mitted,  fot  if  he  be  prefent  he  is  principal. 

And  therefore  words  diat  i^und  in  bare  permifiioa»  make  not  an 
acceflary,  a«  if  J.  fays  he  wiH  kill  J.  S.  and  jB.  fi^s  yon  may  do 
your  pleafure  for  me»  tfaia  makes  not  B.  aeccffiiry^  21  if.  7.  36»  37. 
Cr$mpU4\.b. 

If  if.  hires  B.  to  mingle  or  lay  poiimi  far  C.  B.  dothit  aocording^yi 
and  C.  is  poifoned,  j3.  tho  abfent»  is  principal,  J*  is  acceflary  ;  bst 
if  J,  were  prefent  at  the  mingiing  ox  laying  of  iho  poifon,  tho  both 
were  abfent  at  the  taking  of  it,  yet  both  are  principals,  for  they  ait 
faolh  equally  ai5^ing  in  the  poifoning;. 

But  if  ^.  buys  the  materials  of  the  poifon,  knowing  and  coofentiog 
to  the  dcfign,  and  delivers  them  to  B.  to  mingk  and  apply  it,  oc  lay 
it  in  the  ahfence  of  A.  here  it  fcems  J.  is  only  accelT^  heiore :  yuod 
vide  Co.  P.  C.  cap.  l,p.  50.  Fr0mklin^$  cafe,  ffj 

l(  A.  commands  or  counf^  B.  to  commit  felony  of  one  kind,  and 

P^     .  B.  commits  a  felony  of  another  kindf  ^«  is  not  acee&ryi  as 

^     '  ^  liA,  command  B»  to  fteal  ^  plate,  and  B.  commits  burglary 

to  fteal  the  plate,  A.  is  acceflary  to  the  theft,  byt  not  to  the  burglary. 

£o.  P.  C  rtf^.  7.  ^.  51. 

If  ^.  commands  B.  to  take  C  and  £.  takes  C.  and  robs  him^  A.  is 
not  acceflary  to  the  robbery. 

But  if  if.  commands  B.  to  beat  C.  and  B.  beats  C.  fo  that  he  dia» 
A,  IS  acceflary^  becaufe  it  may  be  a  probable  confeqoence  o£  bis  beat- 
ing, 3  E.  3.  C«rA^.  314-  Siwnf.  P.  C.  Lib.  I.  tap.  45.  fifU  41.  a*  the 
like  it  is  if  he  commands  B.  to  rob  him,  and  in  robbing  him  B*  kills 
hitn,  A.  is  acceflary  to  the'murdt:r.  Plowd:  Co^.  415.  Crompt.  4$*  i- 

A.  Gummands  JB.  to  bom  nhe  honfe  of  C.  B.  kills,  robs,  or  ft^ 
from  C*  A.  is  not  acceflary,  foiit  is  an  offenie  of  another  kind ;  fo  if 
A.  commands  B.  to  fteal  the  horfe  of  C.  and  he  ftealt  his  C0W|  A*  is 
not  acceflary.  P,i§wd.  C§m»  475.  Si/imder^s  cafe. 

fdjCro.  Elm  750.  (#)  St^  Tn  Foh  I./.  ^19 

But 
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But  if  A.  command  B.  to  ftcal  generally  from  C.  then  he  is  accet 
faiy  to  anjr  kind  of  theft  from  C.  tho  it  wen»donc  by  robbqiy,  for  that 
varies  the  offienfe  only  in  degree, 

A.  commands  B.  to  poifon  C.  B.  kills  him  with  n^fword,  yet  A.  if 
acceffary,  for  the  fubftance  of  the  thing  commanded  was  the  death  of 
<7.  and  the  ififirring  in  the  manner  of  its  execution  from  the  command 
doth  not  excufe  A.  from  being  acceffary. 

Bot  if  A  command  B.  to  kill  C.  and  B  by  miftake  kills  D.  orelfc 
in  ftriking'at  C.  kills  D.  but  miffeth  C.  A.  is  not  acceffary  to  the  mui^ 
der  of  i>.  becaufe  it  differs  in  theperfon,  C9.  P.  C.  cap.  l.p.  51. 
Plowd.  Cent'  475.  Saundtr^  cafe. 

A.  gets  B.  with  child,  and  before  die  birth  counfek  B.  to  kiU  it» 
the  child  is  bom,  B.  murders  it,  A.  is  acceffary  to  the  murder,  yet 
m  the  Hme  of  the  counfel  given  the  cfaiU  was  not  in  rerum  naturA 
2  £//z.  J3y.  186.  a. 

A.  lets  out  a  wiU  beaft,  or  employs  a  madman  to  kill  othere^ 
whereby  any  is  killed,  A.  is  principal  in  this  cafe,  dioabfent,  becanfe 
the  inftniment  cannot  be  a  principal.  l>a//.  cap.  108.  (f) 

.  A.  commands  B.  to  kill  C.  bot  before  the  execution  there-  .^  ^^ 
of  A.  repents,,  and  countermands  B.  and  yet  B.  proceeds  in  '-  ^ 
4be  execution  diereof,  A.  is  not  acceflary,  for  his  confent  continues 
i^or,  and  he  gave  timely  coimtermand  to  B.  Co.  P.  C.  eap.^.  p.  51. 
Pkwd.  CofH.  4*74.  8aund4r*%  cafe  ;  but  \{  A.  had  repented,  yet  if  B. 
bad  not  been  aAually  countermanded  before  the  fad  committed,  A. 
bad  been  acceffiu'y. 

(fi  N$m  Biu.  p.  iz^i 

m 

4  Blackf.  Cmd.  ch.  j  ^f  PriDciptli  so4  AccefllariM,  ftr,i$tBwh  Hid  Fofler  ia  the  table 
pr  pnnci{Ml  matters,  lit.  AcccOancf  and  Priocipala;  aadBtta,  tU,  AccdHiry;  and  la- 
ikx  to  a  U«wk.  P.  C.  tk.  AcccOary  and  «---'—* 


CHAP.    LVI. 

Of  accefiaries  after  die  £31^. 

THIS  kind  of  accei&ry  after  the  faft  is,  where  a  perfon  knowing 
the  felony  to  be  committed  by  another,  reoeives,  relievds, 
comforts,  or  affifts  the  felon. 

Tins, 
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This,  as  hath  been  iaid,  holds  place  only  m  felonies^  aad  ia  thofe 
felonies,  where  by  the  law  judgment  of  death  regularly  ought  to  cnfncy 
and  therefore  tliere  is  no  acceflary  in  petit  larcioy,  hofloicide  fer  u^ 
foriunlum^'  or  homicide yr^/kndlr;///^.  15  £•  3»  Cormi,  116. 

I  (hall  coniider,  1.  What  ihall  not  be  a  receiving  or  relieving  to 
make  an  acceflary  after  i  and  2.  What  (hall  be  fuch  a  receiving  <»-  re^ 
lieving  to  make  an  acccITary  after* 

\i  J.  knows  that  B.  hath  committed  a  felony,  hot  doth  not  difeo- 
-^er  it»  this  doth  not  make  yf.  ao  acceflary  ajier^  bat  it  is  mifprifion  of 
/elooy»  for  which  J.  .may  be  tndi<£ledy  and  upon  his  ctKivifhon  fined 
and  imprifoned. 

If  i/.  fees  B,  commit  a  fdony»  but  confents  not,  nor  yet  takos  care 
to  apprehend  him,  or  to  levy  hue  and  cry  after  him ;  or  upon  hue  and 
cry  levied  doth  not  purfuQ  hini,  this  is  a  negte£l  punifhable  by  fine 
and  imprifunment,  but  it  doth  not  make  A  an  acceflary  after.  8  £•  2* 
Ceroid  395*  3  £^  3»  Cmron,  293.  Stamf.  P.  C  Lih.  I.  cap.  45.  /•  40. 
'fA  -1  ^-  14  H.  7.  31.  ^.  and  the  contrary  opimon  of  fome  oU 
■•     -'■'  backs  in  this  cafe  is  therefore  rejected. 

« 

If  B.  commit  a  felony»  and  comes  to  the  hovfe  of  ^.  before  bei)e 
lirreftedt  and  A,  fuiFers  l>iin  to  efcape  without  arreft,  knowing  him 
to  have  committed  a  feiotry,  this  dodi  not  make  A.  acceflSuy ;  but  if 
he  takes  money  of  B.  to  fuffcr  him  to  efcape^  this  makes  hiaa  accef- 
ikrv.  9  //,  4.  1.  and  fo  it  is  if  A.  (huts  the  fo^edoor  of  his  houfc^ 
whereby  the  purfuers  are  deceived,  and  the,  felon  hath  opportunity  tu 
efcape,  this  makes  A,  acceflary  ;  for  here  is  not  a  bare  omiflioiit  but 
an  a£l  done  by  A,  to  accommodate  his  efcape.  8  E,  2.  Ctrron,  427. 

A.  hath  his  goods  ftoleh  by  B.  MA.  reciivcs  his  goods  again  fimply 
without  any  contra<Sl  to.favour  him  in  his  profecotion,  or  to  forbear 
profccution,  this  is' lawful ;  but  if  he  receives  them  upon  agreemeoc 
not  to  profecutc,  or  to  profccuie  faintly,  this  is  theft-bote,  punifhable 
by  imprifonment  and  ranfom  (aj^  but  yet  ir  makes  not  A,  an  acccf- 
fary,  42  AJftz.  5.  b,  3  £.  3.  Coron.  353.  Stanif.  P.  C.f.  40.  a.  but  if 
he  takes  money  of  B.  to  favour  him,  whereby  he  efcapes,  this  makes 
him  acceflary.  Dalt.  263*  (h)^  Crompt*  *4l.  b. 

A.  hath  his  goods  flolcn  by  B.  who  fells  them  to  C.  npon  a  joft 
value,  tho  C.  knows  them  to  be  ftolen,  this  m^kes  not  C  accefiarfi 
nnlefs  he  receives  the  felon.  Dalt.  cap.  108-  p.  288.  UJ 

(a)  Vide  antfa,  p.  546.  &*  nct0t  ihii.  ft)  Mw  Mdit.  UUU 

{})  New  Edit.p.  ^lU 

But 
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But  by  fome  optoions,  if  he  buy  them  at  an  under  value,  it  makes 
him  acccflary,  per  Cr^mpt.  4:J.  b.  and  Sir  N/VA.  HyJe^  Dait.  ubifupra; 
but  it  ieems  this  makes  not  an  acceflary,  for  if  there  be  any  odds,  he 
thac  gives  more,  benefits  the  felon  more  than  him  diat  gives  lefe  than 
the  value,  bur  it  may  be  a  mifdemeanor  puniihable  by  fine  and  impri*> 
fonmtnt,  and  the  buying  at  an,  under  value  is  a  prefumptive  evidence, 
that  he  knew  they  were  ftole,  but  makes  him  not  acceilary. 
.    If  /.  hatli  his  goods  ftolen  by  B.  and  C.  knowing  they  were  ftolen, 
receives  them,  this  fimply  of  irfelf  makes  not  an  acceflQiry^  and  there- 
fore it  hath  been  often  ru\td  {dj,  that  to  lay,  J.  S.  hath  received JIoUb 
goodiy    knowing  ihem    to  be  ftokn^   is  not  adiionable,    be-  p^      .| 
caufe  it  imports  not  fislony,  but  only  a  trefpafa  or  mifde-  ^ 
meanor,  puniihable  by  fine  and  imprifonment  (e)^  for  the  indi&ment 
of  an  acceilary  after ^  is  that  he  received  and  maintained  the  thief ^  not 
the  goods  (f). 

But  yet  it  feems  to  me,  that  if  B.  bad  come  himfelf  to  C,  and  had 
delivered  him  the  goods  to  keep  for  him,  C.  knowing  that  they  were^ 
ftolen,  and  that  B.  ftole  them,  or  if  C  receives  the  goods  to  facilitate 
the  efcape  of  A  or  if  C.  knowingly  receives  them  upon  agreement  to 
furniih  B*  with  fupplies  out  of  them,  and  accordingly  fupplies  him, 
this  makes  C.  acceflkry  (g) ;  and  with  this  feems  to  agree  the  pre« 
amble  of  the  ftatute  of  2  {5^  3  £.  6.  cap.  24.  Crompt.  41.  b.  for  it  it 
relieving  and  comforting. 

But  the  bane  receiving  of  ftolen  goods,  knowing  them  to  be  ftolen* 
makes  not  an  acceflary ;  for  he  may  receive  them  to  keep  for  the  true 

\f)  D^wfm'i  cafe,  TVAv,  4.  ca^,  1 1.  fuch  perron  may  betranfported  for 

(«)  By  i  &  4  ^.  C^  M^cfp,  9.     '•  Re-  fourteen  years. 
*  ceivcri  of  ftolen  goods,  Itqowing  them  CgJ  But  becauCe  this  was  difficult  to 
**  to  be  ftolen,  are  to  be  deem^  accc<&nea  prove,  the  confederates  of  fuch  thieves  f ro- 
ll after  the  fafi,  and  fuflfer  as  fudK^ZJHit  quently  difpoGng  of  fuch  goods  to   the 
Dccanfe  thefe  receivers  often  concealed  the  owners  for  a  reward,  under  the  notion  of 
priwipal  felons,  ind  thereby  cfcapcd  being  helping  them  again  to  their  ftolen  goods, 
punifticd  as  accrflaries;  therefore  oy  1  jinti,  it  is  provided  by  4  Geo,  I.  (iij».  11.  '*  That 
ecp,  9*     **  Whofoever  (hall  buy  or  receive  "  whofoever  flull  take  a  reward  under  the 
«<  ftfjlcn  goods,  knowing  them  to  be  ftolen,  "  pretence  of  helping  any  one  to  lU>len 
**  may  be  prolecuted  k)r  a  mifdemeanor,  **  goods,  Ihall  fuffer  as  a  felon,  as  if  he 
<(  ami  p^nifhed  by  hne  itnd  imprifonment,  <*  himfelf  had  (U>len  the  faid.  goods,  unlefa 
<*  tho  the  principal  felon  be  not  convidcd;"  "  he  caufe  fuch  felon  to  be  apprehended 
and    this  *(hall  exempt  them  from  being  <*  and  brought  to  trial,  and  give  evidence 
puniibcd  as  accctlaries,   if  the  principal  **  againft  him  ;*'    upon  this  daufe  the  fa- 
'  thai  1  afterwards  be  convifled.  mous  Jonathan  ff^Ud  was  convi^ed  and 
ij)  But  by  5  Ann,  cap,  31.    "  If  any  executed.  10  Gto,  I. ——See  ftatute  6  ^m. 
**  perfon  ftuU  receive  or  buy  knowingly  I.  ch.  13  for  pretending  to  help  one  to 
'^  any  ftolen  goodai  or  knowingly  harbour  ftolen  goods.     Receivers  of  linen   gooda 
**  or  conceal  any  felon,  he  Qiali  be  taken  ftolen  from  the  bleaching-grounds,  are  by 
«*  as  accelfary  to  the  felon,  and  fhall  fuf-  the  ftatute  18  Gto,   II.   declared  feiom^ 


*<  fer  as  a  felon:"  this  ftatute  docs  not  take      without  benefit  of  clergy* 
away  tlie  h^nefit  of  clergy  \  but  by  4  GtQ,  I. 


owner, 
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owner,  or  till  they  are  recovered  or  reftoied  by  law ;  mnd  fo  it  iecms 
are  the  books  to  be  intended  of  27  ^z.  69.  25  E.  3.  S9.  fijp 
9  H.  4.  1.  tf. 

If  a  felon  be  in  prifon,  he  that  relievet  him  with  neceflary  meat, 
drinkf  or  clothes  for  the  fuiltntation  of  life,  is  not  acoefiary. 

So  if  he  be  bailed  out  till  the  next  feffions,  &r.  it  it  lawful  to  ze« 
-^      ^  lieve  and  maintain  him,  for  he  is^ifM&unmo^incoftody,  and 
^        -^isutider  a  certainty  of  coming,  to  his  trial.  Cr$mpt»  42.  S- 
Dub.  p.  286.  fi) 

And  therefore  it  is  not  treafon  thus  to  relieve  a  traitor,  while  he  is 
ip  cuAody  or  nnder  bail,  and  therefore  the  ftatiite  of  Tt  Eli%n  ra^.  2, 
that  makes  it  felony  to  relieve  a  Jefmt,  hath  yet  this  ^ualtficaticMi, 
iiing  ai  Shirty  ami  out  of  hold. 

But  if  a  felon  be  in  gaol,  for  a  man  to  convey  iilftruments  to  faim  te 
break  prifon  to  make  an  efcape,  or  to  bribe  the  gaoler  to  let  him  elcape 
m&kes  the  party  an  acceflfary,  for  tho  common  humanity  allows  every 
man  to  afford  them  neceSary  relief,  yet  common  juftice  prohibits  all 
men  unlawful  attempts  to  caufe  their  eicapes. 

If  A.  fpeaks  or  writes  in  fevour  of  a  priibner  for  his  favour  and  de- 
liverance, this  makes  him  not  an  acceflary.  26  ^ffix,  47. 

To  in(liii6^  a  felon  to  read  thereby  to  favc  him  by  his  clergy  malces 
not  an  arceflary.    M,  1  R,  2.  ^kj^  Co.  P.  C.  tap.  64.  p.  139. 

If  A.  be  committed  for  felony,  and  B.  an  attorney  advife  the  fiiends 
ef  A.  to  .write  to  the  witneflfes  not  to  appear  againft  him,  who  writes 
accordingly,  this  makes  neither  B.  nor  the  friends  acceflary,  bcit  is 
a  mifdeme^noi:  puni(hable  by  fine  and  imprifonmcnr.  Co.  P,  C*. 
ubi  fupra. 

A  feme  covert  cannot  be  an  acQe^ry  for  the  receipt  of  her  huiV 
band,  for  (he  ought  not  to  difcover  him. 

But  the  huiband  may  be  an  acceflary  for  the  feoeipt  of  his  wi/e. 
Statfif.  P.  C.  Lib.  I.  cap.  1 9.  fol.  26.  a. 

If  the  wife  alone,  her  hufband  being  ignorant,  do  knowingly  re* 
ceivc  B.  a  felon,  the  wife  is  acceflary  and  not  the  hufljand.  15  £.  2. 
Corott.  383. 

But  if  (he  huft>and  an4  yfif^  both  receive  a  felon  knowingly,  k 

ib)  In  the  hft  edition  of  the  year.book^  (i)  Nim  EJH,  p.  530* 
Which  ic  in  thi»  place  mifpgecli  it  it  2$  (k)  Hot.  3^.  /UvUMf. 
£•  3*  8ft.  hm 
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fhall  he  judged  only  the  aA  of  the  hufband,  and  the  wife  acquitted. 
Af.  37  E.  3.  Rot.  34.  in  Jorf.  Rex.  Coram  Rege.  (I) 

To  make  an  acceflary  to  ftlony  th^re  muft  be  a  felony  rg^  -i 
committed  by  him,  to  whom  he  is  accelTary. 

jt.  gives  B.  a  mortal  ftroke,  C.  receive*  or  f^lievds  J.  or  helps 
him  to  dfcape,  and  then  B.  dies,  C  (hall  not  be  an  acceflary  to  the 
felony,  becaufe  when  he  received  him  no  felony  was  done. 

But  a  man  may  be  acceflary  to  an  acceffary  by  the  receiving  of 
him  knowing  him  to  be  an  acceflary  to  felony.  Stamf,  P.  C  cap.  46. 
/.  43.  *.    22^«.52. 

There  can  be  no  acceflary  in  receipt  of  a  felon,  unlefs  he  know 
him  to  have  committed  a  felony :  vide  Stamfdrd^s  P.C.^l.i. 

But  yet  it  hath  been  held,  that  if  the  party  be  attaint  of  felony  by 
Outlawry  or  otherwife  in  thp  county  of  J.  if  any  one  of  the  county 
receive  him,  he  is  acceflary,  whether  he  had  notice  or  not,  becaufe 
he  is  a  felon  by  matter  of  record,  whereof  all  in  the  fame  county 
ought  to  take  notice.  12  E.  2.  Coron.  377.  Stamf.  P.  C.  cap,  46. 
fo/.  41.  t. 

But  it  feems  to  me  neceflary  to  make  an  acceflary  after,  that  there 
be  notice,  altho  the  felon  were  attaint  in  the  fame  county,  for  pre- 
fumption  ihall  not  make  men  criminal,  where  the  puniflxment  it 
capital. 

See  antm^  6ia«  oh.  55* 


("IJ  Thif  Wit  the  cife  of  Riehard  Day 
and  Margtty  hU  wife,  (ntUtjufra  p.  47.^ 
Kvho  had  been  indtfted  before  the  flieriff 
of  JJficUn  fro  tecfptametiU  f^Unnm ;  'the  io- 
di&ment  was  fent  coram  rtgt  t  Richard  fur* 
rendered  himrdf  and  alleged,  that  he  had 
been  tried  tod  accattted  on  the  faid  in- 
dif^ment  before  the  jufticesof  gaol-delivery 
«t  Uwcoin^  and  was  admitted  to  bail ;  after 
which  the  judge  of  gaol-delivery  fcnt  the 
record  of  Richard *h  acquittal;  Margtry 
the  wife  pleaded,  that  (he  alfo  had  been 
tried  and  acouittcd,  and  was  alfo  bailed, 
but  afterwards  Ike  not  appearing  a  Capias 
was  awarded  againft  her  and  her  bail :  up- 
on this  her  hulbaod  and  one  John  HoJt  two 
of  her  bail  come  into  court,  Ei  pehmt  ipfos 
admitti  ad  finem  cam  domino  rege  occajione 
fr^edifia faciendum  ^^admittunUnr ;  fotnetime 
after  wai  ds  thefaid^0i6ii  Hodt  came  into  court 
•nd  alleged,  that  he  had  been  unjoftly  fined, 
*«  Quia  praedi6hiai  iildi£bmcatum  fuper 
**  prsdittam  Margeriam  fa^om  minus  (uf* 


*'  ficient  eft,  eo  quod  pnediAa  Margeria 
'*  tempore,  quo  ipfa  di6koB  felones  ncep- 
**  tafle  feu  en  confentire  debuilfet,  fiiie 
**  cooperu  prxdifto  Ricirdo  viro  fuo,  it 
**  adhuc  eft  U  omilino  fub  poteftate  fun 
"  C^i"*]*  ^^  ^P^*  ^^  nullo  contradicere 
*^  potuit,  ft  ex  quo  non  inferitur  in  In- 
'*  didamcnto  prxdt£io,  quod  ipfa  aliquod 
'<  malum  fecit,  nee  eis  confentivit,  feu 
'*  ipfos  felones  receptavit  ignorante  viro 
**  fuo,  petit  judicium,  (1  ip(a  vivente  viro 
**  fuo  dealiquo  receptamento  in  praefentii 
*'  viri  fui  occaGonari  poflit."  The  court 
took  time  to  confider  of  this  plea,  and  ib 
Michaelmas  term  aatio  4/0  gave  the  follow- 
ifif^  judgment,  "  Vifo  8e  dillgeoter  ex- 
*'  aminato  indvtenemo  prsdido  fuper 
**  pr«fatam  Margeriam  fa6lo  videtur  curiae^ 
•I  qUod  mdidkamentum  illud  minus  fuf* 
*'  nciens  eft  ad  ipfam  indc  ponerc  rcfpon^ 
■*  furam.     Ideo  ceflit  proccflus  verfus  cana 
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CHAP.    LVII. 

Concerning  the  order  of  proceeding  again/l  acceffarics. 

THE  tcceflary  may  be  indicEted  in  the  fame  indidlment  with  the 
principal,  and  that  is  the  bed  <uid  moil  ufual  way ;  but  he  niay 
be  indi&ed  in  another  indidment,  but  then  fuch  indi&ment  muft  con* 
ta!n  the  certainty  ^nd  kind  of  the  principal  felony. 

If  a  man  were  acceflary  before  or  after  in  apother  county,  than 
where  the  principal  felony  was  committed,  at  common  law  it  was 
difpunifliable,  but  now  by  the  ftatute  of  2  {^  3  £•  6.  cap,  24.  die 
acceiTary  is  indi£btble  in  that  county,  where  he  was  acceflary,  and 
fliall  be  tried  tliere,  as  if  the  felony  had  been  committed  in  the  (ame 
county ;  and  the  juftices»  before  whom  the  acceflary  is,  (hall  write 
to  the  juftices,  i^c.  before  whom  the  principal  is  attainted,  for  the 
record  of  tlie  attainder. 

This  writing  is  to  be  by  writ  in  the  king*«  name  under  the  te^c  of 
die  jufticc  fo  fending  it.    Dy.  253.  b. 

If  the  acceflary  be  indidled  either  alone  or  together  with  the  prin« 
cipal,  procefs  of  oudawry  (hall  not  go  againft  the  acceflTary  till  the 
principal  be  attainted  or  outlawed,  neither  (hall  he  be  put  to  plead  till 
the  principal  appear,  but  (hall  be  bailed  till  die  principal  appear: 
vidt  iVtfim.  1.  cap,  14.  (a) 

The  acceflary  (hall  not  be  conflrained  to  anfwer  to  his  indidhnent, 
till  the  principal  be  tried,  9  £.  4.  48.  a.  but  if  he  will  wave  that' 
benefit,  and  put  himfelf  upon  his  trial  before  the  principal  be  tried  he 
may,  and  his  acquittal  or  convi(flion  upon  fuch  trial  is  good.  Stamf. 
P.  C.  Lib.  I.  cap.  49.  /.  46.  b. 

But  it  feems  neceiTary  in  fuch  cafe  to  refpite  judgment  till  the  prin- 
cipal be  conviAed  and  attaint,  for  if  the  principal  be  after  acquitted, 
.^  -  that  conviAion  cf  the  accefTary  is  annulled,  and  no  judg- 
^  ^^  ment  ought  to  be  given  againft  htm ;  bat  if  he  be  acquitted 
of  the  acceflary,  that  acquittal  is  good,  and  he  (hall  be  difcharged. 
^H.  5.  6.  b,  Ceron.  463. 

If  jf*  £»  and  C  be  indiSed  as  principals,  and  D,  is  indi£tcd  as  ac- 
cefTary to  diem  all,  X>.  (hall  not  be  arraigned  till  all  the  principals  be 

C^J  %  €$.  UfiU.  183,    This  if  aow  tlurd  by  i  A«.  etp^  9. 

attaint 
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mttaint  oroutlawed)  fbt  if  ^. tind  £.  be  tried,  and  acquiror  attaint, 
yet  i>.  may  be  accefiary  to  C  and  not  to  A,  nor  J3.  but  if  A.  B.  and 
C.  be  indifbed  as  principals,  and  p.  indidied  as  accefiary  to  A.  oolvy 
there  if  A.  be  attaint,  tho  B.  and  C,  be  not,  yet  D*  (ball  be  arraigned* 
40  Affiz.  25.  CVroif.  5216.  1  H.  4.  Sfe.  *.  5/tfm/l  ulri/upra. 

But  yet  the  court  may  if  they  pleafe  arraign  the  accefiary  in  the 
firft  cafe  fij^  for  if  he  be  found  accefiary  be  (hall  have  judgment, 
i>ut  if  acquitted  of  being  accefiary  to  A.  yet  that  acquittal  difchargeth 
him  not  of  being  accefiary  to  B.  or  C.  and  therefore,  when  they  come 
in  and  plead  and  are  attaint,  D.  may  be  arraigned  de  novo  as  accefiary 
to  B,  and  C,  Plowd.  Com,  98.  b.  GittirCs  cafe.  So  that  it  is  in  the 
difcretion  of  the  court  to  arraign  him  or  not  before  B.  and  C.  be  at- 
taint, tho  it  be  the  faier  courfe  to  refpite  the  arraignment  of  the  ac^ 
cefiary  till  £.  and  C,  appear  or  are  outlawed. 

.  If  i/.  be  indidled  or  appealed  as  principal,  and  B*  as  acccfifary  brfori 
or  afttrhj  the 'fame  indi&ment,  and  die  principal  plead  in  bar  or 
abatement,  or  autrtfohs  acquit^  the  accefiary  (h^U  not  be  forced  tq 
anfwer,  till  fhat  [dea  be  determined,  for  if  it  be  found  for  A.  the  ac- 
ceiTary  is  difcharged,  if  againft  A*  yet  he  fliall  after  plead  o?er  to  the 
felony,  and  may  be  acquitted.    9  H.  7. 19.  b^ 

If  if.  be  indided  as  principal,  and  B.  as  accefiary,  they  may  be  both 
arraigned  together,  and  plead  together,  aod  put  upon  their  trial  by 
the  fame  jury,  and  the  jury  (hail  be  charged  to  inquire  firft  of  the 
principal,  and  if  they  find  him  not  guilty,  then  to  acquit  the  acceC- 
fary ;  but  if  they  find  him  gnilty»  then  to  inquire  of  the  accefiary^ 
Sdgneur  Sanchar'%  cafe  (c)^  40  Affix.  8.  1  H.  4.  86.  b.  Coke  -, 
fuper  flatute  fVeftm.  1.  cap.  14.  (dj\  but  in  that  cafe  judg-'*-  ^^ 
nient  mufl  be  (irfi  given  of  the  principal,  for  if  any  thing  obftruA 
judgment,  as  clergy,  a  pardon,  tfr.  the  accelTary  is  to  be  difcharged. 

If.  A.  be  attaint  of  murder  upon  an  appeal,  and  then  A.  is  indided 
of  murder  as  principal,  and  B,  as  accefiary,  the  principal  pleads  the 
the  former  attainder,  B.  (liall  not  be  put  to  anfwer  as  accelTary,  be* 
caufe  he  is  not  attaint  upon  the  fame  fuit,  and  fo  it  is  if  the  attainder 
of  A.  were  firft  upon  the  appeal.  7  H*  4.  36.  a.  Stam/»  P.  C,  47.  «• 
C^ie  ubtfupra. 

(h)  To  make  this  coofifteat  with  what  fuch  cafe,  if  they  pleife,  vtrraign  him  oaly 

goes  licfore,  we  muii  underflaod  tintformtr  «f  ^eeejmry  tp  b'm  tuho  it  ^liaint,  tho  tht 

padagc  to  in^an,  that  where  he  i<  indicled  othera  do  not  appear. 

aa  acceiTary  to  all,  he  (hall  not  be  arraigned  fej  9  Co,  Jtef.  119.  «, 

ss  accefary  19  thtmmii  till  all  be  attaint  or  [4)^0$,  Infi,  i8^, 
outlawed,  and  thu*  that  the  court  may  in 

If 
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If  the  prlncipftl  be  attainted  aftd  hath  his  clergy,  or  be  pardoned 
tfcer  attainder,  the  acceflary  (hall  be  put  to  anfwtr ;  but  if  the  priiw 
cipal  be  only  conTid  and  hath  his  clergy,  or  be  pardoned,  or  ftands 
nute,  or  dies  in  prifbn  befote  judgment,  or  challenges  abo^e  thirty-fix 
peremptorily,  the  acccflary  (ball  not  be  pttt  to  anfwer,  for  die  pria* 
tipal  i^tras  never  attainted  fijf  and  altho  formerly  there  were  diverdty 
of  opinions  in  the  books  in  thefe  cales  f/J^  yet  the  law  is  How  fettled 
lis  above  ^gjf  4  Co.  Rep.  43,  44.  SiiitA^s  cafe  and  Sfer's  cafe,  C^ie 
fuper  fVeJim.X.ctip.l^. 

If  tlie  principal  be  erroneoufly  attaint,  the  accel&iry  (hall  be  put  td 
anfwer,  and  (hall  not  take  advantage  of  the  efror  in  that  attainder, 
1i  R.  3.  21,  23.  but  the  principal  reverfmg  the  attainder,  reverfeth  the 
attainder  of  the  accefiary.    \%E.  4.  9.  h* 

If  A.  be  indifted  as  principal,  and  B.  as  acceflary  befort  or  qfter^ 
and  both  be  acquit,  yet  B*  may  be  indi6led  as  principal,  and  the  for* 
roer  accpiittal  as  accelTary  is  no  bar.  4  £•  6*  B.  Cwreru  1 86.  Knight 
iey't  cafe,  Crompt.  /.  43.  a. 

r^  /;1      ^^^  ^^  ^'  ^  ^^^^^  ^s  principal  and  acquitted,  he  ihidl 

L        "^  not  be  iftdided  as  acceflary  befwre^  and  if  he  be,  he  may 

plead  his  former  acquittid  iti  bar,  for  it  is  in  fubitince  the  lame  of- 

fenie,  Siamf.  P.  C.  Lib.  II.  iep.  36.  foL  105.  a.  2  E.  3.  Corm.  1 50 

V  2%2.  but  the  antient  law  was  otherwifo.  8  E.  2.  Cdron.  424. 

But  if  be  be  indiAed  as  priacipal  and  acquitted,  he  may  yet  be  in- 
didttd  as  acceflary  Mftir^  for  jthey  are  oiienfes  of  feveral  natures.  27 
4ffi%,  10.  %H.  5.  Cvnn.  4«3w  Stamf.  P.  C.  ubifupra. 

And  fo  it  is  if  he  lie  indified  as  accefiary  bifw  and  acquitted,  yet 
for  the  fame  reafon  tie  may  be  indi£ted  as  acce(rary  afur^ 


(  « )  It  wai  for  this  reafony  that  Wefon 
the  {>rincipal  aflor  in  thr  milrder  of  Sir 
Tbtmtt  Ovtrhury  coald  not  for  a  long 
while  be  prevailed  with  to  plead,  that  fo 
41ie  earl  and  count^ft  of  Somerjet^  who  v^re 
the  movers  and  procurers  might  efcape. 
Sec  Stat€  Tr,  Vo!,  I.  ^.  314. 

if)  SecCsros  jj,  58. 
g )   But  fince  our  author  wrote,  it  is 
ftttlcd  c{<iito  oiherwife  by  1  Jhui.  taf,^ 
for  by  that  ftatute,  **  If  any  priocipal  of* 
*<  fender  Ihall  be  conviAed  uf  felony,  ftand 


"  mute,  or  challenge  above  twentv.  it 
**  ihall  be  lawful  to  proceed  ag»ia&  the 
acceifary,  either  before  or  after  the  f«it, 
in  the  fame  manner  as  if  fuch  principal 
felon  had  been  attainted  thereof,  00c* 
withfVandinf^  fuch  principal  felon  be  ad- 
**  mitted  to  his  clergy,  or  othcrwife  de. 
'«  liverd  before  attainder ;  and  every  fuch 
<*  acceflary,  if  conviAed,  ftand  mute,  &«. 
V  Ifaall  fu'ffer  the  fame  puntlhmcnt,  a»  if 
<•  fuch  principal  had  been  attatBtedL 


«< 


•I 
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CHAP.    LVIII. 

Concerning  felonies  by  a£l  of  parliament,  and  firft  concerning  tapes. 

HAVING  thus  confidered  the  felonies  that  are  by  the  common 
lawy  I  now  proceed  to  the  handling  of  felonies  by  a&  of  par« 
liamenty  and  becaufe  it  is  hardly  poi&ble  to  reduce  the  titles  of  them 
vnder  any  dependent  method,  and  difficult  to  digeft  them  under  heads, 
I  fhall  take  them  up  in  order  of  time,  according  to  the  feries  and 
order  of  the  reigns  and  years  of  the  feveral  kings  wherein  tliey  were 
enaAedy  only  where  I  meet  with  any  felony  in  xht  time  of  any  king's 
reign,  I  (hall  as  near  as  I  can  bring  together  thofe  A£b  of  Parliament 
both  before  and  after,  that  concern  that  fubjed. 

And  firft  concerning  rape. 

Kape  was  antiently  a  felony,  as  appears  by  the  laws  of  -^  ^ 
Jldleftane  mentiond  by  Bra^on^  Lib.  Ill,  (a)y  and  was  pu-  ^  '^ 
niibed  by  lofs  of  life. 

But  in  procefs  of  time  that  punifhment  ie^ied  too  hard ;  but  the 
truth  is,  a  fevere  punnbment  fucceeded  in  the  place  thereof,  viz. 
caftration  and  the  lofs  of  eyes  ftjf  as  appears  by  Braffon  (who 
"wrote  in  the  time  of  Henry  HI.)  Lib,  III  cap.  28.  but  then,  tho  thv 
cfiender  were  convift  at  the  king's  fuit,  the  woman  that  was  ravifhed 
(if  fingle)  might,  if  (he  pleafed,  redeem  him  from  the  execution,  if 
ihe  elected  ham  for  her  huiband,  and  the  offender  confented  thereunto, 
as  appears  by  Bra^on  ubifupra. 

This  kind  of  punifhment  it  feems  continued  till  3  £.  1.  and  then 
by  the  ftatute  of  fVeJim.  1 .  cap.  13.  (c)y  it  was  enafted,  **  That  none 
**  ravifli  or  take  with  force  a  damfel  within  age  with  her  confent 
•«  nor  againft  her  confent,  nor  no  dame,  damfel  of  age,  nor  any  other 
**  woman  againft  her  will ;  and  if  any  do  it,  the  party  may  fue  with- 
^  in  forty  days,  and  common  right  fliall  be  done ;  and  if  none  fue 
^  within  forty  days,  the  king  fliall  have  the  fuit,  and  the  party  con« 
^  yidi  fliall  fuffer  two  years  imprifonmenti  and  be  ranfomed  at  the 
*'  king's  pleafure. 


( tf )  Z)#  CmrmiM^  ctf.  28.  / 147*  «•  <Z^'  ^<f/*  X*  A 19.  ^ifk*  tig,  Jtuffit'Sm* 

(h)  By  the  laws  of  Wwitm  1.  thii  of-     /.  lai  Qsf  190. 
fcnfe  was  pwiiflwd  with  caftntioo*    K%d»         \t)  %  G$,InJtiS,  tSo, 
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This  ftatute  gives  a  punifhment  by  imprifonment  and  ranfom  only* 
if  attaint  at  the  king's  fuit,  and  takes  away  caftration  and  putting  oat 
of  eyes  ;  hut  it  feems  as  to  the  fuit  of  the  party,  if  commenced  with- 
in forty  days,  it  alters  not  the  punifliment  before,  Le  roy  ltd  firra 
common  droiiure. 

But  by  the  ftatute  of  Weflm,  2.  cap.  34.  (i)  the  offenfe  of  rape 
is  n-ade  felony,  '*  If  a  man  ravifh  a  married  woman,  dame,  ordamfeQ 

w!  ere  fhe  neither  aflented  before  nor  after,  Ejt  judgmem  dii^ti 

member  \  if  (he  aflent  after,  yet  thd  king  (hall  have  the  fuit. 

This  created  rape  a  felony,  and  therefore  it  was  not  inquinble  in 
a  leer,  for  it  was  made  felony  do  novo  by  this  ftatute,  22  E.  4*  22.  a. 
6  H.  1.  4.  *. 

.^  ^^      Rape  Is  the  carnal  knowledge  of  any  woman  above  the 
^       '^  age-  of  ten  years  agamft  her  will^  and  of  a  woman-child 
under  the  age  of  ten  years  with  or  againft  her  wilL    Co.  P.  C.  cof. 
11.  p.  60. 

The  eflential  words  in  an  indiAment  of  rape  are  rofuiiV  copnslker 
cognovit^  but  carnaliier  cognovit^  nor  any  other  drciimlocotlon  with* 
out  the  word  rapuh  are  not  fufficient  in  a  legal  lenfe  to  exprefs  rape* 
1  H,  6.  1.  a,  9  E.  4.  26.  a. 

To  make  a  j'ape  there  muft  be  an  adual  penetiation  or  ros  in  re^ 
(as  aifo  in  buggery)  and  therefore  emiffiofemims  is  indeed  an  evidence 
of  penetration,  but  fingly  of  itfelf  it  makes  neither  rape  nor  boj^ 
gery,  but  it  is  only  an  attempt  of  rape  or  buggery,  and  is  feverdy 
puni/hed  by  fine  and  imprifonment.   Co,  P.  C.  cap,  ro.  p,  &d. 

But  the  leaft  penetration  maketh  it  rape  or  buggery,  yea  altho  there 
be  not  emtj/io  feminls,  Co.  P,  C,  ubi  fupra ;  the  old  expreflion  was 
abjlulit  ei  virginifatcm,  and  fometimes  pucollagium  fuum.  Brad. 
Lib.  III.  (e) 

And  dierefore  I  fuppofe  the  cafe  in  my  lord  Coko^o  12  Rop,  36. 
5  Jac,  that  faith,  there  muft  be  both,  v/«-  pemtratio  ii  cmiffiofemmis 
to  make  a  rape  or  buggery,  is  miftaken,  and  contradiAs  what  he  iaith 
in  his  pleas  of  tlie  crown ;  and  befides,  it  is  fM>fl%le  a  rape  may  be' 
eommftted  by  fome,'  quibus  virga  ereillo  adfiu  W  €myjU  famtds  .ex 
jptodam  defcltu  dejit^  as  pbyficiam  tells  us. 

li  A,  aAually  ravi(h  a  woman,  and£.  an4  C.  wereprefent,  oijasig^ 
i^id  abetting,  they  are  all  et^ually  principal,  and  all  fubjed  to  tfae^ 

(i)  %Co.  tnfii  4S3.  (tj  JHwnot  O0p% aAt/«H9»it 
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lanie  pwiiflunttnt  both  »t  common  law  and  fince  the  fiatut^of  IVeftnu 
3.  de  quo  infra. 

It  appean  by  BraSon  uhifupray  that  in  an  appeal  of  rape  it  was  a 
good  exception,  iimd  ante  ditm  U  annum  contentas  in  apptUo  Aahtit 
emit  ut  c^muUnam  H  am^am^  U  ind£  pom$  fe  Juptr  patriam^  and  the 
reafen  was,  becaufc  that  unlawful  cohabitanon  carried  a  prefiimption 
in  law,  that  it  was  nor  againft  her  wtiL 

But  this  k  no  exception  at  this.  day»  it  may  be  an  evidence  of  an* 
aflentr  bnt  it  is  noi  neceflary  that  it  (bonid  be  fo,  for  the  p>r     1 
woman  may  for&ke  that  nnlawfol  courfe  of  life.  ^     "'' 

Bat  the  huiband  cannot  be  guilty  of  a  rape  committed  by  himfelC 
vpoQ  his  lawful  wife,  for  by  fheir  mutual  matrimonial  confent  and 
contra^  the  wife  hath  given  op  herfelf  in  this  kind  unto  her  huibandu 
which  (he  cannot  retraA. 

An  the  hufbcad  of  jB.  intends  to  proftitute  her  to  a  rape  by  C  a« 
gainft  her  will,  and  C.  accordingly  doth  raviih  her,  A.  being  prefent, 
and  afifiiog  to  this  rape :  in  this  cafe  thefe  points  were  relblved,  !• 
Th^  this  was  a  rape  in  C.  nolwithftanding  the  hufband  a£Bfted  ii| 
it,  for  tho  in  marriage  (he  hath  given  up  her  body  to  h^r  hufband, 
jhe  ia  not  to  be  by  him  proftituted  to  another,  2.  That  the  huiband 
being  prefeot,  aiding  and  afifting,  is  alfo  guilty  as  a  principal  in 
rape,  and  therefore,  altho  the  wife  cannot  have  an  appeal  of  rape 
againft  her  huihand,  yet  he  is  indi£kable  for  it  at  the  king's  fuit  as  a 
principal.  3.  Tiiat  in  this  cafe  the  wife  may  be  a  witnefs  againft 
her  hu(band,  and  accordingly  (he  was  admitted,  and  A.  and  C,  wera 
both  execnted.    8  Car.  1.  Cafus  comiiis  Cajilehavtn.  (f) 

If  A.  by  force  take  B.  and  by  force  and  menace  compel  her  to 
marry  him,  and  then  with  force  A.  hath  the  carnal  knowledge  of  B^ 
againft  her  will,  tho  this  marriage  be  voidable,  yet  it  is  not  fo  fimply 
"foid  as  to  enable  her  to  maintain  an  appeal  of  rape  againft  A.  for  ihe 
may  by  her  confent  affirm  this  voidable  marriage,  and  therefore  io 
the  like  cafe,  lUt.  Pari,  lb  H.  6.  n.  ib.  &ere  was  a  fpecial  u&  of 
parliament  to  enable  the  lady  Ifatei  Butltr  to  bring  an  appeal  of  rapt 
9gainft  /fySam  Pull  in  that  cafe  notwithftandtog  that  marriage ;  but 
that  marriage  had  been  diflblvable  by  a  dedaratory  fentenpe  in  ooiut 
cfariftian,  becanfe  obtained  by  a  plain  force ;  and  if  fucb  a  diflblution 
U  the  mairiage  had  been  obtained,  tbbn  it  feems  to  me»  that,  if  tho 

(/)  Sec  Bm,  115.  ILufh  €»IL  Kt.  lU  pk  93««^ox.  S$im  7>.  Ml  !•  p»  |^. 
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carnal  knowledge  of  her  were  forcible  and  againft  her  will  as  weQ 
as  the  marriage,  that  rape  was  punlfliable  as  well  by  appeal  at  the 
fuit  of  the  lady,  as  by  indidment  at  the  fuit  of  the  king,  without  the 
aid  of  an  a&  of  parliament,  for  it  was  really  a  rape,  only  the  marriage 
rr     -I  de  fadlo  was  an  impediment  of  its  puniihment  fo  long  as  dt 
^  "^   ''y2i^0  the  marriage  continued^  but  now  that  impediment  being 
removed  by  the  declaratory  fentence,  and  the  marriage  made  void  ah 
imtio^  it  is  all  one  as  if  it  had  never  been,  and  tho  relation  be  a  Iq;al 
££tion  and  inUnta  itd  uftum,  yet  in  this  cafe  the  marriage  and  carnal 
knowledge  being  one  intire  zSt  of  force,  and  confecutive  one  upon  an- 
other, in  the  real  etk&  of  that  firft  force,  it  ihall  remain  puniifaahle  as 
if  there  had  been  no  marriage  at  all ;  but  die  ftatute  of  S  H.  7-  cap.  2^ 
fgj  hath  provided  a  remedy  in  this  cafe,  fo  that  &is  difficulty  need 
not  come  in  queftion. 

An  in&nt  under'the  age  of  fofurteen  years  is  prciumed  by  law  im« 
able  to  commit  a  rape,  and  therefore  it  feems  cannot  be.  guilty  of  it, 
and  tho  in  other  felonies  malitia  fuppUt  atatem  in  fome  cafes  as  hath 
been  ihewn,  yet  it  fcems  as  to  this  hCt  the  law  prefumes  him  impo« 
tent,  as  well  as  wanting  difcretion. 

I  But  he  may  be  a  principal  in  the  fecond  dq;ree,  as  aiding  and  affift- 
ihg,  tho  under  fourteen  years,  if  it  appear  by  fufficient  drcumftancC^ 
that  he  had  a  mifchievous  difcretion,  as  well  as  in  dther  felonies. 

Thus  far  of  the  nature  of  rape,  and  who  may  be  culpable  of  it. 
Now  we  will  confider  upon  whom  it  may  be  conunitted,  and  fome 
other  conilderations  touching  this  hSt, 

It  was  doubted,  whether  a  rape  could  be  conmiitted  upon  a  female 
child  under  ten  years  old,  Mich.  13  i^  14  Eiiz.  Dy.  d04w  a.  By 
the  ftatute  of  1 8  Eliz.  cap.  7.  it  is  declared  and  enadhd,   **  That  if 

any  perfon  (hall  unlawfully  and  carnally  know  and  abufe  any  wo« 

manchiU  under  the  age  of  ten  years,  it  ihall  be  felony  without  die 
♦•  benefit  of  clergy. 

My  lord  Cdkt  adds  the  words,  eithn  with  her  will  or  againfi  her 
mll^  as  if  were  fhe  above  the  age  of  ten  years,  and  with  her  will, 
itihould  not  be  rape;  bat  the  flatute  gives  no/uch  intimation;  only 
declares  that  fuch  carnal  knowledge  is  rape* 
^y  .  And  therefore  it  feems,  if  fhe  be  above  the  age  of  tea 
r  L  V  J  years  and  under  die  age  of  twelve  years,  dio  (he  confent, 

{gj  By  thai  ft||iit«  •  ior^Uc  uking  tway  and  iMfryi|i|  a  wonsa  agwfthes  will  ia 
■ndc  felony*. 

.  .  it 
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It  16  rape.  1 .  Becaufe  the  age  of  confent  bf  a  female  is  not  ten  T>nt 
twelve.  2.  By  the  fisLixiXt  of  fVefitn*  1  cap,  13.  Ray  defend^  que  nui 
m  ravije  ne  prigne  afvree  damfel  delns  age^  ne  per/on  gree  ne  fans  fan 
gree;  and  my  lord  Coh  in  liis  expofition  upon  that  ftatute  fAJ  de« 
clareSy  that  thefe  words  deins  age  mud  be  taken  for  her  age  of  con« 
ient,  viz,  twelve  years,  for  that  is  he;-  age  of  confent  to  marriage^ 
mnd  confequently  her  confent  is  not  material  in  rape,  if  ihe  be  under 
twelve  years  o1d>  tho  above  ten  years  old,  altho  thofe  words  are  l\y 
feme  miftake  crept  into  my  lord  Coie*s  definition  of  rape,  Co,  P.  C. 
cap,  11.  but  if  (he  be  above  the  age  of  twelve  years,  and  confenting 
at  the  time  of  the  fad  committed,  it  is  not  felony. 

3ut  if  fhe  were  above  the  age  of  twelve  years,  and  confented  upon 
menace  of  death,  if  (he  confented  not,  this  is  not  a  confent  to  excufe 
a  rape.    5  £.  4,  6.  a.   Dalu  cap.  107.  (ij 

And  therefore  that  opinion  of  Mr.  Finch  cited  by  Dalton  ubifupra^ 
and  by  Stamford^  cap.  14.  foL  24.  out  of  Britton^  that  it  can  be  no 
rape,  if  the  woman  conceive  with  child,  feems  to  be  no  law,  mulier 
mm  vi  9ppreJJa  concipere  poteji. 

If  the  woman  confented  not  at  the  time  of  the  rape  committed, 
but  confented  afler,  (he  (hall  not  have  an  appeal  of  rape  by  the  (latute 
of  JVeJim,  2.  cap.  34.  but  yet  the  king  (hall  have  tfie  fuit  by  indi£l- 
ment,  and  by  the  ftatute  of  6  ^.2.  cap,  6.  if  (he  have  a  hufband,  he 
ihall  have  an  appeal,  and  if  (he  have  none,  then  her  father  or  other 
next  of  blood  (hall  have  an  appeal  of  fuch  rape ;  and  by  the  fame 
flatute  as  well  the  ravi(her  as  the  ravifhed,  that  fo  a(rent6d,  are  dif- 
abled  to  have  any  dower,  inheritance  or  jointure ;  and  the  next  of 
blood  of  fuch  raviflier  or  aflenting  ravidied,  to  whom  their  lands^ 
ibould  revert,  remain  or  fall  afier  their  death,  (hall  enter  upon  the 
famCi  and  hold  it  as  an  eftate  of  inheritance. 

But  an  alTent  after  through  menace  of  death  is  not  fuch  an  aflTent, 
aa  incurs  this  penalty ;  quod  vide  5  E,  4.  6.  a. 

As  in  other  felonies,  fo  in  this  there  are  or  may  be  accef- 
fariea  ij/brf  and  after ^  for  tho  this  be  a  felony  by  a£l  of  par-  [^3^3 
liament,  that  (peaks  only  of  thofe  that  commit  the  oflenfe,  yet  con- 
fequentially  and  incidentally  acceflaries  before  and  after  are  included, 
and  fo  in  every  new  ftatute  making  a  felony  without  fpeaking  of 
acce(raries  before  or  after.  Co,  P,  C.  cap.  10,  p.  59.  and  fo  in 
buggery. 

CkJ  %  Itifit,  1%%,  (I)  New  Edif,  C0p,  i6q.  p.  514, 
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And  iiote»  that  at  the  fiiine  of  the  raakine  of  the  ftatule  of  13  £.  K 
tape  was  not  felony,  for  it  had  long  continised  nnder  the  mtore  only 
pf  a  mifdemeanor  and  not  a  felony,  and  therefore  it  is  not  at  this  day 
inquirable  in  a  leet,  becaufe  it  is  a  felony  newly  created.  SJI,1»4.  h* 
22  E.  4.  22.  a. 

The  regular  means  of  bringing  this  ofienfe  to  judgment  was  either 
at  die  fuit  of  the  king  by  indiAment,  or  at  the  fuit  of  die  pvty  by 
appeal. 

The  indi£hnent  oi^ht  to  have  thefe  ingredients,  1.  It  vm£k  htft* 
lonicc.  2.  It  muft  be  rapuit  ti  camaliter  cogMvit,  3.  It  muft  co»> 
elude  contra  farmamftaiuti  13  &  14Eliz.  Dy.  394.  a. 

It  may  be  profecuted  by  indi£faaient  at  any  dme,  for  fmBum  itmpm 
9ccurrit  reg'u 

An  appeal  of  rape  lies  for  the  party  raviflied,  and  if  ihe  confcnl 
lifter  the  rape,  flie  is  ba:rre4  of  her  appeal,  and  her  hufband,  if  iHar* 
ried,  or  the  next  of  kin,  if  iingle,  may  have  the  appeal  by  the  AatalB 
of  6  R.  2.  cap.  6. 

If  the  next  of  kin  were  die  ravilher,  his  next  of  kin  fliall  have 
die  appeal  by  the  equity  of  the  fiatute  of  6  i?.  2.  28  H.  6.  Coratu  459. 

As  to  the  appeal  of  the  party  raviftied  two  things  are  neceflary, 
1.  That  (be  make  fredi  difcovery  and  purfuit  of  the  ofienfe  and  ^ 
fender,  otherwife  it  carries  a  prefumption  that  her  fuit  is  but  maliciooi 
and  feigned  ;  this  Bra^on  at  large  defcribes  Lib.  III.  cap.  28.  f.  1 47. 
a.  Cum  igitur  virgo  corrupta  ftutit  fgf  opprejpty  Jlatlm  cum  /affvm 
reccns  fucrit  cum  clamor c  H  hutefio  debet  accurrere  ad  villas  vicinas^ 
a  ibi  if^uriam  Jibi  illatam  probis  hominibus  oftendere^  fanguhum  U 
ve/iesfuas  /anguine  tineas  £sf  vefiium  fciffuraSf  &f  yjf  ire  debet  adpr^*  ' 
fojitum  hundredi  ii  ad  fervientem  domini  regisf  bf  ad  coronatora  bt 
g.^  ..  vicecomitemt  i^  ad  primum  comtatum  facial  appellum^  Ut. 
L  •^^■'2.  That  the  appeal  be  fpeedily  profecuted,  for  it  feems,  that 
a  year  and  a  day  be  not  allowd  in  this  appeal,  but  fome  iliort  doe, 
tho  it  be  not  defined  in  law  what  dme,  but  lies  much  in  the  diferedon 
of  the  court  upon  the  circumftances  of  the  faiS;,  yet  the  ftatute  of 
Wijim.  1.  cap.  13.  allowd  but  forty  days:  long  delay  of  profecution 
in  fuch  a  cafe  of  rape  always  carries  a  prefumption  of  a-maficiam 
profecudon.  3.  If  the  wife  hath  once  confented  after^  lier  apfieil 
is  barred. 

By  the  flatute  of  18  EH%.  cap,  7.  the  principals  in  rape  are  oofled 
of  clergy,  whether  they  be  principals  in  the  firft  degree  visi.  he  tbat 

com* 


hlSTORIA  PLACITORUM  GORONiiE.     633 

comtniCtcd  the  facS,  or  principals  in  the  fecond  degree,   vi%.  prefcnt 
aiding,  and  affifling ;  but  acceiTaries  before  and  after  have  their  clergy. 

Touching  the  evidence  in  an  indi  Anient  of  rape  given  to  the  grand 
jury  or  petit  jury. 

The  p^rty  ravifhed  may  give  evidence  upon  oath,  and  is  in  law  a  * 
competent  witnefs  ;  but  the  credibility  of  her  tcAimony,  and  how  far 
forth  {he  is  ro  be  believed^  muft  be  left  to  the  jury,  and  is  more  or  lefs 
credible  according  to  the  circoinftances  of  fa<^  that  concur  in  that 
Xedimony. 

For  inftancc,  if  the  witnefs  be  of  good  fame,  if  die  prcfently  difcOver-  - 
.ed  the  oflenfe  made  purfqit  after  the  offender,  fliewed  circum  (dances  and 
figns  of  the  injury,  whereof  many  are  of  that.nature,  th^t  only  women 
.are  the  mod  proper  examiners  and  infpe^ors,  if  the  place,  wherein  the 
Jfa£l  was  done,  was  remote  from  people,  inhabitants  or  paflengers,  if  the  - 
oifeaider  fled  for  it ;  thefe  and  the  like  are  concurring  evidences  to  give 
.greater  probability  to  her  Ceilimony,  when  proved  by  others  as  well 
as  heifelf. 

But  on  the  other  fide,  if  (he  concealed  the  injury  for  any  confide* 
rable  time  after  (be  had  opportunity  to  complain,  if  the  place,  where 
\the  fa<5t  was  fuppofed  to  be  committed,  were  near  to  inhabitants,  or 
common  recourfe  or  paflage  of  paiTengers,  and  (he  made  no  outcry 
ivhen.the  fad  was  fuppofed  to  be  done,  when  and  where  it  is  pro- 
bable (he  might  be  heard  by  others ;  thefe  and  the  like  circum- 
ilances  carry  a  ftrong  prcfumption,  that  her  teflimony  is  £ilfe  or 
feigned. 

If  the  rape  ba  committed  upon  a  child  under  twelve  yeat^  -^  _ 
old,  whether  or  how  ihe  may  be  admitted  to  give  evidence  *'  ^^ 
may  be  confiderable.  (^) 

-(*)  Forflie  might  at  that  age  maiiHain  qnUpr^fia  tTMnfgrcffiofihifa^fyu  jtu^ 

■n  appeal  pro  raptuy    Pafcb,  33  £*•  I*  Rot.  anno  fradUlis  ad  dampnum  ipfiui  'Tfabellse 

l6«  M  ^1011^0.  London,  Coram   Rtgi.  Jomtt  Sfntttm  iikrarum,  ^fr.  £ t  pr/ctiidrfj  J^cohm 

Ptfr^/n  merchant  was  attached,  and  brought  virir,  ^Sf  defendit  amnem  filopiatn^  raptum^ 

CarafH  Rege  to  anfwer  to  Ij'ahel  daughter  of  '  (STc.  Ef  petit  alhcMtiam  Hi  apptlU  Iffitti  i(»- 

Stmna  Je  Langittyf  tU  raptu  £sf    pace  regu  bcllae*  kefieut  tpjum  J acobu na '^rr  vrr^a  in 

fra^&i  wlio  appcai'd  him  after  this  manner,  appellt  ujuatia^^  &  nceffaria,  ac  convetHeH" 

f§r  ^tudihn  narralortmjiuim  i!rr^i^— Ifa-  tla%  Monnppill4t.  £t  fuw  (o^fi^t.euti^^/ihi 

Dtlhjiiia  £mm«  de  /.angelcye,  dt  eetate  appflUtm,  ^c  infufficUtu  tjf,  conficUra/um  eft^ 

novem  annorum  &  dimidii  dicit^  qu%dpreedk»  qitbd  priedifhi  Kabclki  comttiUimtur  maref-i 

l»/Jacobui  die  dvHtkiicA  praxlma  pojl  fefium  calU  \  ^  p'tfita  ei  remittitur  prifiray  ^  pr^ 

Janhi  Martini,  anno  /{.  K .  £.  33 ,  apud  Lon*  dina*  Jaccbus  ^uoad  appe/tum  ipfius  Ifabelfas 

dan  f«  aJta  firaid  r^is  «x  o^foo  icchfi^e  tat  inperpetutm  ftiiftui,  &c»     He  was  then 

Jan^i  Benedict  de  Scherhog  bora  vefpertind  arraigned  at  the  king's  fuit  deraptu pradiB9% 

ipjam  Ifabellam  cepity  6f  in  quadam  tabtmd  and  was  tried,  and  convidcd ;  bvt  tbe.kipg 

Jud  p9rtavit,  ^contra  pacetn  domini  regis  cum  afterwards  remifit  predict 9  Jacob :>  judicium 

td  coneubuitf  &  virginitatm  juam  rapuit  \  €sf  n/ita  6f  membrorum ;  ^  ifuhd  fatiat  redtmp^ 

petit  quod  juftitiarii  domini  regit  Juper  bic  Jibi  tionem  pro  defifio  prtedi&o,  ^finemfetit  cum 

jaeuiHt  juftitiam  &  rtmtdium,  kt  t^uiritmr^  domino  rege p^  cealum  libra** 

N  a  4  It 
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It  fcems  tjO  me,  that  if  it  appear  to  the  court,  that  (he  hath*  that 
fenfe  and  underftanding  that  (he  knows  and  confiders  the  obligatioa 
of  an  oath,  tho  (he  be  under  twelve  years,  (he  may  be  fwom ;  thus 
wc;  find  it  done  in  cafe  of  evidences  againft  witches,  an  infant  of  aine 
years  old  was  fwom.    Dalt,  cap.  111.^.  297.  (k) 

But  if  it  be  an  infant  of  fuch  tender  years,  that  in  point  of  diicre* 
tion  the  court  fees  it  unfit  to  fwear  her,  yet  I  think  (he  ought  to  be 
heard  without  oath  to  give  the  cotrt  information,  tho  fingly  of  itfelf 
it  ought  not  to  move  the  jury  to  convidt  the  offender,  nor  is  it  in^ 
itfelf  a  fufficient  te(timony»  becaufe  not  upon  oath,  without  concur* 
rence  of  other  proofs,  that  may  render  the  thing  probable ;  and  my 
reafons  are,  1«  The  nature  of  the  ofienfe,  which  is  moft  times  fecret, 
and  no  other  teftimony  can  be  had  of  the  very  doing  of  the  (ad,  but 
the  party  upon  whom  it  is  committed,  tho  there  may  be  other  eon*> 
current  proofs  of  the  hGt  when  it  is  done/  2.  Becaufe  if  the  child 
complains  prefently  of  the  wrong  done  to  her  to  the  mother  or  other 
relations,  their  evidence  upon  oath  (hall  be  taken,  yet  it  is  but  a  nar- 
•^  *  -  rative  of  what  the  child  told  them  without  oath,  and  there  is 
L  *^^-'  much  more  reafon  for  the  court  to  hear  the  relation  of  Ae 
child  herfelf,  than  to  receive  it  at  fecond-hand  from  thofe  that  fw^car 
they  heard  her  fay  fo  ;  for  fuch  a  relation  may  be  falfified,  or  other- 
wife  reprefented  at  the  fecond-hand,  than  when  it  was  firft  delivered. 

But  in  both  thefe  ca(es,  whether  the  infant  be  fwom  or  not^  it  is 
neceflary  to  render  their  evidence  credible,  that  there  (hould  be  con«> 
current  evidence  to  make  out  the  fadl,  and  not  to  ground  a  coo^ 
vi£tion  fingly  upon  fuch  an  accufation  with  or  without  oath  of  an 
infant. 

For  in  many  cafes  there  may  be  reafon  to  admit  fuch  witneflet  to 
be  heard,  in  cafes  cfpecially  of  this  nature,  which  yet  the  jury  is  not 
bound  to  believe ;  for  the  excellency  of  the  trial  by  jury  is  in  chat 
they  are  the  triers  of  the  credit  of  the  witnefles  as  well  as  .the  truth 
of  the  (a& ;  it  is  one  thing,  whether  a  witnefs  be  admiffible  to  be 
heard,  another  thing,  whether  they  are  to  be  believed  when  heard* 

It  is  true  rape  is  a  moft  deteftable  crime,  apd  therefore  ought  fc* 

v^rely  and  impartially  to  be  puni(hed  with  death  ;  but  it  muft  be  re* 

membered,  that  it  is  an  accufation  eafily  to  be  made  and  bard  to  be 

proved,  and  harder  to  be  defended  by  the  party  accufcdi  tho  siever  io^ 

innocent. 

I(han 
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I  ihall  never  forget  a  trial  befofe  myfelf  of  a  rape  in  the  county  of 
Suffix. 

There  had  been  one  of  that  county  convided  and  executed  for  a 
tape  in  that  county  before  fome  other  judges  about  three  affizes  be- 
Ibrei  and  I  fuppofe  very  juftly :  fome  malicious  people  feeing  how 
eafv  it  was  to  make  out  fuch  an  accuiation,  and  how  difficult  it  was 
for  the  party  accufed  to  clear  himfelf,  fnmiflied  the  two  affizes  follow- 
ing with  many  indiflments  of  rapes,  wherein  the  parties  accufed 
wirith  fome  difficulty  efcaped. 

At  the  fecond  affizes  following  there  was  an  antient  wealthy  maa 
oF  about  fixty-three  years  old  indi£ted  for  a  rape,  which  was  fully 
fworn  againft  him  by  a  young  girl  of  fourteen  years  old,  and  a  con- 
cnrrent  teftimony  of  her  mother  and  father,  and  fome  other  relationa* 
The  antient  man,  when  he  came  to  his  defenfe,  alledgedthat  ^^  ^^ 
it  was  true  die  fad  was  fworn,  and  it  was  not  poffible  for  ^  *^  -^ 
him  to  produce  witnefles  to  the  negative  ;  but  yet,  he  faid,  his  verj 
age  carried  a  great  prefumption  that  he  could  not  be  guilty  of  that 
crime  ;  but  yet  he  had  one  circumflance  more,  that  he  believed  would 
fatisfy  the  court  and  the  jury,  that  he  neither  was^nor  could  be  guilty  I 
^nd  being  demanded  what  that  was,  he  laid,  he  had  for  above  fevea 
years  laft  paft  been  afflicted  with  a  rupture  fo  hideous  and  greats 
diat  it  was  impoffible  he  could  carnally  know  any  woman,  neither 
had  he  upon  that  account,  during  all  that  time  carnally  known  bis 
own  wife,  and  ofiered  to  ihew  the  fame  openly  in  court ;  which  for 
the  indecency  of  it  I  declined,  but  appointed  the  jury  to  withdraw  into 
fome  room  to  infped  this  unufual  evidence ;  and  they  accordingly 
didfo,  and  came  back  and  gave  an  account  of  it  to  the  court,  that 
it  was  impoffible  he  ihould  have  to  do  with  any  woman  in  that  kind^ 
much  lefs  to  commit  a  rape,  for  all  his  bowels  feemed  to  be  fallen 
down  in  thofe  parts,  that  they  could  fcarce  difcem  his  privities,  the . 
rupture  being  full  as  big  as  the  crown  of  a  hat,  wheretipon  he  was 
acquitted. 

Again,  at  Northampton  affizes,  before  one  of  my  brother  juftlces 
ppon  the  Ni/lpriuSf  a  man  was  indiAed  for  the  rape  of  two  young 
girls  not  above  fourteen  years  old,  the  younger  fomewhat  leis,  and 
the  rapes  fully  proved,  tho'  peremptorily  denied  by  the  prifoner,  he 
was  therefore  to  the  fatisfa^ion  of  die  judge  and  jury  convidled  ;  bu^ 
before  judgment  it  was  moft  apparently  difcovered,  that  ic  was  but  a 

malicious 
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■uJidoiv  €Oiitri¥anoe»  and  iKhe  party  innoceDt }  be  was  tberefoie  re« 
prieved  before  judgment. 

X  ottly  mention  thefe  inftanoeB,  tbat  we  may  be  the  more  caodoos 
upon  trials  of  ofienfes  of  this  naturey  wherein  the  court  and  jury  may 
v|di  k  much  eafe  be  impolcd  upon  without  great  care  and  vigilance ; 
Ae  heinoufnefs  of  the  offenfe  many  times  tranlporting  the  judge  and 
jury  with  fo  much  indignatiun,  that  they  are  over  baftily  carried  to 
Ae  convidion  of  the  perfon  accufed  thereofi  by  die  conEdent  teftimony 
Ibmetimes  of  malicious  and  hl{e  witnefles. 

Sss  4.  Black*  Com.  ch«  15.  pje  %t>^xis»  Baro.  Tit.  Rape*  i  Hawlu  P.  C.  tdS.    fotlL 

ton  de  pace  Regit  134.  a. 


I 
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CcHomng  the  fehny  de  uxore  abduAa  five  rapta  cum  bonis  viri» 

fuf€r  Jlatutwn  Weftm.  2-  cap.  54. 

TH  E  words  of  the  flatute  are,  De  mulUrihm  ahduBii  cum  htA 
virorumfuorum  habeat  rex  fenam.ik  hems Jic  afportaiUi, 

This  part  of  the  ftatute  hath  affinity  with  what  goes  before  in 
ihe  fame  ilatute  concerning  rape';  and  tho  this  learning  hath  been  long 
antiquated,  yet  it  is  of  ufe  to  be  known. 

If  a  wife  goes  away  of  her  own  confent  with  another  -man)  and 
takes  with  her  the  goods  of  the  hulband,  this  feems  to  he-felony  neither 
in  the  man  nor  In  the  wife,  tho  Dak.  f^^.  108.^.  266.  (n)  takes  i^ 
to  be  a  felony  in  the  man  that  takes  her  and  the  goods;  but  it  is 
.^  a  trefpafs,  for  which  at  common  law  the  huiband  may  have  an  adiM 
of  trefpafs,  quare  uxoremfuam  cepit  i^  ahduxit  cum  btmis^lri. 

But  if  A.  takes  the  wife  of  B.  againft  her  wUl  wifli  the  goods  of  .her 
bufbandi  but  doth  not  a£iually  ravlfti  the  wife,  it  is  felony  as  to  {be 
goods,  for  which  the  party  may  be  indifted ;  but  as  to  the  taking 
away  of  the  wife  it  Is  but  a  trefpafs,  for  which  die  huCband  may 
have  his  action  of  trefpafs  at  common  law,  quare  uxerem  fuan 
rapuit  £sf  earn  cum  bonis  &  catalUs  ad  valent^  tic.  e&duxit  bt  adkuc 
detinetf  and  in  diat  a£tion  (hall  recover  damages  for  the  tdting  of  bis 
wife  and  goods  at  common  law. 

(^)  New  Edit.  f.$^ 

But 
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Bot  it  fliould  feem*  Aat  he  might  kire  fais  a^on  ^rounAod  apoa 
the'iblwte  oi  fFej/lm,^»  which  <differ6>only  in  thifi  from  alreiptfi  iMt 
common  law,  1.  That  the  trefpafs  at  common  law  is  pone  pfrvm&a^ 
lie.  but  this  is  attachtes^  1 4  //.  6.  9.  b.  Again,  2.  The  writ  at 
common  law  is  general,  tiit  Aig  upon  Ac  &atute  condudes  .^  . 
tontra  formam  fiatuti^  quod  vide  Fitz.  N.  B.  89.  9  /f.  6.2. «.  *•  3  J 

But  without  queftioni  if  the  wife  were  a£hially  ravi(hed  and  the 
goods  taken,  this  aftion  lies  for  the  htilband,  and  he  fhall  recover 
damages  for  the  rape  as  well  as  the  goods,  tho  the  wife  were  dead 
or  divorced  after  the  rape.  44  Jffiz*  13.  41  £.  9.  JUtkn  Jur  Jla^ 
Ufie  37. 

And  it  feems  fiich  an  a^on  ivas  aaUentI|r  an  the  nature  ttf  ma 
«l^al  of  T9pt  and  roibbery  grounded  4^a  the  ftatiite  -of  fFeftm*  2. 

And  oj  the  antiem;  law  ^the  defendant  being  convided  in  a  vnA 
founded  upon  this  Aatute,  as  befcn-e,  was  to  have  judgment  of  death, 
which  appears  moft  evidently  by  the  ortKnance  of  parlia,inent,  R^^ 
Pari.  8.  £.2.  M.  8.  and  afterwards  fent  by  Afutknm  into  the  Jdng!a 
1>en€h,  T.ME,  2.  Rot.  4.  LondoHt  which  recites,  Chat  in  facb  cafe 
ihe  defendant  was  not  bailable,  Eoqitodidmn  implacUaUis^Jl  Atf/tffmcdi 
tran/grefime  eonvi/iusyiitffitt  fufier^om  eu^udiedri  Jebittt^  and  .thenp^ 
fore  provides,  that  th6  defendant,  if  of  .good  fame,  iball  be  bailed.    . 

And  according  to  this  are  the  hooka  13  AJpz.  5.  15.  JE«.8.  Utk^ 
farie  49.  Corm.  12S.  i8  £.  .')•  32.  a,  8nd«:Cafe  of  a  vioar  cited  to.be 
13  £.  2.  who  had  his  clergy  in  this  cafe,  but  it  ihould  feeni  it  was  in- 
tended, 1.  When  .a  rape  was  adtualty  oomntitted,  vide  44  j(/^  13. 
and  2.  When  the  a^oa  was  grounded  upon  the  ftatute,  and  not 
barely  at  common  law. 

But  the  law  hath  been  long  difufed  to  giVd  a  capital  Ju^pnent  upon 
this  writ,  and  in  proeefe  df  time  nothing,  as  it  feems,  was  recovered 
but  damages,  tho  the  writ  were  brought  upon  the  ftatute,  for  rapkit 
is  now  intended  of  a  iimple  uking.  9.  £im.  Dy.  856.  h.  2  Co/Infiit. 
A&h.fuper  IVeflm.  2.  cap,  34.  43  E.  3.  23.  0. 

And  it  feems  the  law  was  accordingly  taken,  for  the  Aatute  ^f  £ 
R.  2.  cap.  6.  gives  an  appeal  to  the  hufband  for  the  rape  of  bis  wife 
in  fome  cafes,  which  it  needed  not  have  done,  if  »by  the  law^rasifwas 
then  ufed,  the  hufband  might  upon  fuch  a  writ  fOnvid  4^  j>artyt  and 
obtain  judgment  of  deiE&th  againfl  him. 

And  beiides,  it  was  i^fy  OKoflvenient,  that  in  a  dvil  rc^l^ 
adlion  formed  for  damages,  and  that  wants  the  mitirial  ^  ^^^ 

tprmf 
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tmM  of  hw  to  ezpcefi  a  felony,  (namdy  eanuEur  eogtuvit  and  /«• 
Immi)  judgment  of  <leath  (hould  be  given,  and  fo  this  comft  cjqnred 
«f  ttfelf. 


CHAP.    LX. 

4 

Offdowf  hf  purveyors  taking^  viSuals  without  warrant. 

BY  the  fiatute  of  Artiadt  Juptr  Cartas^  cap.  2.  It  is  enaded.  Si 
'  md  face  frl/hfam  garrant^  V  Us  import  enc^uiun  vohtnt  de  a^ 
kd^  a  ft  les  Kens  Jont^  Jolt  maifnenant  arrefi  pit  le  villf  ou  leprifijifrd 
/aitf  &f  ame/ne  alproehein  ga^l :  Et  fi  di  eeo  fait  attaint  ^  foit  fait  di 
bdf  came  di  laron^  fi  la  qnantiti  de  biens  U  demand. 

If  A*  having  no  commiffion  take  goods  by  pretenfe  of  a  commiffioa 
as  purveyor,  and  the  party  not  knowing  that  he  hath  no  commiffion 
fdl  and  fufiet  him  to  take  it,  yet  this  is  felony ;  but  if  the  owner 
knew  he  had  no  commiffion,  and  yet  willingly  fell  it  to  him  as  a  piir« 
veyor,  and  he  take  and  carry  it  away,  this  is  not  a  carrying  away 
againft  die  confent  of  the  owner  to  make  a  felony  within  this  (btute. 
2  Cq*  Infiit.  p.  546.  fuper  Articulis^  cap.  2. 

This  point  of  fidony  is  confirme4  by  the  ftatute  of  IS  £.  3.  cap.  % 
and  4  E.  3.  cap.  4. 

Afterwards  by  the  ftatute  of  5  E.  3.  cap.  2.  and  25  E.  3.  cap.  1. 
^*  If  a  purveyor  (hall  take  goods  above  die  value  of  twdve-pence 
**  without  teftimony  and  appraifement  of  the  conftable,  or  without 
**  tallies  given,  this  is  alfo  felony. 

^,     -      Again,  by  the  ftatute  of  25  E.  3.  cap.  15.  '*  If  a  purveyor 
I  4  J  It  ^tg  (heep  and  their  wool  betwixt  Eafier  and  Afidfummer^ 
^'  it  is  felony,  if  he  ihore  them  at  his  own  houfe. 

Again,  by  the  ftatute  of  36  £.  3.  cap.  2.  ''  If  any  purveyor  take 
^  goods  or  carriage,  otherwife  than  is  contained  in  their  com- 
*'  miffion,  it  is  felony. 

But  in  all  thefe  felonies  the  offender  is  not  oufted  of  clergy,  but 
he  (ball  have  it :  vide  Co.  P.  C.  cap.  24. 

But  thefe  adb  of  parliament  and  the  punifhment  of  purveyors  is 
now  out  of  date,  becaufp  by  die  ftatute  of  12  Car.  2.  a^.  24*  all  pur* 
vcyance  is  taken  away. 

Only 
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XMj  by  two  fubfiiqiient  a£b»  namdy  13  Car*  2*  cap.  8.  and  14 
Car.  2.  cap.  20.  there  is  a  fpecial  punreyanoe  of  carriage  fetded  for 
die  kjDg's  houibold,  and  for  die  navy  and  carriage  of  ordnance ;  bot 
the  flatute  oi  Jlrtlculi  fuptr  cartas^  and  the  other  Aatutes  making  fe« 
lony  in  cafe  of  undue  purveyance  do  not  concern  this  new  eftabliflitl 
purveyance,  becaufe  fettled  in  another  veay ;  and  therefore  I  (hall  iaj 
BO  more  touching  this  matter. 


CHAP.    LXI. 

Concerning  the  new  felonies  enaifed  in  the  times  of  E.  2.  E.  3.  emit 

R.  2. 

IN  the  dmes  of  thofe  kings  there  were  but  few  new  felonies  enaAod 
other  than  thofe  touching  purveyors,  whereof  in  the  former 
.chapter. 

By  the  ftatute  of  1  E.  2.  De  frangentihu  prifonam^  the  law  was 
JSetdel  in  that  point,  whereof  I  have  faid  fufficient  fupra^  cop.  54. 

By  the  ftatute  of  14  E.  3.  cap.  10.  '*  If  a  gaoler  or  under  keeper 
^*  by  too  great  durefs  of  imprifonment,  and  by  pain  make  .^     . 
«*  any  prifoner  in  his  ward  to  become  an  appellor  againft  L  ^  J 
*<  his  will,  and  thereof  be  attaint,  he  fhall  have  judgment  of  life  and 
*«  member. 

Thefe  words  in  any  aft  of  parliament  Eit  Judgment  de  vy  ti  member 
create  a  felony. 

This  aft  extends  to  a  gaoler  difaSto^  tho  he  be  not  a  gaoler  dejure . 

The  o£fender  hath  the  benefit  of  clergy :  vide  Co.  P.  C.  cap.  29. 
^•91.  touching  this  felony. 

By  an  aft  Rot.  Par.  17  E.  3.  n.  15.  but  not  printed,  the  importa-* 
tion  of  felfe  and  evil  money  is  prohibited  under  pain  of  life  and  mem« 
ber,  and  the  exportation  of  coin  or  bullion  prohibited  under  pain  of 
ibifeiture,  and  if  the  fearcher  be  of  confederacy  with  the  eacpoiter,  it 
is  enafted  to  be  felony  in  the  fearcher. 

If  it  be  faid  this  aft  was  needlefe  to  make  importation  of  faUe  mo* 

-^-ney  felony,  becaufe  dechred  treafon  by  the  ftatute  of  25  E.  3.  ths 

infwer  is  obvious.    By  the  aft  of  17  E.  3.  before*mentioned  licence 

was 
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granted  to  Dutch  merdianti^aiid  oAers  to  import  Aetr  ovm  com 
1^  it  woo  as  goodf  as  flertiog,  ud  (hal^  if  they  pleaCid,  the  laeidianu 
flMght  ta^  between  themfekras  with  dac  foreign  money ;  and  ic  ^«89 
necefary  in  fe^peft  of  that  fereign  money  tx>  imfofe  a  new  pcaaky 
npcHi  tile  importers  of  &Ue  money  of  tbat  kind„  becanfc  titti  foreign 
com  waa  not  withio>  die  ftatute  of  2S  £.  3. 

But  this  feems  to  be  but  a  teropoiary  law  during  diat  ^dal  inter* 
courfe  between  the  Engli/h  and  Dutcky  and  befides  by  filbfeqnent 
fiatutes  the  penalty  of  treafon  is  annexed  to  the  importation  ot  coun- 
terfeit coin  made  current  by  proclamation :  quod  videfupra^  cap*  20* 
f.  225. 

.  By  the  ftatute  of  27  £.  5.  cap.  3.  of  the  fti^>Iey  the  exportation  of 
wools,  wool-fells,  leather  or  lead  by  any  Englijhy  Irijk^  or  tVelcb-- 
i$an9  is  jMrohibited  under  pain  of  lois  of  life  and  member,  and  for^ 
feiture  of  lands  and  goods  (aj^  but  this  was  repealed  by  the  ftatute  of 

36  E.  3.  cap,  11.  whereby  it  was  ena^^ed,  that  merchants  denizens 
inay  pafr  with  their  wool  as  well  as  foreignen  without  faetng  ncftrainci. 

P^     «     But  yet  this  was  not  ft^ll  encugh,  and  therefore  by  the 

^        ^  ftatute  of  38  E.  3.  cap.  6.  there  was  a  fuller  repeal  of  the 

Ikatiite  of  2T  £.  S*  as  Ip  the  point  of  felony>  jret  thefofficitarc  of  lands 

and  goods  cootiaued  upon  merchants  denizens,  and  the  ftatute  id  the 

fiaple  was  confirmed  in  all  points  by  38  E,  S.  cap.  7. 

But  by  the  ftatute  of  43  £.  3.  cap.  i.  die  ftaple  oiCalm  was  abo- 
liflied,  yet  by  14  R»  2>  cap.  5,  exportation  of  wool,  wool^ells,  lea- 
ther and  lead  are  prohibited  to  denizens  under  pain  of  foifetture 
of  them. 

By  the  ftatute  of  21  £.  3.  dc  provi/9riiusy  cap.  5.  ingroffing  of 
Gafcoign  wines  made  felony,  but  that  penalty  repealed  by  the  ftatute 

37  £.  3.  ccf.  16.      ' 

So  that  theie  ftatules  ftand  now  repealed. 

But  yet  by  the  ftatute  of  18  H.  6.  cap.  15.  the  carrying  of  wool  or 
wool-feUs  out  of  the  realm  to  odier  places  dian  to  the  ftaple  of  Cai^s 
wadumt  die  king^s  licence  is  felony»  exeats  woob  carried  to  tbe 
flrei|^ts  of  Af$r$cco^ 

This  ftatute  b  fuppoiiBd  by  my  lord  CJu^  P.  C.  cap.  32  ta  be  lb 
force,  but  that  being  doubted,  becaufe  tfie  ftaple  of  Calah  then  in  uiie 
hath  been  long  fince  aboliihed,  a  new  proTifion  and  a  better  k  made 
by  a6is  of  this  prefent  parliament  (i). 

(«}  Gh  P.  C.  f .  95.  {k)  1  ft  Gcrrs.  €ap.  5S«  13  Qlf  14  Car.  s.  ta^,  f f  • 

Bat 
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But  whether  that  aft  be  in  force  or  not,  the  offender  was  not  theie- 
ly  excluded  of  the  benefit  of  clergy. 

By  the  ftatute  of  34  E.  3.  cMp,  22.  the  concealing  and  taking  away 
of  an  hawk  was  two  years  imprifonment ;  but  by  the  ftatute  of  37  E. 
3.  cap,  19.  the  fteafing  of  a  faulccm,  tevcelet,  lanner,  •rhmeretiy 
made  felony. 

See  the  commentary  Co.  P.  C.  cap.  34.  where  it  is  declared,  that  this 
a£l  extends  only  to  faulcons,  and  thofe  of  that  kind. 

The  proof  intended  by  this  aft  is  not  by  jury  but  by  circumftancesi 
as  varvels,  t^c. 

The  offender  is  widiin  benefit  of  clergy. 

As  to  the  laws  in  the  time  of  Richard  11. 

6  R.  2.  cap,  6.  concerning  the  puniihment  of  rape,  de  juofath^ 
cap.  58. 

1  R.  2.  cap.  8.  of  purveyoi^  de  juofupra^  cap.  60. 

By  the  ftatute  of  13  R.  2.  cap.  3.      *'  If  any  man  bring  .^     . 
**  or  fend  into  this  realm  or  the  king's  power  any  fummons,  L^JJ 
*'  fentence  or  ejccommunication  againft  any  perfon  for  the  eaulc  of 
*^  making  motion,  aflent  or  execution  of  the  ftatute  of  provifors,  hm 
'<  ihall  be  taken,  arrefted,  and  put  in  prifon,  and  forfeit  all  his  Iand% 
'^  tenements,  goods  and  chattels  for  ever,  and  mcur  the  pain  of  lifb 
''  and  member ;  and  if  any  prelate  makes  execution  of  fuch  fummons» 
'^  (entence  or  excommunication,  his  temporalties  ihall  be  taken  and 
*^  abide  in  the  king's  hands  till  due  redrefs  made* 

*'  And  if  any  perfon  of  lefs  eftate  than  a  prelate  makes  fuch  execu-* 
'*  tion,  he  (ball  be  taken  and  arrefted  and  imprifoned,  and  make  fine 
^^  and  ranfom  by  the  £icretion  of  the  king's  council. 

The  bringing  in  of  bulls  of  this  nature  is  againft  the  common  law, 
and  fometimes  antiently  puniftied  as  high  treafon.  Vide  Co.  P.  C.  cap* 
36.  fff  libros  ibi. 

But  now  by  die  ftatute  of  18  Eli%.  cap.  2.  the  offimfe  as  well  m  the 
brmgers  /n,  as  executors  of  the&  bulls,  i^c.  is  made  high  treafon,  a» 
well  in  perCons  eccclefiaftical  as  temporal. 

There  is  nodiing  dfe  in  thefe  kings  noigns  that  enafts  a  new  fidony, 
only  feme  ftatotes  direftiog  the  procefr  and  jorifdiftiop,  whereby  &• 
lonies  may  be  triedf  as  13  iZ»  2.  cap.  2«  of  the  conftable  and 
i^ar(bal|  t^fc. 

chap; 
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CHAP.     LXII. 

Conarmng  the  new  felonies  enaHed  In  the  times  of  H.  4.  H*  5.  H.  6* 

£.4. 

BY  the  ftatutc  of  5  H,  4.  cap.  4.  it  is  ordained  "  That  none  from 
'^  thencefortli  fhall  ufe  to  multiply  gold  or  diver,  nor  ufe  the 
**  craft  of  multiplication,  and  if  any  do,  he  (hall  incur  the  pain  of 
•*  felony  in  this  cafe  faj* 

And  the  reafon  of  this  a£l  was  not  becaufe  they  thought  the  real 
tranfmutation  of  metals  into  gold  or  diver  was  feafible,  but  the  reafon 
is  given  in  the  petition  of  the  commons.  Rot.  Car.  5.  H.  4.  if.  63. 

Carplufers  homes  par  colour  de  cejl  multiplication  font  faux  tnonj  a 
grand  deceit  du  roy  i^  damage  de /on  people:  vide  tamen  Co.  P.  Cn  cap. 
20.  difpenfations  granted  to  particular  perfons  by  34  tf  35  iif.  6.  for 
die  udng  of  this  art  with  a  non  obftante  of  the  ftatute  of  5  JT.  4. 

The  oflFender  is  to  have  his  clergy. 

And  altho  the  ftatute  mentions  not  accellaries  before  or  afier^  yet 
this  ftatute  making  the  fa&  felony  doth  confcquentiallyfubjeft  accef- 
laries  before  and  after  to  the  penalty,  tho  this  be  made  a  qiutre.  J}y. 
88.  in  Eden*s  cafe ;  yet  it  feems  now  fettled  according  to  the  opinion 
of  my  lord  Coke^  P.  C.  cap.  20.  that  there  may  be  acceftkries  to  this 
new  felony  before  and  after, 

P^     ^      By  the  ftatute  of  5  /f.  4.  cap.  5.  cutting  the  tongues  or 
■■  "•■  putting  out  the  eyes  of  the  king's  fiibje(&  of  malice  prepcn- 
fed  is  enadled  to  be  felony. 

This  was  extended  to  other  difmembring,  as  cutting  off  ears,  by  37 
Jf.  8.  cap.  6|  but  by  an  a£l  of  this  prefent  parliament  ^b)  this  and 

(«)  The  offmfe  prohibited  by  thia  ad  it  was  therefore  repealed  by  i  IT.  &  Mi 

^a  not  the  cxtrafimg  fold  or  fiivcr  out  of  r«^,  30.  provided  that  the  fold  or  filrer 

lead  or  other  mctala,  which  ia  now  known  cxcra&d  by  the  (aid   art   be  carried  ao 

by  the  name  of  refining,  for  that  ia  not  the  the  Tpwer  of  London  for  the  naking  o£ 

multiplication  of  gold  or  fiivcr,  but  only  moniea,  and  be  not  otherwife  dilpofad  ol. 

A  reparation  theisot  from  the  coarCer  metal,  (k)%%V%$  C^r.  i«  whereby  the  cutting 

but  the  defign  of  the  »€t  waa  to  prohibit  out  or  dilabling  the  tongue,  potting  out  an 

die  trtnfmuution  of  one  metal  into  ano«  tyt^  flitting  the  nofe,  cutting  off  a  aofie  or 

thrr,  which  waa  pretended  to  be  done  by  lip,  cutting  off  or  difabling  any  limb  or 

the  philofopher'a  fione  or  elixir,  whereby  member,   it  done  with  an  intention  to 


great  numbeta  were  bubbled  and  cheated ;  maim  or  diafigure,  ia  felony  without  bcmtm 

ut  however,  becaufe  fome  pcrfona  were  fit  of  clergy  1  upon  thia  wute  Cair  mad 

(groundlefly)  afraid  to  exerciie  the  art  of  ITM^rite  vycrcconviAcdand  cxeeatcdfar 

fmeltinc  and  refining   meula,   left    they  flitting  the  nofe  of  Mr.  Cri/^^  S  Goo-  U 

ftottld  UU  Slider  the  penalty  of  thia  fUtutc^  Sse  S^e  Tr*  FoU  VI.  /.  s  ts« 

Ibme 
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feme  other  difmembrmgs  are  made  felonies  out  of  the  benefit  of  the 
clergy. 

By  the  ftatute  of  3  17.  5.  cap.  1.  "If  any  perfon  do  make,  buy, 
**  coiil,  or  bring  into  die  kingdom  Galli-half-pence^  Sujklns  or  DoJ^ 
**  kins,  to  fell,  or  put  them  in  payment  in  this  realm,  it  is  felony. 

And  by  the  ftatute  of  2  H.  6.  cap'.  9.  If  any  man  pay  or  receive 
the  money  cadled  Blanks^  it  is  alfo  felony ;  but  both  thefe  are  within 
clergy,  and  by  the  whole  difufer  of  thefe  coins  thefe  ftatutes  are  of 
h'ttk  ufe. 

By  the  ftatute  of  3  H.  5.  cap.  3.  it  is  cna6ted,  "  That  procla- 
"  mation  (hall  iflfue,  .that  all  Britons  depart  out  of  the  realm  before 
**  the  feaft  of  St.  John  Baptijt  next,  upon  paiii  of  lofs  of  life  and 
*•  member. 

But  this  was  btit'a  temporary  law  and  expired. 

By  the  ftatute  of  3  H.  6.  cap,  I.  it  is  enabled,  "  That  no  congre- 
'^  gations  or  confederacies  be  made  by  mafons  in  their  aflembliesy 

« 

"  whereby  the  good  order  of  the  ftatute  of  Labourers  is  violated; 
*'  and  they  that  caufe  fuch  afiembties  to  be  holden,  (ball  be  adjudged* 
•*  felons. 

Bur  the  ftatute  of  X^^ot/r^i  being' repeald  by  the  ftatute  of  5  Eliz. 
cap.  4.  this  law  is  confequentially  repeald*  Co.  P.  C.  cap.  35.  p.  99. 

By  the  ftatute  of  8  H.  S.  cap.  12.  it  is  enabled,   "  That  if  any 
••  record  or  parcel  of  the  fame,  writ,  return,  panel,  procefs,  or  war- 
*•  rant  of  attorney  in  the  king's  courts  of  chancery,  exchequer,  the 
•*  one  bench  or  the  other,  or  in  the  treafury,  be  willingly  ftolen, 
**  taken  away,  withdrawn,  or  avoided  by  any  clerk,  or  by  any  other 
**  perfon,  by  caufe  whereof  the  judgment  (hall  be  reverfed ;  -,  ^- 
"  that  fuch.  ftealer,  taker  away,  wiihdrawer,  or  avoider,  L  4  J 
'*  their  procurators,  counfellors,  and  abetters  thereof  indi(fled,  and  by 
'*  procefs  thereupon  made,  duly  convrdl  upon  their  own  confeflion, 
*^  or  inqueft  thereupon  taken  of  lawful  men,  half  whereof  fliall  be 
*^  of  men  of  any  court  of  the  fame  courts,  and  the  other  half  of 
*^  others,  (hall  be  judged  for  felons ;  and  that  the  judges  of  the  fam#: 
*'  courts,  or  of  the  one  bench  or  the  other,  have  power  to  hear  and 
*'  determine  fuch  defaults  before  theni,  and  thereof  to  make  due  pu* 
*'  niftiment,  as  is  aforefard. 

In  the  confideration  of  this  ftatute,  it  will  be  convenient  to  examine. 
1*.  How  the  law  ftood  in  reference  to  the  matters  abovefaid  before  thisf^ 
ad  made.    2.  What  b  tht1flj|^irr  of  the  feveral  parts  of  this  ifft. 

\^U  L  O  o  At 


<c 


«c 
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At  the  common  law,  the  undue  rafure,  or  embezzling  of  a  record* 
was  a  great  offenfe,  for  which  even  a  judge  himfelf  wa$  punilbable 
by  fine  and  imprifonment.  2  R.  3.  10.  Hengham  a  judge  was  find 
eight  hundr|d  marks  for  raifing  the  record  of  a  fine  of  thirteen  ihil« 
lings  and  four  pence  impofed  upon  a  poor  man^  and  reducing  it  to 
ibc  fliillings  and  eight  pence,  (c) 

By  the  flatute  of  PV^m.  1,  vi%.  3  £•  1.  cap.  29.  it  is  enad<!d, 
*<  That  if  any  feijeant,  pleader  or  other,  do  any  manner  of  deceit  or 
**  coUufion  to  the  king^s  court,  or  confent  to  it  in  the  deceit  of  the 
"  court,  or  to  beguile  the  court  or  the  party,  and  be  thereof  attaint, 

he  fliall  be  imprilbned  for  a  year  and  a  day,  and  from  tbencefordi 

iball  not  be  heard  to  plead  in  that  court. 

And  if  he  be  no  pleader,  he  fliall  be  imprifoned  in  like  manner,  and 
if  the  trefpafs  requires  greater  punifbment,  it  ihall  be  at  the  king's 
pleafure.  (dj 

-^  ^  Upon  this  aS  it  was  that  Robert  de  Grtjhope  a  common 
••  ^' -'  attorney  was  imprifond  for  a  year  and  a  day,  and  banifhcd 
the  court  of  common  pleas,  for  embezzling  a  part  of  a  record^  vi%* 
T.  19  E.  1.  Rot.  57.  in  dorfo^  C.  B.  mentiond  in  Co.  P.  C.  cap.  19. 
p.  11,  vide  JimiU^  H.  22  E.  1.  Rot.  33-  in  d^rfo.  Cant.  Coram 
Rege.  (*) 

T.  5  E.  3  Rot.  1 3.  in  dorfo.  Rex.  B*  R*  Thomas  of  Carleton  con- 
s\St  of  the  rafure'of  the  word  et  in  a  writ,  is  committed  to  the  mar- 
fbal,  JsT  inhibitum  eft  eif  ne  amodo  defertfiat  in  officio  Jive  fervitio  vice^ 
^om\  periculo  quod  incumbit^  and  this  it  feems  was  upon  the  fame  z& 
of  ZE.l.feJ 

If  a  ckrk  had  made  a  mifentry  of  record,  the  judge,  before  whom 
it  was,  might,  ore  ienus^  redlify  that  mifentry,  tho  a  confiderable  time 
after. 

Af,  24  E.  3.  Rot.  41.  Kane.  Rex.  it  was  prefented  before  Richzrd 
de  Kellejhully  and  his  fellow  juftices  of  oyer  and  terminer^  18  £.  3. 


(e)  Hengham  was  a  judge  in  th«  reiga 
o£  Edward  I.  and  bis  fine  was  employed 
for  building  a  clock-houfc  at  ffeBminper^ 
tod  fomilhing  it  with  a  clock,  which  made 
Soatbcet  (one  of. the  judges  of  the  king's 
beoch  in  the  reign  of  queen  BVmahtth)^ 
when  prcft  by  the  chief  jufticc  to  confent 
to  a  rafure  of  the  roll,  fay,  that  he  would 
not  do  it,  /«r  bt  wteant  mot  t§  butld  4  cUtk* 
biuft.   Co.  P.  C,  p.  yz. 

(d)  t  Co.infiit.%\i. 


(*)  This  was  the  cafe  of  GiUt  de  Bertnt 
who  wal  convi^i  oo  qvod  feieaitr  procmra^it 
omijjfenem  did  in  proceffu  Hf  recordo  t^ram 
jmfitiariit  de  hanco^  quod  i'orsm  rogo  ^nUn 
jfecit ;  on  account  of  which  omalfioo  ih« 
ludgmmt  of  the  court  of  common  piras 
had  been  revcrfed,  pro  dteof^^Bo  pr^edifia 
€ommittitur  marefcaUo^  fsf  P^*^  fmtm  Joed 
tumdombio  rtgepwo  to/oHat* 

(  « 1  It  docs  not  appear  from  the  record, 
wnetner  the  judgment  was  grounded  os 
ftatiite  3  £•  x.  or  oa  lh<  comaoB  law. 

that 
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that  one  Warejms  atte  Capele  had  trefpafled  in  the  free  warren  of  the 

earl  of  Huntingdon^  and  the  abbot  of  Battel^  and  he  was  coaviAed 

by  his  own  confef&on,  and  the  clerk  had  entred  the  fine  ten  (hillings. 

The  record  being  fent  Into  the  king's  bench,  Richard  di  Kelkjhuh 

came  into  court,  &  injpe^o  irrotulamentf^i  faid.    Quid  clcricus  fuus 

Jinem  ilium  fwrrtptivh  li  contra  recordum  fuum  intravity  (5t  dscit  quod 

Jinis  ille  ajfeffus  fuit  per  ipfum  f^  fovios  fuos  pro  quollbet  articulo  ad  decern 

lihraSf  i^^c  finis  ejus  ejufdem  Waielii  fummatus  fuit  ad  viginti  liiras, 

&  ilhid  exprefsh  ore  tenus  Kic  recordatur^  and  prayed  for  the  king,  quoa 

finis  ille  fecundikm  recordum  fuum  intretur  in  rotulis  extrafforum^  and 

it  was  accordingly  entred ;  fo  that  a  judge  of  record  is  as  it  were  % 

living  record,  and  controuls  the  entry  of  the  clerk. 

'  In  the  time  of^Richard  II.  there  happened  two  great  complaints 
againft  the  judges  and  clerks  for  the  mifentry  of  a  recordf:  the  one 
JR,ot.  Par,  7  R.  2.  pars  1.  n.  57.  for  the  lady  Spencer ^  who  r^;  «i 
pleaded  to  a  Qttare  Impedit  brought  againft  her  by  the  king ;  L  4  J 
bat  at  the  end  of  Trinity  term  laft,  the  record  of  her  plea  was  rafed 
in  a  material  place  to  her  great  difadvantage,  and  the  judges  refufed 
to  amend  it,  becaufe  after  the  term  :  the  anfwer  was, 

Tielplee  came  Us  jufiices  voillent  recorder  qe  ent  ejioit  pledez^  foit  de 
n§vel  entre  en  le  lieu  de  la  rafurCf  nient  contrejieant  qe  le  terme^  en  qel 
It  dit  plee  fuit  pUd^  fait  ja  pafs^  W  roy  voit  qe  celui^  qe  fiji  la  rafure^  ' 
foit  puwjk  pur  fin  malfait. 

The  other  was  Rot.  Par.  1  R.%  pars  2.  n.  20.  at  the  complaint 
of  the  prior  of  Mountague^  That  whereas  in  a  writ  of  right  brought 
againft  him  he  prayed  in  aid  of  the  king,  and  was  oufted  of  aid  by 
the  court,  who  entred  quajitum  ejl  a  Priorcj  ft  quidj  isfc.  the  judg- 
ment that  was  given  was  diffum  eft  Priori,  quod  refpondeat  fine  auxilio  s 
and  accordingly  the  judges  came  into  parliament  and  agreed,  that 
new  entries  (hould  be  made,  as  was  defired  by  the  prior,  and  there* 
upoif  the  prior  brought  a  writ  of  error  in  parliament  upon  the  record 
ib  amended.  . 

Thefe  occurrences  did  the  next  parliament  following,  viz.  8  R*  2. 
draw  on  the  aA  of  8  R.  2.  cap.  4.  againft  the  rafing  of  records,  and 
the  £ilie  entring  of  pleas,  whereby  it  is  ena£ted,  **  That  if  any  judg« 
**  or  derk  be  of  default  (fo  that  by  the  fame  de&ult  enfuetii  diflie>- 
^  rifon  •f  any  of  the  parties)  fufficiendy  convidl  befwe  the  king  aod 
*<  his  council,  in  that  way  that  the  king  and  his  coui^cil  fhall  deem 
^  rcafanable»  within  Xm9  y?an  after  the  defikult  made,  (^r«  he  ihtiS 
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be  puniibpd  by  tine  and  ranifom  at  the  king's  wilt,  and  fatisfy  the 

party. 

Thus  this  aA,  fettled  ic»  and  fo  it  (bod  till  8  H.  6.  but  in  ^is  a& 
there  occurred  fome  inconveniences.  I.  The  way  of  trial  before  the 
kiiig  and  council  was  difficult  and  inconvenient  2.  Tlie  punifli- 
ment  as  to  the  clerks  feemed  too  gentle.  3.  It  did  «ol  meet  with 
the  inconveniences  of  ftealing  records.  4.  It  was  found  of  great  in- 
convenience to  the  due  adminiftration  of  juftice;  for  the  judges  have 
often  occafion  upon  their  own  memory  of  the  record^  and  fome- 
l<.^  ..  times  upon  examinadon,  to  redlify  undue  entries,  and  were 
y  ^"-J  required  in  fome  cafes  to  amend  the  mifentries,  or  fmall  noif- 
takes  in  records  by  the  ftatute  of  14  £.  3.  cap,  6.  and  other  ftatutes» 
ly.bich  could  nor  be  done  without  ra^ures  and  alteradons  of  the  record 
and  roll. 

To  remedy  the  latter  of  thefc  inconveniences  in  the.  beginning  of 
this  very  ftatute  of  8  H,  6.  cap.  12.  and  farther  by  the  ftamteof  8  .ff.  6. 
Cifp.  15.  a  liberal  power  is  given  to  the  juftiqes  to  amend  records^  in 
the  purfuance  of  wjiich  power  they  were  by  tbcfc  afts  of  8  H.  6. 
protedbd  againft  the  dangers  and  fi^verity  of  the  a<9:  of  iS.  2. 

,  And.  then  this  a  A  proceeds  to  indiSt  puiiiihaient  of  fidony  againft 
clerks  and  others,  that  willingly  avoid  records,  Uff.  whidi  penal  law 
did  not, at  all  extend  to  judges  upon  three  apparent reafons.  1*  Be* 
caufe  by  this  very  law,  judges  had  power  upon  examination  to  amend 
rocords.  2-.  Becaufe  the  judges  of  the.feyeral  courts  are  made  the 
judges  to  hear  and  determine,  thefe  ofieofes.  And,  3.  This  chufe 
not  mentioning  judges  (as  that  of  8  R»  2.  did);  but  beginning  widi 
clerks  and  other  perfons,  judges  fhall  not  be  included,  who  are  fu- 
perior  officers,  upon  the  reafon  given  in  the  2  Co.  Rep.  ca/us  arc/ii^ 
€pifcopi  Cant\  and  accordingly  it  is  agreed  by  my  lord  Coie^  P.  d 
cap.  19.  /.  72. 

Now,  I  come  to  the  confideration  of  the  ftatute  itfelf,  wherein  my 
-  lord  Cete^  P.  C.  cap,  19.  hath  made  a  full  colledlion,  to  which  I  can 
add  little. 

•    •     • 

1.  It  extends  only  to  the  four  great  courts,  of  Wtflmnfttr^  and  not 

to  inferior  courts. 

••  •  • 

But  as  to  tlie  Englijh  part^of  the  court  of  chancery,  it  extends  not| 
bef  aufe  as  to  the  Engltfi  proceeding  it  i&  no  court  of  recoiid. 

But  yet  it  feeqis  it  doth  extend  to  thoie  procefles,  that.ifibe  out  of 
th^t  court  under  the  great  feal>  the.they  be  proceilea  in  okder  to  the 

Enilijk 
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Englijk  proceeding,  as  fuhpoenJi^  attachments,  comitiifEons  to  cx- 
amrne  witncflfes,  becaufc  ihcfe  beirtg  under  the  great  feal,  are  matters 
of  record. 

2.  The  Treafury  is  added,  which  doth  not  only  extend  to  the  re- 
cords of  the  treafury  of  the  courts  of  king's  bench  and  common 
pleas,  but  alfo  to  the  records  in  the  receipts  of  the  exche-  -^  , 
qiierj  tinder  the  cuftody  of  the  treafurer  and  chamberlains  L  5  J 
of  the  exchequer :  and  alfo  to  the  records  in  the  Tower^  and  in  the 
chapel  of  the  rolls,  yea,  and  the  records  gi  the  ciiftody  of  the  clerk 
*of  the  lords  houfe  in  parliament,  (but  not  to  the  journals,)  for  thofe 
arc  the  king's  treafurics  oF  records  of  the  higheft  moment. 

3.  The  offenfes  mentioned  arc  four,  Jiealing^  carrying  away^  w'tth^ 
drawings  or  avoiding  ;  and  this  laft  word  avoiding  is  coniprehenfive, 
for-it  extends  to  raiing,  cutting  off,  clipping,  yea,  and  cancelling  at 
Record. 

4.  But  thefe  muft  be  done  voluntarily^  as  well"  as  felonlce^  and  both 
thefe  words  muft  be  contained  in  the  indictment  upon  this  (lattite. 

A  rafing  or  cancelling  of  a  record  by  the  order  of  that  court  in 
l^hofe  cufbody  the  record  is,  is  no  felony  in  him  that  doth  it,  nor  in 
the  court  that  commands  it,  for  the  court  hath  a  fuperintendencc,  as 
well  ovfer  the  record  as  over  the  clerks. 

5.  it  extends  not  to  judges  for  the  reafons  before  given. 

6.  It  muft  be  fuch  an  embezzling  or  avoiding  of  the  record,  by 
reafon  whereof  a  judgment  is  reverfed,  and  therefore  it  extends  only 
to  judicial  records^  in  any  of  thofe  four  courts  or  treafuries,  be  the 
lodgment  in  a  cafe  criminal  or  civif.  ^ 

-  And  therefore  it  is  equally  an  offenfe  againft  this  ftatute  whether 
the  avoiding,  l^c,  be  after  judgment  given  or  before,  in  cafe  judg- 
ment be  given  after  the  oiFenfe  ;  and  it  is  held,  that  an  outlawry,  tho 
it  ht  per  judicium  corondtorutn^  is  a  judgment  within  this  ftatute. 

If  the  judgment  be  not  aAually  reverfed  by  fuch  embezzling,  fa^r. 
yet  if  it  be  reverfible  by  reafon  thereof,  it  is  within  this  ftatute, 
2R.  3.  10. 

And  it  extends  not  only  to  a  reverfiblencfs  by  writ  of  error,  but  a 
reverfiblenefs  or  avoidablenefs  of  judgment  by  plea,  by  reafon  of  fuch 
Embezzling,  tic.  is  within  this  ftatute,  2  R.  3.  10. 
'   But  what  if  the  ofFcnfe  of  embezzling,  avoiding,  or  rafing,  be 
facb  as  goes  in  ^affirmance  of  the  judgment,  and  makes  it  good, 

O  o  3  which' 
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nvhich  otherwife  were  reverGble,  if  it  ftood  as  before  that  oflfenfe 
committed  ?  tho  this  in  fome  cafes  be  puni(hable  by  the  court  as  a  mif* 
demeanor  in  the  clerk,  yet  it  feems  not  felony  within  this  aA. 

And  the  common  pra&ice  at  this  day  is»  if  the  Vemrt  faaas  ot 
Diftringas  be  erroneous,  and  would  make  the  judgment  erroneous,  if 
filed,  but  being  not  filed,  is  aided  by  the  ftatute  of  18  Elix.  cap.  14* 
the  court  never  compels  the  clerk  to  file  fuch  writs  after  verdi^ 
much  lefs  puniflies  them  for  not  doing  it. 

But  if  A.  B.  be  fued  by  the  original  to  the  exigent  and  outlawed, 
and  afterwards  the  exigent  is  made  C.  B.  and  the  original  is  alfo  Biado> 
C.  B.  to  make  all  agree,  this  is  felony  as  well  in  the  clerk  that  rafedi 
the  original,  as  him  that  rafeth  the  exigent.    2  R.  3.  10. 

7.  If  the  offenfe  ri&th  in  two  counties,  then  it  is  difpuniihaUe. 
UR.  S.  10. 

8.  The  trial  is  to  be  one  half  by  the  clerks  of  the  court,  and  die 
other  half  by  others. 

9.  The  judges  of  the  court  of  the  one  bench  and  the  other  are  by 
this  ftatute  enabled  to  hear  and  determine  it  without  any  other  com- 
miffion,  and  each  of  thefe  courts  have  a  concurrent  juriiidiAioa,  and 
where  it  firft  begins  there  it  is  to  proceed. 

So  that  it  feemeth,  if  the  offenfe  were  in  the  record  of  the  king's 
bench,  the  juftices  of  the  common  bench  may  hear  and  determine  the 
ofienfe,  if  it  be  there  firft  indidled. 

This  power  is  to  hear  and  determine ;  the  confequence  whereof  is, 
that  it  enables  thefe  refytStwc  courts  to  take  indi(^mcnts  of  thefe  of- 
fenfes ;  this,  tho  it  be  intrinfical  to  the  court  of  king's  bench,  (for 
they  fwear  a  grand  inqueft  and  take  indiAments  every  term,)  yet  it 
is  ^  new  power  in  the  common  bench. 

And  altho  the  trial  of  the  ofienfe  is  to  be  a  party-jury  of  clerks 
'  and  others,  yet  the  indidment  may  be  taken^  either  of  clerks  alooe, 
or  of  foreigners  alone,  or  of  both,  for  it  is  only  the  trial  that  is  to  be 
by  a  party-juiy. 

Tfi  ol  '^  ^^  ^^^^  oi  Danby  and  others,  2  R.  3.  10.  thefe  points 
••  ^  J  were  rcfolvcd  upon  this  ftatute,  1,  If  the  ofienfe  be  entirely 
committed  in  the  county  where  the  court  of  king's  bench  or  com* 
mon  pleas  fit,  it  may^be  tried,  heard  and  determined  by  either  court 
without  a  fpecial  commifiion,  for  the  a£t  of  parliament  is  a  com* 
miffion,  2.  If  it  be  committed  entirely  in  a  foreign  county,  or  be 
conunittcd  in  the  county  where  die  court  fits,  and  dien  the  court  re* 

moi* 
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move  into  another  county,  k  muft  be  heard  and  determined  in  the 
county  tvhere  the  fa£t  was  committed,  and  cannot  be  indi£ted,  heard 
or  determined  in  another  county  than  where  it  was  done.  3.  Tliat 
therefore  in  that  cafe  there  muft  be  a  fpecial  commiffion  to  the  juftices 
of  the  one  court,  or  to  the  juftices  of  the  other,  to  hear  and  deter- 
mine the  oflfenfe  in  that  other  county,  and  then  they  may  there  take 
the  mdiflment  and  try  the  offender  by  a  party-jury  according  to  the 
2L& ;  but  it  feems,  if  the  indtflment  be  taken  by  virtue  of  fuch  com- 
miffion, it  may  be  removed  into  the  king's  bench  by  Certiorari^  if 
indifted  before  them,  and  then  tried  according  to  the  dire^on  of  the 
zGt.  4*  If  the  offenfe  were  committed  in  LonJohy  where,  by  privi- 
lege and  charter  of  the  city«  the  mayor  is  to  be  one  in  commiffion 
and  of  the  quorum  ;  yet  in  this  cafe  the  mayor  muft  not  be  named  in 
the  commiffion^  but  on!y  the  juftices  of  one  of  the  courts.  5.  If  the 
ofienfe  be  raixt,  an^  partly  in  Aftddlefexj  where  the  court  fits,  and 
partly  in  London^  or  any  other  foreign  county,  the  felony  is  difpu- 
nifliable,  and  fo  it  remains  at  this  day,  tiotwithftanding  the  ftatute  of 
2  W  3  J?.  6.  dip.  24.  6.  But  yet  in  this  cafe  the  offender  committing 
part  of  the  offenfe  in  Middle fex^  may  be  indi£led  of  mifprifion  of  fe- 
lony in  Middlefex^  or  committing  part  of  the  offenfe  in  London^  may 
be  indi£led  of  mifprifion  of  felony  in  London^  and  thereupon  fined  and 
imprifoncd :  and  accordingly  it  was  done  by  the  advice  of  all  the 
judges,  and  the  parties  fined,  for  every  felony  includes  mifprifion* 

And  yet  obferve,  1.  The  felony  was  one  entire  felony  committed 
in  two  counties,  and  therefore  neiilier  enquirable  nor  determinable  in 
one  county ;  for  the  jury  of  tliat  county  cani\ot  take  notice  of  -^  -. 
part  of  the  faft  committed  in  another,  and  yet  the  mifprifion  '•  ^'^^ 
of  that  felony  was  inquirable  and  puniftiable  in  either  county,  where 
but  part  of  the  felony  was  committed,  and  yet  the  jury  in  that  cafe 
muft  take  notice  of  the  entire  felony,  parr  whereof  was  committed  in 
another  county.  2.  Aliho  the  felony  itfelf  is  by  the  aft  limited  to 
^cial  jurifdidion  and  manner  of  trial,  yet  the  mifprifion  of  that  fe- 
lony was  tried  by  a  common  jury,  and  before  the  general  commiffion-* 
ers  of  oyer  and  terminer  in  the  county  where  the  offenfe  was  commit- 
ted.    In  this  offenfe  the  offender  hath  the  benefit  of  clergy. 

11  i7.  6.  cap.  14.  It  was  made  felpny  for  three  years  to  ftiip  mer- 
chandizes of  the  ftaple  in  any  creeks ;  but  this  is  expired. 

18  H,e.  cap,  15.  Exportation  of  wools,  other  than  to  the  ftaple 
of  Calais  or  ftraights  of  Morocco^  felony.  Vidt  fupra^  cap.  61.  ^- 
6^2.  isf  in/ra.  Oo4  18  i/. 
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18  i7.  6.  cap,  19.  Soldiers  departing  from  their  captain  without 
liceofc,  felony.  This,  together  with  thofe  other  fiatuteSy  of  the 
fame  kind,  as  7  iif.  7.  cap.  1  •  3  if.  8.  cap.  5.  I  (ball  refer  to  the 
ftatute  of  2  £.  6.  cap.  2.  where  I  (hall  take  tlie  whole  matter  o^ 
foldiers  departing  into  confideration. 

28  H.  6.  cap.  4.  It  is  felony  to  take  a  diftreCs  in  the  counties  and 
royal  feignories  in  fFales  or  dutchy  of  Lancajier^  and  carry  them  oat 
of  the  faid  counties,  dutchy  or  feignories,  lie.  faving  for  the  lords  of 
fees  di(lraintng.  This  ad  was  to  continue  only  £ve  years,  and  then 
expired. 

33  i/..6.  cap.  1.  If  houfhold  fervants,  after  the  death  of  their  maf- 
ter,  violently  and  riotoufly  take  and  fpoil  the  goods  of  their  mailer, 
and  the  fame  diftrlbute  among  themfelves,  upon  complaint  made  by 
the  executors,  or  two  of  them,  to  the  chancellor,  the  chancellor 
with  the  advice  of  the  chief  jufUces  and  the  chief  baron,  or  two  of 
them,  fhall  diredl  writs  of  proclamation  to  the  (herifffor  the  ofienden 
to  appear  in  the  king's  bench  upon  fome  day  certain,  fifteen  days  at 
leaft  after  the  proclamation. 

|.^     .      And  if  he  appear,  he  (hall  be  committed  to  anfwer  tb^ 
*-  ^^-*  fuit  of  the  executors  by  bill  or  writ;  but  if  he  appear  not  at 
the  return  of  the  virrit,  after  proclamation  fo  made,  he  (hall  be  attaint 
of  felony. 

Thiis  (latute  extends  to  one  executor,  if  but  one,  and  to  adminiftra* 
tors,  if  no  executors,  to  a  lord  keeper  of  the  great  feal,  when  ne 
chancellor. 

This  was  a  propcfs  much  in  ufe  in  cafe  of  great  ofienfes,  efpecially 
about  this  king's  reign,  to  conviA  men  fometimes  in  civil  oj^enfes, 
Ibmetimes  in  cafes  criminal  upon  default  of  appearance  at  the  return 
of  the  proclan^ation.     Vtdc  Stat.  5  i7.  4  cap.  6.  11  JFf.  6.  cap.  11. 

But  this  attainder  doth  not  exclude  the  ofiender  from  clergy.  Co^ 
P.  C.  cap.  43.  p.  104. 

12  £•  4.  cap.  $.  All  wools,  woolfells,  morling  and  (horlingof 
tVefimoreland^  Cumberland^  Northumberland^  and  Durham^  to  be 
ihipped  out,  (hall  be  (hipped  at  Newcqfile  upon  Tine^  and  thence  to 
Calais  or  AJiddleborough^  there  to  be  (bpled  and  uttered,  and  all  odier 
wools,  woolfels,  morling  and  (horling,  to  be  conveyed  only  to  the 
flaple  of  Calais ;  if  any  attempt  to  the  contrary,  it  (hall  be  felonyt 
laving  the  king's  prerogative  to  licenfe  tranfportation  elfewhere.  Tbli 
a£l  to  continue  for  five  years  only,  and  fo  it  expired. 
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17  £.  4.  ^ap.  1.  If  aay  (hal)  cany  or  c^ufe  to  be  carried  out  ofttus 
realm  or  fValeSj  aay  manner  of  money  of  the  cdn  of  this  rc^alm*  or 
any  other  realm,  plate,  veflel,  mafs  bullion,  jev^ek  of  gold  wrought 
or  unwrott^t,  or  £lver  without  the  kkig's  liceofe,  except  die  perfoos 
difpenfed  with  by  the  ftatute  of  2  H.  6..  epp.  €.  it  ihall  be  felony. 

This  z6t  was  to  continue  only  for  feven  yejtrs. 

And  by  the  z&  of  4  H,  7.  cap.  123«  it  was  re-ena£ked  again  to  con« 
tinue  twenty  years;  and  by  die  ftatute  of  1  i7.  8.  cap.  13.  it  was  con* 
tinned  till  the  next  parliament,  (fj  and  theo  difcontinued ;  but  by  the 
a£t  of  7  E,  6.  cap.  6.  it  was  revived  for  twenty  years,  and  then  ex«» 
pired ;  fo  that  at  this  day  the  exportation  of  gold  and  filver  is  not  fe« 
lony,  but  remains  only  under  the  penalty  of  thofe  ftatutes  that  pro* 
hibit  its  exportation  under  pains  of  forfeiture ;  for  the  ad  of  -^  . 
17  £.  3.  did  not  make  expor^tion  felony,  (g)  And  having  I-  ^^^ 
fhis  occafion  I  ihall  here  once  for  all  give  an  account  of  the  laws  m 
force  againft  the  exportation  of  money  and  bullion. 

By  the  ftatute  of  9  £.  S.  cap.  1  None  are  to  carry  any  fterliag  out 
of  the  realm  oi  England^  nor  filyerin  plate,  nor  veflel  of  gold  or  filver* 
upon  pain  of  forfeiture  of  the  fame,  that  he  ihall  fo  carry,  without 
the  king's  licenfe ;  this  is  confirmed  in  fubftance  by  38  E.  3.  cap.  2^ 
5  R.  2.  cap.  2. 

By  the  ftamte  of  2  H.  4.  cap.  5.  if  any  gold  or  iilver  be  found  in 
the  keeping  of  any  upon  his  paftage  over  fea,  in  any  ihip  or  veflel  to 
go  out  of  any  port  or  creek  without  the  king's  licenfe,  it  ihall  be  for- 
feit,^ faving  his  reafonable  expenfes. 

Merchants  ftrangers  to  lay  out  one  half  of  the  proceed  of  their  mer- 
chandize upon  EnglijA  merchandize,  and  may  carry  over  the  other 
moiety. 

By  the  ibmte  of  4  H.  4.  cap.  15.  AU  merchants,  and  ikrangon,  and 
others,  that  (ell  merchandizes  here^  ihall  lay  out  the  money  thereby 
arifing  in  other  merchandizes  of  Engiand^  to  carry  the  fame  without 
carrying  any  gold  or  filver  in  coin,  plale  or  ma€s  out  of  this  realm, 
upon  pain  of  forfeiting  all  the  iame,  faving  always  their  rQafbnable 
expenfes. 

This  a£Vis  ftill  in  &>rce^  and  received  a  &]f^  coo&rmatiQn  by  (hft 
ftatute  of  5  //.  4  cap.  9.  9  H.  5.  cap.  l/ 

{;)  But  not  IS  to  the  penalty  of  felon/,  for.  that  ij  excepted  in  the  ifti 
{£)  Esccpt  in^thc  fevclitr,  if  he  conMenttd  wilh  any  to  expoit  i|^ 

2H. 
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2  H.  6.  CMp,  6.  No  gold  or  filver  to  be  carried  out  of  the  realm 
contrary  to  the  former  ftatutes,  except  for  payment  of  the  king*s 
fbldicrs,  upon  pain  of  forfeiture  of  the  value  of  the  fum.  fo  carried, 
one  fourth  part  to  the  difcoverer,  except  ranfom  of  prifoners,  and 
money  that  foidiers  carry  for  their  neceflary  coiU,  and  for  horfes  add 
Iheep  bought  in  Scotland. 

3*  H.  7.  eap.  8.  All  foreign  merchants  ihall  employ  dieir  money 
veceired  in  ports,  fie,  upon  merchandize  or  commodities  of  this 
yeal^  the  prodf  to  lie  upon  the  merchanty  upon  pain  of  forfeiture  of 
•II  bis  goodsy  and  a  year's  imprifonment.  This  claufe  of  the  ibtute 
€>f  11  E.  4.  made  perpetual. 

M  /;!      *^  ^'  '■  ^^^'  ^*  None  to  convey  any  coin,  bullioB,  or 

I  ^   ^  plate,  above  the  value  of  6j.  %d.  out  of  this  realm  into  Ireland^ 

nor  convey  fuch  buIliAn,  plate  or  coin  into  any  ihip,  boat  or  other 

^paflel,  upon  pain  of  forfeiture  thereof,  and  making  fine  and  ranfom 

•t  the  king's  will. 

So  thefe  feveral  ftatntes  lie  in  the  way  of  tranfportation  of  bnlfion 
or  coin,  tho  the  afl  of  n  £•  4.  and  other  ads  making  it  felony  are 
expired,  (h) 


CHAP.    LXIIL 


Concerning  the  new  felonies  ena^ed  in  the  times  ^R.  3.  H.  1,  H.  S. 

£.  6.  and  Queen  Mary. 

IFincl  no  new  felony  enadted  in  the  (bort  reign  of  R4  3. 
By  the  ftatute  of  1  H.  7.  cap.  7.  **  At  every  time  as  informa- 
**  tion  (hall  be  made  of  any  unlawful  hunting  in  any  foreft,  park  or 
**  warren  by  night,  or  with  painted  £ices,  to  any  of  the  king's  council, 
*'  or  to  any  of  the  juftices  of  peace  in  the  county  where  any  fuch 
»•  huntine:  fliall  be  had,  of  any  perfon  fo  fufpefited  thereof,  it  ihall  be 


(b]  By  13  (sf  14  Car»  1.  cap*  31.  The 
neltini^  down  the  (ilver  money  of  this  realm 
if  prohibited,  on  piin  of  forteiting  it,  and 
double  the  value;  and  by  15  Car,  z.  caf*  7. 
it  it  lawful  to  export  forei^  coin  or  bul- 
lion, provided  an  entry  be  made  thereof  at 
the  euftom-boufe :  but  by  6  fisf  7  XT.  3. 
aap.  17.  and  7  ^.8  ^.  3^.  cap,  19.  before 
tho  fvae  be  (bipt.  it  is  ncccdjury  there 


(hould  be  a  certificate  from  the  lord  majror 
and  court  of  aldemen  of  LontUm,  that  oath 
bad  been  made  before  them  by  the  owner 
of  the  faid  bullion,  and  by  two  or  more 
credible  witneflea,  that  the  faid  buiHoo, 
and  every  part  thereof,  is  foreis:a  buliio"* 
and  that  no  part  thereof  wac  toe  coin  of 
thia  kingdom,  or  clippings  thereof,  o' 
plate  wrought  wicbin  thu  luog doa. 

tf  lawful 
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<'  lawful  to  any  of  the  fame  council  or  juftices  of  peace,  to  whom 
**  fuch  information  ihall  be  made,  to  make  a  warrant  to  the  .^  ^ 
iberiff  of  the  county ,  conftable,  bailiff,  or  other  officer  '-  ^' -* 
within  the  fame  county,  to  take  and  arreft  the  fame  perfon  or  per- 
'*  fons,  of  whom  fuch  information  (hall  be  made,  and  to  have  him  or 
'*  them  before  the  maker  of  the  faid  warrant,  or  any  other  of  the 
king's  faid  council  or  juftices  of  peace  of  the  faid  county ;  and  that 
the  faid  counfellor  or  juftice  of  peace,  before  whom  fuch  perfon  or 
perfons  (hall  be  brought,  by  his  difcretion  have  power  to  examine 
**  him  or  them  fo  brought  of  the  fame  hunting,  and  of  the  faid  doem 
**  in  that  behalf;  and  if  the  fame  perfon  wilfully  conceals  the  fame 
hunting,  or  any  perfon  with  him  defe£Uve  therein,  that  then  tlie 
fame  concealment  be  againft  every  perfon  fo  concealing,  felony  s 
the  fame  felony  to  be  inquired  of  and  determined  as  odier  felonies 
**  within  this  realm  have  ufed  to  be ;  and  if  he  tAen  confefe  the  truths 
**  and  all  that  he  (hall  he-examined  of  and  knoweth  in  that  behalf,  that 
**  then  the  faid  offenfes  by  him  done  be  againft  the  king  our  fovereiga 
*'  lord  but  trefpafs  fineable,  by  reafon  of  the  faid  confeillon,  at  the 
**  next  feffions  of  the  peace  to  be  holden  for  the  fame  county  by  the 
king's  juftices  of  the  fame  feffions  to  be  there  fefled ;  and  if  any  ref- 
€ou6  or  difobeyance  be  made  by  any  per&n,  the  which  fo  (hould 
**  be  arretted,  fo  that  the  execution  of  the  fame  warrant  thereby  be 
**  not  had,  then  the  fame  refcous  and  difobeyaiKC  be  felony  inquitable 
and  determinable,  as  is  aforefaid ;  and  if  any  perfon  be  convifl  of 
fuch  hunting  with  painted  faces,  vizors,  or  otherwife  difguifed,  to 
the  intent  he  (hould  not  be  known,  or  of  any  unlawful  hmiting  ia 
the  night,  then  the  fame  perfon  fo  convi<^  to  have  fudi  punifhment^ 
*•  as  he  (hould  have,  if  he  were  convift  of  felony,  faj 

My  lord  Coif  9  P.  C.  cafi.  81.  hath  given  us  the  whole  learning  it 
this  ftatute,  viz. 

1.  The  hunting  with  vizors  or  painted  &ces  in  the  day-time,  r/^A^ 
and  the  hunting  in  the«ight  with  or  without  fuch  vizors,  is  "*  "^   -' 
felony;    but  the  party  may  make  it  trefpafs  only,   if  he  pleafes* 
J)j.  50.  a. 

fa)  Bae  ndw  by  9  Gte.  i.  cap.  41.  (con-  my  deer,  or  rob  any  wtrren,  or  fteal  fifli 

tinued  by  6  Geo,  ».  cap/ if.]  it  it  made  fe-  out  of  any  river  or  pond,  or  for  any  pcr- 

lony  without  benefit  of  clergy  for  any  per-  foa  unlawfully  to  hunt  any  deer  in  the 

fon  being  armed  with  any  offenfive  wea-  king*«  forefts,  6f c.  op  malicionily  to  break 

pont,  and  having  their  faces  blacked  or  down  the  head  of  any  fi(h-pond,  whereby 

difguifed,  to  appear  in  any  foreft,  chafe,  the  fifli  Atall  bt  Uft  or  dcftroyed. 


ct 
u 


^^  or  anlawfully  to  bunt,  kill  01  fteal 


2.  It 
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2.  It  doth  not  extend  to  the  forofty  or  chtfe,  or  praric  of  die  iio^t 
(b)y  nor  to  forefts,  parks,  or  warrens  in  reputatkn  only,  ^nd  ect 
in  right. 

S.  The  complaint  may  be  made  to  any  one  juftke  of  peate  or  d 
the  councily  and  the  warrant  may  be  granted  by  any  6tie.  \ 

4.  The  warrant  muft  be  in  writing  under  feai,  and  grounded  BpcQ 
an  examination  (hewing  a  probable  caufe  of  fufptcioft. 

5.  When  die  oifender  is  brDUght»  he  mnft  be  examined  of  Ae 
h&  done  by  himldf,  and  then  of  the  hdt  done  by  others,  but  6ot 
vpon  oath. 

6.  A  hunting  without  killing  is  within  the  penalty. 

7.  Tho  the  hunting  be  not  felony,  yet  the  refcue  Or  difobeyance 

is  felony.  1 

S.  But  the  refcue  or  difobeyance  made  felony  is  only  that  ^icfa  il 

done  by  the  party,  not  by  a  ftranger. 

And  altbo  the  party  refcue  himfelf,  yet  if  he  be  re-taken,  fo  2s 

cacecution  of  die  warrant  be  had,  it  is  no  felony. 

9.  If  the  party  plead  not  guilty,  and  is  convift  of  the  iaA,  it  it 
Iblony;  but  if  he  confefs  upon  his  arraignment,  it  then  becomes 
only  a  trefpafi  finable,  tho  he  denied  it  upon  his  firft  examinarioA. 

10.  It  is  held,  that  if  he  confefs  not  but  conceals  upon  his  tt^ 
mination  before  the  juftice,  this  alone  makes  it  not  felony,  fieidier 
can  he  be  indided  upon  this  ilatute  for  fuch  concealment ;  but  it  moil 
be  a  judicial  concealment,  namely,  if  being  indidled  for  the  hund&|t 
he  upon  his  arraignment  centals,  then  he  (hall  be  tndidlbed  de  »§v9 
for  fuch  concealment;  and  if  convi^  thereof,  he  ihall  be  anaiiitcf     ' 

VA     1  ^^^  ^^^  concealment,  tho  this  feems  a  difBcult  expofition; 

*-  ^"•'  fcj  for  upon  his  arraigmnent  for  the  hunting  he  only  anfwers     j 
to  that  indi^ment,  and  is  not  examined  touching  others  ;  and  b^des, 
if  he  be  indifted  for  the  hunting,  if  there  be  evidence  to  conviA  him  of 
the  fad,  he  is  convi<3  of-  felony  before  the  indi£lment  for  cooceal- 

fi)  At  to  this  cafe,  a  remedy  waa  pro-  upon  his  examination  before  the  jnfiice; 

vidcd  by  31   if.  8.  cap,  12.  whereby  this  for  after  the  a£l  had  given  power  10  thrf 

cffenfe,  if  committed  in  the  king's  forefts,  juftice  to  examine  the  fufpefied  p^tfooy  it 

&c,  ia  abfolutely  made  felony;   but  that  immediately  adds,   and  if  the  Jame  frj:* 

fiatute  being  repealed  by  the  general  claufe  toiifuUy  coneeali^  Sec,  tbt  faid  ctmctsbmat 

of  I  JE.  6.  caf,  12.  a  remedy  was  again  pro-  Jkail  he  fftlwf\   snd  if  he  then  emfejM  tie 

vided  by  the  ftatute  of  9  Geo,  i.  al>ove«  truth,  and  aU  that  he  /haU  he  mmmbnd  tf% 


mentioned.  bit  ^ffinje  Jball  he  hwt  tf€Jfofs  $  tKe  word 

(c)  This  difficulty  arifes  from  the  afore-  then  mews  the  time  of  confelfiNMi  to  be  at 

ftid  conftffudion  of  the  a6l,  that  it  rauft  the  examination,  and  therefore  the  coa- 

intend  a  judicial  coQcealment^  whereas  the  cealment  likewife  muft  be  intended  to  be 

%Si  fecms  plainly  to  mean  a  concealment  at  that  cime, 

X  mcnc 


(i 
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nent  coincs ;  and  if  there  be  not  evidence  to  convid  him  of  the  piin* 
cipal^  how  ihall  there  be  evidence  to  conviA  him  of  the  conceait»ent<?^ 
11.  The  concealment  that  makes  a.  felony,   muft^  be  a  wilM. 
concealment. 

•  By  the  ftatute  of  3  H.  1.  cap,  2.  It  is  enabled)  **  That  wheroai^ 
women,  aa  well  maidens,  as  widows  and  wives  having  fubftanoeSy- 
fome  in  moveable  goods,  fome  in  lands  and  tenements,  and.  fomc 
being  heirs  apparent  to  their  anceftors,  had  been  often  taken  hj- 
mifdoers  contrary  to  their  wills,  and  after  married  to  fuch  mifdoers» 
'^  or  to  others  by  their  aiTenc,  or  defiled  to  the  great  difpleafure  c£ 
*^-  God,  contrary  to  the  king's  laws,  and  difparagementi  of  the  £adl? 
**  women,  and  utter  heavinefs  and  difcomlfortof  their  friends,  and  to- 
''•evil  example  of  others,   it  is  therefore  oidained,  eftablifliei  and" 
enafted  by  our  fovereign  lord  the  king,  by  the  advice  of  the  lonb- 
fpiritlial  and  temporal,  and  commons  in  the  faid  parliament  aiTefik* 
bled,  and  by  audiority  of  the  fame^  That  what  perfon  or  perfons 
**  from  henceforth  taketh  any  women yi  againft  her  will  unlawfully* 
*'tlMit  is- to  fay,  maid,  widOw,  or  wifey  thzt /uch  taking,  procuring^ 
abetting  to  the  fame,  and  aUb  receiving  wittingly  the  fame  woman 
fo  taken  againft  her  will,  and ,  knowing  the  fame,  be  felony ;  aad 
''that  fuch  mifdoers^  takers,  and  procurators  to  the  fame,  and^re^* 
ceivers,  knowing  the  fame  offenfein  form  aforefaid,  be  henceferdi 
reputed  and  judged  as  principal  felons.     Provided  tliat  this  adi  extend  • 
'*'not  to  any  perfon  taking  any  woman)  only  claiming  her  -^^  ^ 
•*'as  his  ward  or  bond-woman.  ■-        ^* 

For  the  making  of  a  felony  within  this  llatute,  there  muft  be  theie^ 
circumftances  on  the  part  of  the  woman:  1.  That  the  maid,  wife^ 
or  widow,  have  fubftance  of  goods  or  land,  or  be  heir  apparent. 
2.  That  ihe  be  taken  away  againft  her  will.  3)  That  ftie  be  mar^ 
ried  to,  or  defiled  by  the  mifdoer,  or  fdmc  others  by  his  confent. 
Without  thefe  three  concurring,  it  makes  no  felony  within  this  fta« 
tute,  3  (fl?  4  P.  W  A/.  DaliJfaH  22.  4t  That  ftie  be  not  in  ward, 
or  a  bond-woman  to  the  perfon  thkt  taketh  ho*,  or  caufeth.  her  to  be  t 
taken  only  as  his  ward  or  bond- woman.     Co.  P.  C,  cap.  \2.p.  61. 

In  FklwoOiTt  cafe,  M.  13.  Car.  I.  B.  R.  Cro,  p.  482.  484.  488. 
492.  thefe  points  were  refolved :     1 .  That  if  a  woman  be  taken  avtray 
forceably  in  the  county  tA  Mtddltjex^  and  married  in  the  county 'o£. 
Surrey^  the  fa£l  is  indidable  in  neither  c6unty ;  for  the  taking  without 
the  nurriagoi  nor  the  marriage  without  the  takihgi>  make  not  fefeny* 

2.  But . 


« 
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S.  But  if  (be  were  taken  in  the  countj  of  Afiddlefix,  and  carried  into 
die  county  of  Surrijf  fo  that  it  is  a  continuing  force  in  Surrej^  cho  be- 
gun in  MiddUfeXf  and  then  die  is  married  in  Surrey^  there  the  o&nder 
inay  be  indidled  upon  this  fiatute  in  Surrey,  3^  Tho*  poffiUy  the  mar* 
riage  or  the  defilement  might  be  by  her  confimt,  being  won  thereunto 
by  flatteries  after  the  taking,  yet  this  is  felony,  if  the  firil  takmg  away 
were  againft  her  will  (d).  4.  That  if  as  well  the  marriage  as  the 
taking  away  were  againft  her  wilU  fo  that  the  marriage  was  Yoidablet 
yet  it  is  a  marriage  de  faGo^  and  dierefore  being  taken  away  againft 
licr  will»  and  alio  married  againft  her  will,  it  is  felony  widiin  this  fia- 
tute. 5*  That  it  is  not  neceflary  in  the  indidment  to  fay,  that  (he 
was  taken  ta  inientione  to  marry  or  defile  her,  becaufe  the  ftatute 
liath  no  fuch  words  of  ea  inientione.  But  fiirther,  he  marrying  her 
the  fame  day  he  took  her,  it  muft  needs  appear,  that  it  was  ea  ikien* 
tiont ;  yet  thefe  words,  ei  intentione  ad  ipfun  maritatuT^  are  ufusUy 
.^^  ^  added  in  indidbnents  upon  this  ftatute,  and  it  is  fafeft  fo  to 
**  J  do.  6.  That  the  woman  thus  taken  away  and  married  may 
be  fwom  and  give  evidence  againft  the  offender,  who  fo  took.ani 
married  her,  tho  (he  be  his  wife  ^y!i^0. 

And  all  thefe  points  were  accordingly  refolvedy  JF7.  94  bt  25  Cor.  2. 
in  BrawH*s  cafe  fej^  upon  this  ftatute,  only  the  indidfanent  ran,  ceph 
ed  inUntiom  ad  ipfam  maritandam :  die  offender  was  conviA  and  ex* 
ecuted :  and  the  reafons  why  the  woman  was  fwom  and  gave  evidence 
in  the  cafe  of  Brown  yferc^s  1 .  Becaufe  the  taking  away  of  the  woman 
and  marrying  were  the  fame  day,  and  (he  was  refcued  out  of  their 
hands,  and  the  offender  taken  the  next  day,  and  fo  all  dont  flagrante 
crimine*,  2.  It  was  but. a  forced  marriage,  and  fo  no  marriage  dejure, 
3.  There  vi^as  no  cohabitation.  4«  Concurring  evidence  to  prove  the 
whole  fad.  But  had  ffie  freely  without  conftraint  lived  with  him 
that  dius  married  her,  any  confiderable  time,  her  examination  in 
evidence  might  be  more  queftionable. 

By  the  ftatute  of  39  Elix,  cap.  9.  Clergy  is  taken  away  from  the 
principals,  procurers,  and  acce(raries  before  the  offenfe  committed. 

By  diis  a&  ofSH.'h  the  procurets,  as  well  as  the  mifdoers  tfaem- 
felves,  and  any  perfon  dut  receives  die  woman  thus  taken  away,  ate 
principals  by  this  (btute,  and  fo  oufted  of  clergy ;  but  he  that  receives 
die  offender  knowingly,  is  only  aoceflQuy  after^  and  not  exdud^ 
from  clergy. 


/4}  Add  fo  it  wai  refolved  in  Swen/ftt^t     Bcntioned  were  likewifc  ruled* 
csie,  Jf.  1  A»»*  Stait  Tr»  FpL  V.  f,  4(8.         (gj  3  Xe^,  i^p  i  fm*  S4S« 
la  wfaicb  ciff  soft  of  the  Oll^  poiatt  htra 
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Qm^pre,  Whether  tho  the  receiver  of  the  woman  be  made  prindpal 
by  the  a£l  of  3  H.  7.  he  were  intended  to  be  oufttd  of  clergy  by  39 
EJiz.  cap.  9. 

The  ftatute  of  3  H.  7.  cap.  14.  recites,  "  That  forafmuch  as  by 
**  quarrels  made  to  fuch  as  have  been  in  great  authority,  office,  and 
<<  of  council  with  the  kings  of  this  realm,  hath  enfued  the  deftrac- 
tion  of  the  kings  and  undoing  of  this  realm,  (b  as  it  hath  appeared 
^'  evidently,  when  compaffing  of  the  death  of  fuch  as  were  the 
king's  true  fubje£ls  wzs  had,  the  de{lru£Uon  of  the  prince  was 
imagined  thereby,  and  for  the  moft  part  it  hath  grown  by  the 
malice  of  the  king's  own  hou(hold  lervant^  as  now  of  late  fuch 
a  thing  was  like  to  have  enfued ;  and  forafmuch  as  by  -^^  ^ 
**  the  law  of  this  land,  if  a£hial  deeds  be  not  had,  there  is  ^  ** 
*'  no  remedy  for  fuch  falfe  compaffings,  imagihations,  and  con* 
**  federacies  had  againfl  any  lord,  or  any  of  the  king's  council,  or 
*\  any  of  th^  king's  great  officers  in  his  houfhold,  as  fteward,  trea- 
**  furer,  comptroller,  and  fo  great  inconveniences  might  enfue,  if 
**  fuch  ungodly  demeaning  (hoiild  not  be  ftraitly  punifhed  before 
**  that  a Aual  deed  were  done ;  therefore  it  is  ordained  by  the  king, 
**  and  the  lords  fpiritual  and  temporal,  and  the  commons  of  the  laid 
parliament  aflembled,  and  by  authority  of  the  fame,  that  from 
henceforth  the  fteward,  treafurer,  and  comptroller  of  the'king's 
*^  houfe  for  the  time  being,  or  one  of  them,  (baU  have  full  power 
and  authority  to  inquire  by  twelve  fad  men  and  difcreet  peribns  of 
the  exchequer  roll  of  the  king's  houfliold,  if  any  perfon  admitted 
**  to  be  his  fervant,  fworn,  and  his  name  put  into  the  chequer  roll 
^^  of  his  houfliold,  whatfoever  he  be,  ferving  in  any  manner,  office 
*'  or  room,  reputed^  had  or  taken,  under  the  ftate  or  degree  of  a  lord, 
**  make  any  conipiracies,  compaffing,  confederacies  or  imaginations 
with  any  perfon  or  perfons  to  deflroy  or  murder  the  king,  or  any 
lord  of  this  realm,  or  any  other  perfon  fworn  to  the  king's  council, 
<*  fteward,  treafurer,  or  comptroller  of  the  king's  houfe,  that  if  it  be 
**  found  before  the  faid  fteward  for  the  time  being  by  the  faid 
•*  twelve  fad  men,  that  any  fuch  of  the  king's  fervants  as  is  above- 
*'  faid,  ha^  confederated,  compafTed,  confpired,  or  imagined,  as  is 
**  aboveflRd^  that  he  fo  found  by  that  inquiry  be  put  thereupon  to 
*'  anfwer,  and  the  fteward,  treafurer,  and  comptroller,  or  two  of 
*^  them,  have  power  to  determine  the  fame  matter  according  to  the 
'*  law ;  and  if  he  put  him.  in  trial,  that  then  it  be  tried  by  other 

"  twelvt 


"  twelte  ikd  men  of  the  fame  hdufliold ;  and  that  fuch  mtfiioera  have' 
*  no  challenge  bnt  for  malice.  And  if  fuch  mifdoers  be  found  gniltjr 
**  by  confeflion  or  otherwife,  that  the  faid  ofienfe  be  jodgedfelonyi 
'*  and  they  to  have  judgment  and  Execution  as  felons  attaint  ought 
^  tb  have  by  the  common  law. 

-»^^  FiJe  the  obfervations  of  my  lord  Cote  upon  this  ad,  Cc, 

^  ^^  P.C.  cap.  4.  where  on  the  part  of  the  ofihider  there  muft 
be  thefe  qualifications,  t'/s;.  1.  He' muft  be  the  king's  fwom  fcr- 
vaht.  2.  His  name  muft  be  in  the  chequer  roll.  3.  He  muft  be 
under  the  degree  of  a  lord.  4.  Tho  his  confpiring  with  another 
not  of  the  houfhold  be  an  oftfcnfe,  yet  be  only  of  the  houfhold  ]$ 
die  felon. 

On  the  part  of  the  perfon  againft  whom  the  con^hacy  is,  are 
diefe  requifites:  1.  The  confph-acy  to  mtirder  the  king ;  or  2.  A 
lord  of  the  realms  but  yet  only  fuch  a^  is  fwom  of  the  king's  privy 
cerancil.  3.  Any  other  of  the  king's  privy  council,  tho  under  the  de- 
gree of  a  lord.  4.  Hie  fteward,  treafurer,  or  compcrolier  of  the  king's 
Ifoufe,  tho  neither  a  lord  nor  of' the  privy  council. 

He  power  to  hear  and  determine.  1.  The  fteward,  treafurer, 
snd  comptroller,  [or  any  two  of  them,  have  power  to  determine,*] 
dio  die  z&  faith,  they  or  any  one  of  them  may  inquire.  2.  If  a  fer- 
tsint'of  the  king's  houfe,  utfipra^  confplre  the  death  of  the  fteward, 
treafurer,  and  comptroller,  yet  they  reinain  the  only  judges  in  diis 
caufe  by  this  aft,  tho  they  may  take  others  to  their  affiftance,  yet 
none  but  they  Ik  as  ju^es.  3'.  The  prefentment' and  trial  muft  be 
only  by  the  fervants  of  the  houfliold.  4.  The  inquiry  msLy  be  by 
twelve  or  more,  but  the  trial  only  by  twelve.  5.  No  challenge  but 
for  malice.  6.  The  confpiracy  muft  be  plotted  in  the  king^s  houf- 
hold.    7.  The  offender  is  to  have  his  clergy. 

And  Mtif  this  being  a  new  made  felony,  and  the  manner  of  its 
determination  particulariy  limited,  it  is  not  determinable  before  any 
other  judges,  or  in  any  other  courts,  neither  in  die  king's  bendi,  oyer 
and  terminer,  or  gaol  delivery,  (luicre^  whether  dieir  feffion  mod 
libt  be  in  the  king's  houie. 

By  the  fiatute  of  7  H.  7.  cap.  1 .  Tlierc  is  provifion  of  feldav  againft 
captains  and  foldiers  leaving  then:  fervice ;  but  this  I  fhall  take  up 

•Tke  worda  hm  ia  the  MS»  m.  Or     (o  writtea  by  sniMw,  the  Icaft  MfvinV 
mfy  ffff  0r  m  mw  of  thtm  imvt  ftwr  «»     then  to  bc  at  iboTC. 
»iiftrlrf|1>ttC  ^  fecm  pliialy  to  h^ebMa. 

hew* 
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litmiter,  as  alfo  the  ftatute  of  3  IT.  8.  cap.  5.  which  I  thall  refer  to 
4fi  hP.HM.caf.  3. 

I  come  to  the  time  of  H.  8.  which  was.  fruitfid  in  en-  .^^  - 
ftdling  new  treafons  and  new  felonies,  and  new  offenfes  as  ^  ^^ 
to  Prmnunirc. 

But  there  were  two  aAs  of  parliament,  that  repeald  as  all  new  trea* 
fons  and  mifpriiions  of  treaibns,  fo  all  new  felonies  enadted  at  any 
time  after  d)e  firft  day  day  of  the  reign  of  Henry  8.  viz. 

1  £.  6.  cap,  12-  Whereby  it  is  enad^ed,  **  That  all  ofienfes  made 
^  felony  by  any  ^6i  or  aAs  of  parliament  made  fince  the  23d  day  of 
^*  Aprilt  In  the  iirft  year  of  the  reign  of  king  H.  8.  not  being  felony 
**  before,  and  alfo  all  and  every  the  branches  and  articles-  mentiondf 
**  or  in  any  ways  declared  in  any  of  the  faid  ftatutes  conccf  oing  the 
*'  making  of  any  oiFenfe  or  offenfes  to  be  felony,  not  being  felony 
^*  before ;  and  all  pains  and  forfeitures  concerning  the  fame,  or  any 
*'  of  them,  (hall  from  henceforth  be  repeald,  and  utterly  void  and  of  ^ 
'*  none  efiedl. 

1  Mar.  cap.  1.  Whereby  it  is  enabled,  *<  That  all  offenfes  made 
.**  felony,  or  limited  to  be  within  the  cafe  of  Pramunire^  by  any  a  A 
**  or  a^  of  parliament,  ftatute  or  ftatutes  made  fince  the  firft  day 
•*  of  the  firft  year  of  the  reign  of  king  Htnrj  8.  not  being  felony 
^  before,  iMi  within  the  cafe  of  Pntmunire^  and  all  and  every  branch, 
^  article  and  claufe  mentiond,  or  in  any  ways  declared  in  any  of  the 
**  faid  ftatutes  concerning  the  making  of  any  ofienfe  or  offenfes  to 
**  be  f^ony,  or  within  the  cafe  of  Prdtmumn  before,  and  all  pains 
**  and  forfeitures  concerning  the  fimie,  or  any  of  them,  ftiall  from 
^*  henceforth  be  repeald  and  utterly  void,  and  of  none  ttkSt. 

The  former  of  thefe  ftatutes,  and  alfo  the  latter  repeald  all  new 
felonies  enaded  in  the  time  af  H.  8.  who  began  his  reign  Jpril  22. 
1 509.  and  the  latter  of  thefe  ftatutes  repeald  alfo  the  new  created  fe- 
lonies in  the  reign  of  E.  6. 

But  neither  of  thefe  ftatutes  did  extend  to  piracy  or  robbery  upon 
the  fea,  nor  any  fuch  aS  as  concerned  matter  of  proceedings  touch- 
ing fekmies,  that  were  fuch  before  the  time  of  H.  8.  and  therefore 
thofe  ftatutes  in  the  time  of /f.  8*  that  concerned  clergy,  fanftuary, 
peremptory  challenge,  phlde  or  manner  of  trial  of  felons,  or  j.,^ 
the  ereAing  of  new  jurifdiftions  for  their  trial,  as  that  of  *•  ^-' 
33  H.  8.  cap.  12.  for  felonies  in  the  king's  court ;  for  thefe  adis  were 
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Bot  conftirutivc  of  new  felonies,  .but;  only  diredlions  of  the  coorfe  of 
proceedings  in  cafes  of  old  felonies. 

.,  Thofe  ftatutes  that  made  new  felonies  both  in  the  time  of  i/.  S. 
atid  E.  €.  are  therefore  of  thefe  kinds,  vhc. 

1 .  Such  as  were  enabled  de  novo  in  the  times  of  H.  8.  and  £.  6. 
and  were  never  after  revived  or  re-ena(^ed*  by  any  fubfequcnt  ad  of 
parliament;  fucb  wete  thofe  of  31  //.  8.  cap.  2.  of  breaking  the 
heads  of  ponds,  and  taking  fifl),  31  H.  8.  cap,  12.  and  32  Ji»  8.  cap, 
11.  dealing  of  hawks  eggs,  and  hunting  in  the  king's  forefts,  l^c. 
33  H.  8.  cap.  8.  of  witchcraft.  33  i/.  8.  cap.  14.  of  prophecies. 
37  i/.  8.  cap,  6.  The  burning  of  a  frame  of  timber.  37  H,  8.  c^.  \CK 
Libellous  papers  charging  men  to  have  fpoken  treafon.      23  H.  S. 

'  cap.  )  I.  Breakiug  prifon. 

2.  Such  as  were  repeald  but  enacted  again  in  the  fan\e  kind,  bm 
with  £bn>e  alterations,  as  22  H.  8.  cap,  10.  concerning  Egypiiajs^. 
altered  by  \  i^  2  P.  t^  M.  cap.  4.  and  by  3  Eliz.  cap.  20. 

3.  Such  as  were  Jc  novo  ena<£led  to  be  felonies  in  the  tiaaes  of 
U,  8.  and  E.  6.  and  repeald,  but  re-ena£ted  again,  as  22  H.  8.  €^.  11. 
touching  cutting  oi  Powdike^  renewed  by  2  (^.  3  P.  W  Af.  <ap.  1?. 
^  H.  S.  cap.  5.  concerning  foldiers,  re^ena£led  in  a  great  meafure  hj 
2  E.  6.  cap.  2.  and  4  i^  6  P.  i^  M.  cap.  3.  21  H.  8.  cap.  7.  fer- 
vants  embezzling  their  maders  goods,  by  5  Eli%.  cap.  \P.  25  H.  8. 
cap.  6.  concerning  buggery,  by  5  £//z.  cap.  17*  23  H»  8-  cap.  Ifi. 
concerning  Scotchmen^  re-ena&ed  by  1  Eliz.  a^p.  7.  but  finallv  it- 
peald  by  4  Jac.  1.  cap.  1. 

4.  Some  offenfes  were  made  felony  by  former  a6ts  of  parliaineat 
before  H.  8.  but  had  additions  to  them,  extending  the  felonies  iarcher 
than  tlie  old  adts,  fome  fuph  thing  may  be  found  in  the  (latute  of  3 
H.  8.  cap.  5.  concerning  foldiers  in  relation  to  the  (latute  of  7  H.  7. 
cap.  1.  and  then  the  old  felonies  ftand,  but  the  additional  fdooics 
are  repeald. 

r^fi^l      Concerning  the  £r(l  of  thefe  ranks  of  a^,  I  ihall  fay 
nothing,  becaufe  they  are  now  utterly  void ;  but  concemiog 
the  other  three  ranks  of  ftatutes,  I  (hall  proceed  according  to  their 
orier  of  time. 

Firil,  For  the  (latute  of  aJFT.  8.  cap,  5.  as  alfo  that  of  2  E.  6.  cap.  2. 
concerning  foldiers,  I  ihall  refer  them  to  the  (latute  o{4bf  bP.U 
,  M.  gap.  18. 
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By  the  ftatute  of  21  H.  8.  cap.  7.  It  is  enaScd,  "  That  all  and 
lingular  fervants^  to  whom  any  ca&ets,  jewels,  money,  goods  or 
chattels,  by  his  or  their  maftersor  midrefles,  (hall  from  henceforth 
he  delivert  J  to  keep,  that  if  any  fuch  fervant  or  fervants  withdraw 
•*  themfelves  from  their  mafteis  or  miftreffes,  and  go  away  with  the 
iaid  ca/kets,  jewels,  money,  goods  or  chattels,  or  any  part  thereof^ 
to  the  intcQt  to  (leal  the  fame,  and  defraud  his  or  their  mafters  or 
**  midrelTes  thereof,  contrary  to  the  truft  and  t:onfidence  to  him  or 
**  them  put  by  his  or  their  niaflers  or  midrelTes,  or  elfe  bemg  in  the 
''  fervice  of  his  or  their  mailer  or  miftrefies  without  any  allent  or 
^  commandment  of  his  mader  or  midrefs,  embezzle  the  iameca{ket$, 
**  jewels,  money,  goods  or  chattel?,  or  any  part  thereof,  .or  oiher- 
**  wife  convert  the  fame  to  his  own  ufe  with  like  puipofe  to  fteal  it, 

• 

*'  that  if  the  faid  cafket,  jewels,  money,  goods  or  chattels,  that  any 
**  fuch  fervant  fhall  go  away  with,  or  which  he  (hall  embezzle  with 
**  purpofe  to  fteal  as  aforefaid,  be  of  the  value  of  forty  rfiilHngs,  or 
^*  above,  that  then  rhe  fame  falfe,  fraudulent,  or  untrue  a£t  and 
**  demeanor  (hall  from  hencefordi  be  deemed  and  adjudged  felony, 
*'  (^c.  Provided  it  extends  not  to  apprentices,  nor  to  any  perfon  under 
**  the  age  of  eighteen  years ;  but  every  fuch  apprentice  or  perfon 
*'  within  that  ^ge  doing  tliat  aft  (hall  be  and  (land  in  the  like  cafe 
^  as  they  were  before  the  making  of  this  a(fl.  Thi$  a£l  to  endure 
**  till  the  next  parliament. 

By  the  a^  of  27  H,  S^  cap.  17.  Clergy  was  taken  away  in  thin 
cafe,'  if  the  indiftment  were  laid  fpecially  upon  the  z&.  of  21  iif.  8. 
and  purfuant  to  the  (ame  ;  and  by  the  a(5l  of  28  H.  8.  cap.  i.  this  aft 
of  21  H^  6  W9S  made  )  erpetual ;  but  by  the  a£l  of  1  E,  6.  cap.  12 
thefe  a£b  were  both  repealed. 

But  again,  by  the  a£t  of  5  EUz.  cap.  10.  this  a£t  of  21  p^^  ^ 
H.  8.  was  re-ena£led  and  revived,  yet  it  did  not  revive  the  aft  *■  ' 
of  27  iif.  8.  cap^  17.  for  taking  away  clergy.  1.  Becaufe  the  words 
of  the  reviving  aft  of  5  Eliz,  revive  only  the  aft  of  21  H.  8.  fpecially 
and  particularly,  by  name,  and  ;iot  any  other  incident  aft  concerning 
clergy.  And  again,  2.  Becaufe  the  afts  taking  away  clergy  were  fpe- 
cially repealed  by  the  ftatute  of  X  £.  6.  cap,  12.  except  in  thofe  calcs 
there  particularly  enumerated,  fo  that  at  this  day  a  party  indidted  and 
convift  upon  thi^  ftatute  hath  his  clergy,  (f) 

(f).B^  by  ift  Ann  isp^  7.  C\ti^  u  in     prMtiocf  nnder  the  ftge  of  ikat^  J^'^'H 
fuch  cafe  taken  away  from  fa£ls  committed      mbbiog  tiicir  laa^rs* 
in  an/  boiifc  or  ool-bottfei  except  la  to  sf-^ 
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And  nottf  that  in  dib  cafe,  and  all  other  cafes  of  this  Datore 
where  a  ftatute  is  repealed  and  re-ena£bd,  an  indidlment  or  infor- 
mation may  conclude  either  contra  fomumJiatut§tum^  or  centra  for^ 
tnam  Jiatuti^  for  it  (ball  be  intended  the  laft  ftatute.  And  fo  it  is,  if 
a  ftatute  be  but  temporary  and  then  expires,  and  then  is  re^enaHSed ; 
but  if  a  ftatute  b«  continued  dU  the  end  of  the  next  feffion  of  parlia- 
ment, and  before  diat  next  leflion  be  ended  it  is  continued  over,  the 
indiAment  may  run  contra  formam  of  the  firft  ftatute,  for  k  ncTer 
was  interrupted,  or  it  may  conclude  contra  formam  JIatutorum.  P.  42 
Eli%.  B.  R.  Dingly  and  Moore,  (g)  M.  31  tt  32  EUz.  B.  R.  AftlTt 
cafe. 

This  ftatute  was  introduftivc  of  a  new  law,  when  the  goods  were 
adually  delivered  to  the  fervant  that  goes  away  ^ith  them  ;  fur 
where  there  is  fuch  a  delivery  it  cotHd  not  at  common  law  be  a  felonr. 

But  yet  a  fervant  might  be  guilty  of  ftcJony  at  common  law,  if  be 
takes  the  goods  of  his  mafter  felonioufly,  nay,  tho  they  be  goods  under 
their  charge,  as  a  fliepheii],  butler,  t^c.  vide  fupra,  cap.  43.^;  505.  and 
for  this  he  may  be  indidled  at  this  day  as  a  felony  at  common  law»  an! 
of  this  felony  at  common  law,  an  apprentice  or  fervant  tuider  die  age 
of  eighteen  years  may  be  guilty,  and  indifled  thereof  at  connnon  law« 

And  therefore  tho  the  ftatute  of  21  H.  8.  exempt  an  apprendce  or 
r^Aft  1  ^^^^^^  under  the  age  of  eighteen  years  from  the  pain  of  fe- 
^  ^  lony  cnaAed  de  novo  by  this  ftatute,  namely,  where  goois 
are  actually  delivered  to  him,  yet  it  leaves  him  in  the  fame  condition 
as  to  any  felony  at  common  law,  as  if  he  were  not  excepted  ;  and 
therefore  if  my  butler  or  ftiepherd,  under  the  age  of  eighteen  yean 
or  if  my  apprentice  takes  away  my  goods  felonioufly  Without  my 
a£lual  delivery,  tho  they  are^under  the  value  of  forty  ihilKngs,  he  is 
indi&able  of  felony  at  common  law. 

If  I  deliver  my  fervant  a  bond  to  receive  money,  or  deliver  him 
goods  to  fell,  and  he  receives  the  money  upon  Ae  bcAid'or  goods,  an) 
goes  away  with  it,  this  is  not  felony  at  common  law  becanfe  die 
money  is  delivered  to  him,  nor  felony  by  this  ftatute,  becaufe  Ihothe 
bond  or  goo&  were  delivered  him  by  the  mafter,  yet  the  money  was 
not  fo  delivered  by  the  mafter.  Dy.  5.  a.  Co.  P.  C.  cap.  44.  And  ytt 
by  the  very  payment  of  iiis  money  to  the  fervant  to  the  mafier's  ufe, 
the  mafter  is  by  law  faid  to  be  aAually  poflbfled  of  this  money ;  and 
if tnken  away  from  the  fervant  by  a  trefpaflfcr  or  robber,  idie  naafter 
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may  have  a  general  aflioh  of  trefpafS)  or  aSioa  upon. the  ftatute  of 
hue  and  cry. 

But  it  is  heUf  that  if  the  mafter  delivers  to  the  fervant  tvventy 
pounds  ID  filver  to  change  it  into  gold  at  the  goldfmith's  or  leather 
to  make  Hioes,  and  he  run  away  with  the  gold  or  fhoe$»  it  is  ielooy. 
Qrompt.  Jufilc.Zb.  b. 

If  ji.  hath  two  fervantSy  B.  and  C,  B.  by  the  command  of  A.  the 
maftcr,  and  in  his  preieoce  delivers  the  mafter's  goods  to  C.  by  the 
jnader's  command,  and  C.  runs  away  yvith  it,  this  is  felony  within 
the  ftatute,  for/it  is  the  mailer's  delivery  ;  but  fuppofe  it  be  deliverec] 
Vy  the  mailer's  command,  but  in  the  mailer's  abfence,  qu^rrep  whe* 
ther  this  be  within  the  ilatute,  and  what  difference  there  is  between 
ihis  cafe  and  the  receiving  money-  froQi  a  creditor  by  the  mailer  s 
diredlions  ?  yet  viJe  Dy,  5.  it  fcetm  felony. 

If  the  mailer's  wife  delivers  goods  of  the  mafter  to  the  fervant  to 
keep,  and  he  goes  away  with  it,  it  feems  this  is  within  the  ilatute, 
for  he  hath  them  by  delivery  of  his  miilrefs,  and  the  mailer's  wife 
k  as  well  his  miAfefs,  as  if  die  were  fole^  vide  ftatute  25  £.  3*  for 
petit  treafoo. 

By  the  ftatute  of  22  H.^.cap^  11.  Every  pcrverfe  »^<1  rij^  •• 
malicious  cutting  down  of  the  new  Powdih  oi  Marjhlandy  ^  *•' 
pr  of  the 'old  FvwdlU  of  the  ifle  of  £/jr,  or  of  any  part  thereof,  or 
of  any  otiter  bank,  being  part  of  the  rind  and  uttcrmoft  part  of  the 
country  of  Marjhland^  made  for  the  defenfe  thereof,  other  than  work- 
ing upon  the  fame  for  repairing  or  amending  the  fonifying  thereof^ 
is  enadlcd  to  be  felony. 

This  a£l  was  repealed  by  1  £.6.  caf.  12.  and  1  Mar,  cap.  l.but 
is  revived  by  2  {^  3  P.  {f^  M.  cap.  \  9.  and  fp  continues. 

But  the  offender  bath  the  benefit  of  clergy. 

By  the  ftatute  of  23  H.  8.  ^ap.  16.  The  felling  of  a  horfe  to  % 
Scotchman^  or  delivering  a  horfe  in  Sj:Qtland  is  made  felony. 

This  was  repealed  by  1  £.  6.  cap.  12.  and  tho  made  penal  by  Am 
ft  A  of  I  £.  6.  cap.  5.  yet  never  revived,  (hj  and  the  a^  of  this  kind 
arc  repeaM  by  4  Joe.  \.cap.  I.  as  to  Scotland. 

By  the  zdc  of  25  H.  8.  cap.  6.  -buggery  with  mankind  or  beaft  ic 
enabled  to  be  fdony,  and  the  felon  excluded  from  clergy. 

(b)  This  muft  be  Tome  miftake  in  the  MS.      £/'«.  tt^  7*  tbo  aftfrvuds  rcpe>rd  by  | 
for  tiiis  ftatute  was  re%ivcd.  as  our  author      jac,  leaf. 
^limCeii  iays  ^  liulc  above,  f .  (fr^.  by  i 
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This  ftatute  was  repealed  by  the  general  adl  of  1  E,  6.  tap.  12.  ani" 
in  2  £•  6.  cap,  29.  it  was  enafted  to  be  felony  without  ckrgy,  but 
without  lofs  of  lands  or  goods,  or  corruption  of  blood. 

But  this  zGt  of  2.  £.  6.  was  repealed  by  the  ftatute  of  I  Afar, 
cap*  1.  and  fo  both  a£ts  ftood  repealed  until  5  Elix. 

But  by  the  ftatute  of  5  EUz.  cap,  17.  the  entire  ad  of  25  H.  8. 
cap.  6.  is  revived  and  re-ena6led»  fo  that  this  ofienfe  ftands  at  Uiis 
day  abfoluiely  felony  without  benefit  of  clergy. 

To  make  buggery  there  muft  be  penetration  as  in  cafe  of  rape. 
Videjuprayp.  628. 

A  woman  may  be  guilty  of  buggery  with  a  beaft  within  this 
ftatute. 

|.^     .|      If  buggery  be  comitiitfed  upon  a  roan  of  the  age  of  dif- 
^   '    •'  credon,  both  are  felons  within  diis  law. 

But  if  with  a  man  undbr  the  age  of  difcretion,  viz.  fourteen  ymts 
old,  then  the  buggerer  only  is  the  felon. 

Thofe  that  are  prefent>  aiding  and  abetting,  are  all  principals ;  the 
ftatute  making  it  felony  generally  ;  there  are  or  may  be  acceflkriei 
before  and  after ^  as  in  cafe  of  rape.  But  tho  none  of  the  principab 
are^  admitted  to  their  clergy,  yet  acceflaries  before  and  after  are  not 
excluded  from  clergy^ 

Touching  the  time  of  £  6. 1  do  not  find  any  new  felony  enadedi 
but  that  of  2  {sf  3  E.  6.  cap.  6.  which  I  (hall  hereafter  conlider, 
"when  I  come  to  4  tf  5  P.  tf  M.  cap.  3. 

In  the  time  of  queen  Mary  we  find  thefe  ftatutes  following  making 
new  felonies. 

By  die  fhtute  of  1  faT  2  P.  faf  M.  cap.  4.  "  If  any  outlandifti  people 
calling  themfelves  or  being  called  Egyptians^  ihall  remain  in  drit 
^  realm  or  Wales  one  month  at  one  or  feveral  times.  And  if  any 
^*  perfon  being  fourteen  years  old,  which  hath  been  feen  or  found  ia 
*'  the  fellowfhip  of  fuch  Egyptians,  or  which  hath  difguifed  him  or 
**  herfelf  like  them,  fliall  remain  here  or  in  Wales  one  month  ei« 
■•  iher  at  one  or  feveral  times,  it  is  felony,  fij 

The  trial  to  be  by  the  inhabitants  of  the  county,   wherp  diey 

(f  ^  Oor  author  hu  ktn  copied  from  Co.  the  wordt  at  Mr  Htftvtral  tima  ia  the  firft 

T.C,  €a^.  39.  where  the  two  ftatutes  of  z  claufe  belong  Co  5  £//»•  and  not  to  I  &  s 

^  %  P.  &  in.  aad  5  £/8S.  cap.  10^  are  F,  & M,                     ^ 
kUpded  tcfdber  i  far  thia  Ulk  claufe  and 
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are  taken,  and  not  per  ynedietatetri  JingUitf  no  fandhiaiy  dr  clergy  to  be 
allowed. 

A  provifoy  that  it  extend,  not  to  their  chiidrea  under  thirteen 
years  old. 

And  by  the  ftatute  of  5  E/iz.  cap.  20.  the  aft  of  1  &f  2  P-  {tf  iW. 
is  confirmed  and  extended  to  all  above  the  age  of  fourteen  years,  that 
fiiall  be  found  in  the  company  of  vagabonds,  commonly  called  or 
calling  themfelves  Egyptians^  or  counterfeiting  or  difguiiing  them- 
felves  by  their  apparel,  fpeech  or  behaviour  like  them,  if  they  coa^ 
tjnne  one  month,  altho  they  are  perfoni  born  in  the  king's  domioions. 
Clergy  is  oufted. 

I  have  not  known  thefe  ftatutes  much  put^in  execution,  i-^     ^  * 
only  about  twenty  years  fince  at  the  afTizes  at  Bury  about  *-    '    J  • 
thirteen  were  condemned  and  executed  for  this  offenfe. 

I  am  now  come  to  that,  which  I  have  all  along  promifed,  namely, 
the  felony  of  foldiers  running  from  their  captains,  ena(5led  by  feveral 
ftatutes,  as  namely^  18  JI.  6.  cap.  \9.  1  H.  1.  cap.  1.  3  ^.  8.  cap.  5. 
2fsf  3  E*  6.  cap,  2.  rc|ieal*d  by  1  Mar.  cap,  1.  and  revived  by  4  (sf  5 
f.  i^  M.  cap.  5.  and  the  ftatute  of  5  JE/Zz.  cap,  5. 

I  ihall  take  up  the  whole  matter  together,  beginning  with  the  an* 
tienter  ftatutes,  and  fo  defcending  downwards  to  the  latter. 

By  the  ftatute  of  18  if.  6.  cap,  18.  It  is  recited,  "  That  divers  cap- 
••  tains,  that  were  retained  by  indenture  to  fcrve  the  king,  fome  be- 
^X  yond  the  feas  and  fome  in  the  marches,  had  defrauded  the  foldiers 
'*  under  their  retinujc  of  tlieirpay ;  andenafbs,  that  no  captain,  which 
*'  (ball  have  tlie  condudi  of  fuch  retinue,  and  ihall  receive  the  king's 
"  wages  for  the  fame,  Ihall  abate  his.foldiers  their  wages,  except  it 
'^  be  for  their  cloathing,  that  is  to  fay,  if  they  ihall  be  waged  for  half 
*'  a  year,  ten  (hillings  a  gown  for  a  gentleman,  fix  Ihillings  and  eight 
•'  pence  for  a  yeoman,  upon  pain  to  forfeit  twenty  pounds  for  a  fpeaw 
**  ten  pounds  for  a  bow  to  the  king,  for  whom  he  did  abaie.'* 

And  by  the  ftatute  of  18  i/.  6.  cap.  19.  It  is  recited  and  enai^cd, 
as  followeth,  **  Whereas  many  foldiers,  whV.h  have  taken  pajc:l  of 
"  their  wages  of  their  captains,  and  fo  have  rAufter'd  and  been  entred 
"  of  record  the  king's  foldiers  before  his  commiffioncrs  for  fuch  terms 
"for  which  their  mafters  have  indented,  have  fometimes,  prefently 
**  after  their  mufter  and  receiving*  part  or  all  of  their  wages,  deparited 
**  and  gone  where  they  will,. and  have  not  palTed  the  fea  with  their 
<*  captains,  and  fome  paiTed  the  fea,  and  long  within  their  terms  de« 
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**  patted  from  their  captatas  and  the  king's  lemce»  wtdiout  a|iparciit* 

**  licenfe  to  thena  granted  by  their  captains,  to  the  great  damafre,  fic^ 

**  it  is  enaded,  that  every  man  f9  (k)  muftcring  and  reooving  the 

-^      .  ^*  kiog*s  wages,  which  departeth  from  his  captain  within  hit 

V   /    i «« term  in  any  manner  afordaid,  (except  ooloriout  ficknefs 

*<  by  the  vifitation  of  God  fufiers  him  not  to  go,  and  which  be  fliaU 

**  certify  prefently  to  his  captain,  and  repay  his  money,  fo  that  be 

^  may  provide  him  for  another  foldier  in  his  phcc)  he  fiiall  be  po* 

**  nilhed  as  a  felon,  and  the  juftices  of  the  peace  ibtil  have  power  to 

**  hear  and  determine  the  fame;  and  tliat  no  foklier,  man  of  arms  or 

'*  archer  fo  muftered  of  record,  and  going  with  his  captain  beyo^id 

*'  the  fisa  (hall  return  into  EngUmd  within  the  term  forwwhith  his  i^ap- 

^*  tain  hath  retained  him,  nor  leave  his  captain  there  in  Ae  king's  fer- 

**  vice,  and  in  adventure  of  the  war,  except  he  liath  veafonable  canfe 

*^  by  him  (hewed  to  his  captain,  and  by  him  to  the  chief  in  the  conn- 

^  try  having  royal  power,  and  thereupon  (hall  have  a  Ikenfe  of  the 

^*  faid  captain  witnefied  under  his  feal,  and  (hewing  ike  cau(e  of  his 

^  liceafe ;  and  if  any  that  dodi  mufter  of  record  come  without  letters 

**  te(Kmonial  of  his  captain  witiiin  his  term  on  this  fide  the  fea,  the 

^*  mayors,  lie.  fhall  afrcft  them,  and  detain  them  until  it  be  inquired 

*<  of,  and  if  it  be  found  by  inquiry  before  the  juftice  of  peace,  and 

^  proved,  that  they  have  muftered  of  record  and  departed  from  dieir 

«*  captains  without  licenfe,  as  aforefaid,  diey  (hall  be  pmiiflied  as 

^  felons/'  '  But  it  took  not  away  clei^gy. 

By  this  Z&.  it  appears,  that  die  method  of  tbofe  times  was,  that  al 
well  the  foldier^  as  the  captains  were  under  a  conttaft  to  (ienre  in  the 
war,  feme  for  longer  time,  fome  for  (horter,  and  (bmetimes  the  fub* 
ordinate  foldier^  contratSled  with  the  king,  butmoft  conamonly  die 
captain  contra Aed  with  the  king  to  ferve  him  with  fuch  a  nomberof 
men  raifed  by  himfelf  (or  fuch  a  time,  as  half  a  year  or  the  like,  and 
the  captain  made  his  contra&  with  his  foUiers  (therefore  called  his  re^ 
dnue),  and  the  captain  received  die  pay  for  himfelf  and  them. 

And  diis  method  continued  until  1  27.  7.  aod  for  a  long  dme  after, 
as  appears.by  die  whole  preamble  and  body  of  the  (tatute  of  7  H*  7. 
cap.  1» 

|.X    -|      By  that  ftatute  it  is  enaded,   "  That  every  capciun  and 
L   /*>J  M  poit  captain  having  under  them  rednue  of  any  foMicr  or 

Ck)  This  word  [{o}  rdlsaint  the  ftatute  being  now  difufed,  this  ftatute  ii  t/9oi^ 
to  foldicra  retaia*d  m  the  msaoer  mention*     quently  become  of  Jitt)e  loiccw 


«d  io  the  ad|  which  method  of  retainer 


«(bld!cri 


HXSTOHIA  PLAaXORUM  CORONA*     ^7j 

^  feldien  it  the  king's  wages  Ihali,  vndcr  pains  in  the  fame  aft 
*^  limiM,  pay  to  their  retinue  of  foldiers  their  wages  laleably,  a« 
^  it  is  allowed  by  the  ling  or  die  treafurer  of  his  wars^  and  that 
^^  widiia  fix  days  next  after  they  have  received  it ;  and  if  any  foldierv 
^  being  no  captain,  imoiediately  retained  with  the  king,  which  bene- 
**  after  iball  be  In  wages  and  retained,  or  takes  taijprefi  to  £erv^  the 
**  king  upon  the  {iea  or  upon  the  land  beyond  the  fea,  departs  out  oC 
^  the  king's  fervice  without  licenfe  of  his  captain,  that  fuch  depardng 
'*  be  felony  without  die  privilege  of  clergy ;  and  the  juftices  in  everf 
^*  (hire,  where  foch  offender  is  taken,  ihall  hear  and  determine  the 
**  ofFenfe,  as  if  done  in  the  fame  county ;  and  their  departure  and  to* 
**  uiner,  if  traverfed,  ihall  be  tried  in  the  fame  county  wliere  tajfta.^ 
But  this  adi  extended  not  to  foldiers  imprefied  to  ferve  in  Bnglamk 

By  this  llatute  it  appears,  that  the  retainer  of  the  captain  was  hf 
contraft  with  die  king,  and  he  by  the  faipe  contra^  was  to  provide 
the  foldiers,  which  were  to  be  at  the  king's  pay,  Tl^s  is  continue! 
^Ifo.tiU  3  i/.  8.  as  appears  by  the  preamble  and  body  of  the  ad  oft 

JTT.  %i  C€ip»  5. 

By  that  aft  of  3  /f.  8  tap.  5.  The  (ame  pamflimciit  is  enafted  upM 
fotdieia  departing  without  licenfe,  only  here  it  is  without  licenie  of  the 
king's  lieutenant. 

By  the  ftatute  of  7  H.  7.  It  Is  receiving  ^^^*K^  ox  preft  to  Serve  the 
king  iqpoa  or  beyond  the  liea;  here  it  is  to  ferve  the  king  upon  the  fea» 
or  upon  the  land,  or  beyond  the  fea,  which  is  larger  than  7  H.  7.  for 
it  extends  to  knd  fervioif,  and  the  puni(hoient  is  limited  to  the  jufticei 
of  the  peace  of  the  coundea  wlisre  taken* 

Provtfo,  that  it  extend  not  to  captains  or  foldiers  retained  to  ferve  in 
Cs/tf/V,  V^.  Brrwici  or  IVaUs. 

It  Is  reiblved  6  Co.  Repf  27.  A  in  the  cafe  of  foldiers,  that  bodi 
diefe  flatutes  have  conrinoaifcet  and  the  v^od  (king)  extends  to  the 
fucGcflbrs  of  thole  kii^  (m)^  tfid  aldio  by  the  ftatute  of  1  |.^  . 
£.  6.  and  i  //«r.  all  new  folonies  made  fince  die  firfl;  day  of  l^^^'^J 
the  reign  of  H.  6.  Aat  were  not  iiebnies  befone,  are  repealed,  yet 
inafaiucb  as  the  ftatnte  of  3  If*  <•  enafts  no  new  felony,  but  whait 
was  felony  by  7  H,  1.  cap.  1.  tfao  it  vary  as  to  the  peribn,  that  is  to 
grant  die  Hcenle,  and  the  perfbas  that  ane  to  try  it,  (*)  yet  it  was  in 

(mj  ride  MtM^  f^^  ic^  tbc  tot  by  both  Astutef  • 

v^  Th(  perfo^  tinpdwer'd  to  tr}r  it  art 
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truth  no  new  fdony,  and^theiefore  it  is  heM  the  fiatute  o(  Z  ff.S, 
was  not  repealed  by  1  Man  or  1  £.  6. 

But  it  feems  to  n>e  to  be  repeakd  by  I  £.  6.  and  1  Mar.  for  to  de* 
pert  without  licenfe  of  the  captain,  and  to  depart  without  licenie  of 
die  king's  lieutenant,  are  feveral  of&nfes,  for  fuppofe  he  had  the 
Ueutenant'.s  licenfe  and  not  the  captaxn^s,  it  is  not  excofe  enough 
"i^ithttt  f  H.  1*  and  if  he  bad  the  captain*s  iiccnfe  and  not  the  Ueuteiv* 
ant's,  it  excufeth  not  within  the  ftatute  of  3  H.  8.  But  then  putrc^ 
whether  the  eaiceptioQ  for  clergy  of  men  in  orders,  or  of  foldiera  in 
Cahls^  Benvkkf  nnd  WaUsf  extends  to  the  ftatute  of  ^.  //.  7.  cap»  I. 

If  this  variance  by  the  ftatute  of  3  AT.  8.  be  a  repeal  of  the  ftacuie 
of  7 1/.  7.  then  they  are  both  repealed,  that  tdl  H.l.bj  ^  H.S.  and 
tliat  mf  3  H.  S.hy  \  £/6,  and  1  Mar. 

-  The  ftatute  of2t^sE.€.  cap.  2.  recites,  "  That  whereas  divers 
**  of  the  king's  fubjeflsv  according^  to  Acir  bounden  dutiesr  have  ap- 
•^  pointed  and  lent  into  the  parts  beyond  the  feas  and.  into  Scoiiand 
^  many  able  perfons  and  foMiers  with  horfes  and  hameik  meet  to  £er\'e 
**  the  king  in  his  wars  to  their  great  charges  and  cofts,  yet  fome  of 
^  die  foldiers  fo  Cent  have,  contrary  to  their  bounden  duty,  fold  or 
^  converted  the  faid  horfes  and  harneftt  whereby  the  king  Iiath  been 
**  deftitute  of  their  fervice,  and  the  owners  who  fent  them  have  been 
^  deceived  of  their  horfes  and  hamefs^'  and  lefa  able  to  reiumifii  other 
^•itke  foldiers  with  horfes  and  harnefs  at  &ch  time  as  they  flnll  be 
•*  commanded  by  the  King." 

It  is  enafled,  ^  That  if  any  foldier  hereafter  fierving  the  king  in  hit 
'*  wars  in  any  of  his  dominions,  or  ^n  the  feas,  or  beyond  the  feas, 
<*  ihall  hereafter  purloin,  i^c.  iach  horfel  or  arms,  he  ftiall  be  com- 
**  mitted  by  the  lieutenant,  i^c.  upon  due  proof  or  teftimony 
L  '  5j  <*  tiHrfatrsfedion,  i^c.  And  if  any  foldiers  ferviag,  as  isafore- 
<<  faid,  depart  without  licenfe  of  Ims  lieutenant  or  other  abovenanaed 
*'  with  b^oty  or  otherwife,  being  in  the  enemies  comitiy,  orelfewhere 
**  in  the  ^ting's  fervice,  or  out  of  any  garrifon,  where  he  or  they  be 
<*  appointed  to  ferve,  that  then  every  fuph  foldier  fo  departing  with* 
**  out  licen^,  (hall  be  taken  and  judged  as  a  felon  without  benefit  of 
"  clergy  or  fan&uary  ;  and  the  juftices  of  every,  fliire,  where  he  is 
**  taken,  ftiall  have  power  to  hear  and  determine  the  ofienfe,  as  if 
*•  committed  in  the  fame  county, 

**  Provifions  agaJnft  captains  ihort  pay,  istc.  Provided  not  to  extend 
^  to  detaining  of  wages  for  victuals,  hamefis,  weapons^  6r  for  any 
*•  frejl  money  provided  and  delivered  to  fuch  foldier.** 
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Nota^  This  aft,  tho  it  vary  from  the  preamble  oF  the  other  zGt&^ 
of  7  //.  7  and  3  //.  8.  and  recites,  that  the  king's  fubje6ts  according  ^ 
to  their  bounden  duty  had  fent  men  and  foldiers,  doth  not  neceflarily 
infer  a  compulfive  power  upon  the  perfons  fo  to  fend,  or  fo  to  go ; 
1.  Urilcfs  they  were  bound  by  tenure  to  attend  in  perfon  or  fend; 
fuch  5Vere  tenants  by  knights  fervice  (n).     2.  Unkfs  obliged  by  the 
Aatute  of  11  i/.  7.  cap.  18.  or  \9  H.  7.  cap,  1.  as  having  offices^ 
penfions,  or  lands  given  by  the  king,  who  by  thefe  ftatutes  were 
bound  to  follow  the  king  in  his  wars,  but  at  the  king^s  wages,  by. 
diofe  ftatutes  which  were  heid  perpetual.     3.  Or  unlefs  they  had 
contraded  with  the  king  to  find  him  foldiers,  for  this  courfe  was  aol 
v^holly  out  of  ufe,  and  the  preamble  leems  to  import  as  much,  for. 
they  fent  their  foldiers,  dnd  when  they  thus  departed  with  their  arms 
were  bound  to  refurni(h  others. 

And  tho  there  be  nftention  bf  preji  money  in  thk  ad ;  yet  In  trotti 
It  was  itnprefl  money,  or  the  earned  of  the  contradl  between  the  king 
\JY  the  captain  and  the  foldiers,  and  not  as  is  now  ufed. 

But  yet  upon  this  a^  two  things  are  obfervable.     I.  Thal^this  9ft 
did  not  make  Ac  departure  of  any  foldier  to  be  felony,  unlefs  r^   x-i 
he  were  aflually  in  the  king's  fervice  in  his  wars.    6  Co.  *•  '   J 
Rep.  27.  a.  cafe  of  foldiers. 

2.  Tho  this  felony  was  in  fubftance  the  fame,  that  was  enaAel 
bv  7  H.  7.  yet  the  general  claufe  of  the  a£t  of  1  Mar^  cap^  1.  re* 
pealed  it. 

And  this  is  accordingly  fo  recited  by  the  ftatute  of  4  f^  5  P.  l^  M. 
eap.  3.  which  doth  recite  it  to  be  repealed,  and  therefore  by  an  ex« 
prefs  enaSing  claufe  renews  that  claufe  of  the  ftatute  of  2  i^  3  £.  6. 
that  makes  fuch  departure  felony. 

By  the  ftatute  of  5  Eliz.  cap.  5.  It  is  recited,  "  That  it  hath  been 
V  doubted,  whether  the  ftatute  of  18  H.  6.  cap.  19.  did  or  ought  to 
"  extend  to  mariners  and  gimners  ferving  on  the  feas  taking  wages 
**  of  the  king  or  queen.  It  is  exprefied,  ordained,  and  enacted  uid 
•*  declared,  that  the  faid  ftatute  in  all  pains,  forfeitures  and  other 
'*  things  did  and  doth»  and  hereafter  (hail  extend  as  well  to  all  and 

every  mariner  and  gunner  having  taken,  or  that  fliall  hereafter  take 

prefi  or  wages  to  ferve  the  queen,  her  heirs  or  fucceffors,  to  all 

intents  and  porpofes,  as  the  fame  did  or  doth  to  any  foldier ;  any 
"  diverfity  of  opinion,  doubt,  or  matter  to  the  contrary  notwith* 
•*  ftandin^,'*    But  this  takes  not  away  the  benefit  of  clergy. 

;-  ♦  Sec  Co,  Lit.  p.  76.  a.  §.  i«3. 
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la  Ca.  Rep.  27.  a.  The  eafe  of  foldiers.  Tlie  cafe  was,  that  £- 
liera  foldiei^  after  they  were  preft,  and  going  towards  Irtland  to  ferve 
againft  the  rebels  there,  and  before  they  had  ferved  in  the  war,  did 
depart  and  tjloigne  themfelves  ;  hereupon  it  was  refolved  by  all  the 
judges  of  England^  43  Eliz.  upon  a  reference  to  them  made,  as  it 
Heems,  I.  That  this  cafe  was  not  within  the  ftatute  of  18  /f.  6.  hoc 
diat  U&.  is  now  of  little  ufe,  becaufe  that  a  61  refers  to  d^  antieot 
ipanner  of  retaining  foldiers,  which  was  ufual  between  the  king  and 
great  saen,  to  ferve  the  king  with  fuch  a  number  of  mco  .f€>r  a  cer- 
tsin  time.  2.  That  the  ftatute  of  2  ist  3  E,  6.  cap,  2.  rerived  by  4 
V  bP.fi  M.  extended  not  to  this  cafe,  iof  that  ftatute  extended  to 
4)6  departure  €»f  a  foldier  after  he  had  becai  in  adual  iervice  in  d)a 
ymx.  3.  That  the  ftatutea  of  7  H.  1*  cap.  I.  and  3  H.  8.  cap^  5. 
-.^  -  which  in  fu^ftance  are  both  of  one  efie£i»  are  perpefeoal  laws, 
^  ' '"'  and  the  word  kif$g  extends  to  his  fticcefibrs,  and  upon  tbofe 
two  aAs  divert  foldiers  were  attaint  and  exeented. 

Hie  reafon  thereof  cannot  be  grounded  upon  any  foppofitioo,  diit 
fit  courfe  of  military  retainers  was  aloered  ill  7  H.  1.  from  what  it 
was  in  the  time  of  H*  6.  for  there  are  very  many  indentorea  of  it- 
tainers  of  record  according  to  the  ardent  form  long  alter  that  tant, 
al^  indeed  the  ftatutes  of  7  H.  7.  and  3  H.  8.  do  import  as  much,  as 
wiD  eafily  appear  to  an  attentive  reader  cf  them :  But  that  which 
feems  to  extend  the  a^  of  7  //•  7*  and  3  H.  8.  to  this  cale,  are  the 
words  cr  take  any  preft^  to  ferve  the  king ;  which  worda  are  in  thcfe 
ftatutes  and  in  that  of  5  Eliz.  cap.  5.  which  are  wanting  bodi  In  the 
ilatute  of  18  H.  6\  cop.  19.  and  2  tf  3  £•  6.  cap.  9.  for  that  makes 
diem  fubje^  to  the  penalty  for  departing  widiout  licenCe,  as  wdl  a» 
if  they  had  received  wages>  or  had  been  muftered,  or  been  in  a&ial 
fervice  in  the  wars. 

All  the  difficulty  refts  in  the  word  prejl^  viz.  whether  it  be  10  ha 
intended  paffivdy  from  premo  preffi^  as  it  is  commonly  u(ed  ^  diis 
day>  and  is  fo  expreft  in  the  cafe  of  foldiers,  Apres  ceo  fuiU  ftmmn 
prejl  rOx  whether  to  he  taken  adlively,  as  it  is  expreft  in  die  ftatotes 
of  7  H.  7.  3  H.  8.  and  $  Eliz.  having  taking  frejl  ta/ervt^  &c.  pr^ 
Jiitiwnt  or  die  earneft  of  their  cootraA  (oj^ 

AB 

(p)  Whatever  dottbu  may  formerly  have  u  there  enaded,  <«  Tfaat  w>  pcribn,  th^C 
fccn  about  the  mcanuig  of  the  word  frefi^  ««  ^i  be  lifted  for  the  iand  fervice,  diMiId 
yet  it  fccros  now  to  be  fixt  to  the  latter  «i  for  the  future  he  dleeaicd  •  lifted  fci* 
icnfc  by  j  ^  6  ir.  ^  Af.  tfif,  15,  foi  it     m  dicr^  or  be  fubjeft  to  the  pcaaUice  of 

tt  thii 
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All  do  agree,  that  if  a  man  do  voluntarily  receive  cr  take  prtfi  to 
lerve  as  a  foldier,  marinery  or  gunner,  either  upon  or  beyond  the  fea«9 
he  is  bound  diereby,  and  if  he  depart  without  licenfe,  it  is  -^  - 
felony  within  the  ftatute  of  7  -HI  7.  cop.  I.  3  H.  8.  cap.  5.  *■  '  •* 
and  5  EliXi  tap.  5.  for  the  words  of  the  ftatutes  are  exprefs  ia  it{ 
only  in  the  cafe  of  a  foldier  it  is  without  benefit  of  clergy,  but  of  a 
mariner  or  gunner  it  is  within  benefit  of  clergy,  becaufe  the  ftatute 
of  18  -H.  6.  cap.  19,  doth  not  exclude  clergy,  and  the  ftatute  of  5 
£li%.  extends  only  the  ftatute  of  18  /f.  6.  to  mariners  and  gunners, 
and  mentions  nothing  of  the  ftati^e  of  7  //.  7.  or  3  i/.  S.  which 
exclude  clergy*  But  of  the  bufinefs  of  clergy  hereafter  in  jthis 
chapter* 

But  on  the  other  fide,  the  computfion  of  men  to  go  beyond  or  up- 
on die  fiea,  or  otherwife  of  imprifoning  of  them,  or  compelling  men  to 
take  prtft  money,  or  otherwife  to  imprifon  them  hath  been,  I  confefs,  a 
pra£tice  long  in  ule ;  how  iar  it  is  juftifiaUe  or  not  the  books  that  have 
treated  of  it  are  to  be  confulted.  Vide  the  argument  of  CalvifC%  ca&t 
7  C9m  Rep.  7.  b.  He  that  reads  the  comment  of  my  lord  Coke  upoa 
Cofifirmettio  Cartar^  cap.  5.  and  his  obfervations  and  conclufions  thele 
upon  the  ftatutes  of  1  E.  3-  cap.  bfsfl.  fpjf  ISE.S.  cap.  1.  (q). 
25  E.  3.  cap.  8.  (rj^  4  H.  4.  cap.  13.  (f)^  may  reafonably  think  he 
varied  his  opmion  (t).    And  he,  that  looks  upon  the  ads  enaUing 


**  tKii  ■&,  or  any  other  penfeUy  f»r  hit 
**  behaviour  as  a  foldier^  onlcfs  before 
«•  his  being  lifted  or  inferted  in  any  muf- 
<*  ter-roli  hie  fluU  have  been  brought  before 
**  a  jufttce  of  peace,  (not  being  an  ofHcer 
•<  in  the  army)  or  chief  magifiraie  of  fome 
<(  city,  or  high  conilable  of  the  hundred 
<•  ordtviiion  where  the  party  (hall  be  lifted, 
<*  and  before  fuch  juftice,  fffc.  (hall  de- 
^  dare  bis  free  confent  to  be  lifted  as  a 
«•  IMier."  Altbo  the  former  daofe  of 
this  ftatate  for  rerivinff  the  punifliment  of 
mutiny  or  defercion  oe  limited  to  the 
tine  mentiond  in  the  a£t,  yet  this  claufe 
coming  after  thit  lifnitation,  and  being 
ttaenl  not  only  in  relation  to  the  penal- 
ties of  this  aft,  but  of  any  other  aft^  feeras 
to  be  perpetual. 

(f)  This  ftatute  provides,  that  no  man 
Ihall  bt  charged  to  arm  hittifdf  dtherwife 
than  ^tfia  formeriy  wont,  and  that  no  man 
be  compeld  to  go  oot  of  his  ftihv,  but 
where  necefflty  requireth,  and  fadden  com- 
iflg  of  ilrange  enemies  into  the  realm. 

(q)  This  ftatnte  ordains,  that  men  of 
trmo,  err.  chofen  to  -vo  in  the  king's  fer^ 
vise  out  of  SBgUnd  &ill  bo  at.theiiio|'s 


wages,  till  their  tomiiig  again* 

(r)  This  ftatute  enafts,  that  no  man 
ihall  be  conftraind  to  find  men  of  arms, 
other  than  thofe  who  kold  by  fach  fervice, 
except  it  be  by  common  aaent  in  parlia- 
ment. 

(fj  The  defign  of  this  ftatnte  is  chiefly 
to  confirm  the  three  afts  above  mentiond. 

(tj  In  Caimn't  cafe  he  was  of  opinion, 
that  the  fubjeft  is  bound  to  feive  the  king 
in  his  wars  both  within  and  without  the 
realm ;  and  in  his  comment  upon  confirm, 
mnth  toftmr.  <tip.  <•  o  InfiiU  518.  he  fays, 
tha:  the  ftatutes  above  mentiond,  (which 
provide,  that  none  fhaU  be  compeld  to  go 
to  the  king's  war  out  of  his  (hire,  except 
in  cafe  of  neceflity,  nor  (hall  be  conftraind 
to  find  men  of  arms,  except  by  confent  of 
parliament,)  were  but  declarations  ctf  tha 
aotient  law  of  Envland.  And  again,  in 
his  comment  on  MarnM  Charta^  c0p,  29. 
2  InJHt.  47.  he  feys,  tnat  the  king  cannot 
fend  any  Yubje^  againft  his  wiH  to'  fcrve 
liim  out  of  the  realm,  not  even  into  Jrela/rdt 
for  then  nnder.pretenfe  of  fen^ice  be  might 
fend  hiai  i&t^  bastflnncnt, 

preflinj; 
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pitffing  of  foldiers  and  mariners  for  foreign  fenrice  upon  or  beyond 
the  fea,  namely  17  Car.  1.  cap.  12.  cap.  25.  cap.  26.  maiy  think  that 
m  't  ^^^^^  times  made  fome  doubt  of  ir  (u).  But  of  this  matier 
^  fy^  \  deliver  no  opinion  fx).  Howfocver,  to  make  a  felony 
within  thofe  a£ts  of  1  H.  7.  cap.  1.  3  /f.  8.  cap.  5.  5  EU%^  cap,  5. 
it  muft  be  laid  in  the  indidlment  and  proved  upon  evidence.  I  •  J  hat 
cither  they  received  wages,  or  took  preft  to  ferve  the  king  upon  fea 
or  land.  2.  That  he,  that  thus  imprefted  them,  was  commii&oned  by 
ibe  king  fo  to  impreft  them. 
Touching  clergy  in  thefe  ofienfes. 

1.  He  that  is  convi£l  upon  the  ftatute  of  18  iif.  6.  cap*  19«  fliall 
have  his  clergy.     Co.  P.  C.  cap.  26. 

2.  Confequently  a  mariner  or  gunner,,  that  hath  taken  wage^  or 
jireft,  {ball  have  his  clergy,  for  the  (latute  of  5  EUz.  cap.  5.  extends 
only  the  pains  and  penalties  of  the  ftatute  of  18  if.  6.  to  this  cate, 
and  by  that  ftatute  of  18  J7.  6.  clergy  was  not  taken  away. 

3.  That  a  departing  contrary  to  the  ftatute  of  iH.  7.  or  3  H.  8. 
is  by  th6fe  ftatutes  exempted  from  clergy,  only  the  ftatute  i^  zH.Z. 
€ap*  5.  allows  men  in  orders  the  benefit  mi  clergy. 

4.  The  ftatute  of  2  {^  3  £•  6.  takes  awa^xlergy  from  thofe,  that 
depart  without  licenfe  after  they  have  ferved  the  king  in  bit  wars. 

.  5.  By  the  ftatute  of  1  £.6.  cap.  12.  All  perfons  convid  of  any 
fiflony  not  excepted  in  that  aA,  whereof  this  is  none,  fliall  have  their 
clergy,  as  he  mig^t  have  had  before  24»  Jpml^  1  H.  8.  and  tberefoie 
an  offender  againft  7  H.  7.  cap,  1.  is  oufted  of  his  clergy,  becauiib 
oufted  thereof  by  7  i?.  7*  cap,  1.  only  if  they  be  in  orders,  they  have 
privilege  of  clergy  by  the  ftatute  of  3  H.  8.  cap.  5. 

r/tfi  1      ^*  ^^  if  he  be  indided  upon  the  ftatute  of  3  H.  8.  cap,  5. 

*■  ^  quare^  whedler  be  fliall  not  have  his  clergy,  for  tho  the 
felony  in  fubftance  be  the  fame,  yet  this  ftatute  makes  it  felony  ft> 
depart  without  the  licenfe  of  the  king's  lieutenant  \  but  the  ftatute  of 
7  H^  7.  cap.  1 .  makes  it  felony  to  depart  withotit  licenfe  of  the  cap^ 

(u)  Or  rather  were  clear,  that  it  could  livering  any  opinion  was,  becaufe  be  Hid 

not  be  legally  done  without  a  fpecial  a£t  not  concur  with  the  then  prevailing  pnc- 

of  parliament  for  that  purpofe ;  the  like  tice,  a  piaAice  which  feema  repugntf  t  to 

may  be  argued  from  fome  other  temporary  the  libcrtiea  of  an  EngHAwuMp  and  irre- 

fiatutes  cna^ed  fine*  our  aurhor's  time,  concileable  to  the  efiabUlhcd  ralea  of  U«i 

for  authorizing  the  prefling  of  foldiera  and  vis.  that  a  man  without  any  oleofe  by 

Biannera,  vim.  »  &f  3  ^m.  cap.  19.  3  6$f  him  committed,  or  any  law  to  authoriie 

4  Anm.  €^  lift  4  jUn.  c*p%  JO,    5  Amu.  it,  diould  be  harried  away  like  a  crimi- 

€cp^  15.   6  4n9^  cat.  to.  &c.  &g.  nal  from  hia  frienda  and  family,  and  or- 

fxj  But  It  may  be  eafily  perceiycd.  that  ried  by  ioice  into  a  xcnou  and  d^V^o"* 

4e  rcafoa  why  our  author  dcdiaea  d«.  iexvice. 
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tern,  and  therefore  vide  fupra^  p.  674.  whether  3  H.  8.  be  not  re- 
pealed by  I  E.  6.  as  a  felony  newly  made  fmce  the  firft  day  of  the 
reign  of  i?.  8. 

If  a  man  receive  impreft  to  ferve  the  king  beyond  the  fea,  and  is 
delivered  over  to  a  condudtor  to  be  brought  to  a  certain  place  at  the 
fca  fide,  and  is  in  the  king's  wages,  and  runneth  away  without  li« 
cenfe  of  the  condudor,  all  befides  [Crokcy']  Yelverton  and  Hutton^ 
agreed  it  to  be  felony,  and  the  conduAor  is  as  to  this  purpofe  a  cap* 
tain ;  but  all  agreed,  chat  if  the  conduftor  at  the  place  delivers  hii9 
over  to  another  condudor,  this  fecond  conductor  is  not  a  captain 
within  the  ftatute  (yj ;  but  Yelverton  and  Hutton  hck],  tliat  in  neither 
cafe  it  is  felony,  unlcfs  the  condudlor  be  alfo  a  captain,  and  fo  named 
in  the  indenture  between  the  king  and  blm,'  which  all  agreed  to  be 
the  fafeil  Way. 

It  viras  held,  that  it  could  not  be  tried  before  other  juftices,  thaa 
fuch  as  are  limited  by  ifae  aft,  becaufe  a  new  felony,  and  limited  to 
be  tried  in  another  manner  than  the  law  direds,  viz.  in  the  county 
where  token.  M.  3  Car.  Hutt.  Rep.  134.  nine  judges  verfu$  Crokt^ 
Hutton^  and  Yelverttn^  vide  Cro.  Car.  7 1 .  the  better  [greater]  opinion 
was,  that  it  was  felony  and  may  be  tried  before  juftices  of  oyer  and 
Urmlner  or  .gaol  delivery,  as  well  as  of  the  peace. 

But  furely  the  prefs-mafters  or  conftables,  that  ufually  take  up  mea 
for  fervice,  are  not  captains  within  the  adl,  neither  k  the  rmming 
from  them  felony  within  thefe  ftatutes  (%). 

There  are  no  other  felonies  newly  cnadled  in  the  time  ^^  rro   n 
queen  Mary^  but  thofe  that  were  temporary,  as  1  -fcf  2  P.  *•        ^ 
&  M.  cap.  3.  telling  falfe  news,  {ffr.  after  a  former  convi&on  (*), 
and  1  Mar.  cap.  Id.  concerning  riots. 


Cy)  The  refolutson  here  did  not  dif* 
tinguiih  between  a  fiift  and  fecond  coiw 
duSor,  but  between  «  c«ndu£lor,  wIm>  by 
agftemcat  with  the  captain  had  the  lead!- 
iog  tbcm  quite  thro  to  the  place  of  rcndei* 
vous,  and  one  who  was  hired  to  carry 
them  part  of  the  way,  and  then  deliver 
them  to  another  condu^or;  a  conductor 
of  this  laft  fort,  whether  firft  or  fecond,  it 
was  agreed  was  not  a  captain  within  the 
ftatute.    SceHmt.  134. 

^x)  Thefe  feveral  adi  of  parlbment  ea* 
aded  for  the  puniftiment  ot  foldiera  run- 
aing  away  from  thetr  captatni  are  now  in 
a  manner  ufcklt ,  by  reafon  of  the  frequent 


f^anites  for  punlfhing  mutiny  and  defertion 
by  the  martial  law,  a  method  more  cooctfe 
and  effc6lual ;  which,  however  neceflary  it 
may  be  in  the  time  of  war,  is  by  many 
thought  not  fuitable  to  Engiyh  freedom  in 
times  of  'peace  and  tranquility*  See  the 
ftaitttet  I  W,  ^  M,  Siff.  i.  c^p.  5.  antd 
6  Gm.  2.  e0p»  3.  between  which  years  they 
have  been  often  renewd,  it  not  having  been 
judged  proper  to  make  them  of  long  con- 
tinuance, but  rather  to  renew  them  from 
year  to  year. 

(*)  This  offenfe  was  not  made  felopy, 
but  was  punifliable  by  imprifonment  for 
life,  and  foifciture  of  goodi  and  chattels.  > 


CHAP. 
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CHAP.    LXIV. 

CouctmiHg  felonies  newly  enaded  hi  the  Atus  of  Queen  "EIrtabrih, 
Kng  James,  King  Charles  I.  and  King  Chades  11. 

IN  the  time  of  Q.  EHzaheth  Chtre  were  Several  a6ls  for  making 
new  felonies,  and  they  be  ranked  into  thefe  ranks. 

I.  Such  as  wiere  only  temporary,  or  during  the  queen's  life ;  fach 
were  the  flatutes  of  4  Elix,  cap,  16.  which  in  fome  caies  maile  rc- 
belliotis  ailemblies  felony.  l^Eliz.  cap.  1.  -touchiog  witholdiag  the 
queen's  caftles  and  odier  matters.  23  £//z.  cap.  2;  touching  fedi- 
tious  books,  letters,  prophecies,  calculation  of  the  queen's  sad- 
▼ity,  f^c, 

II.  Such  as  were  perpetual,  or  otlienmfe  continued,  but  after- 
wards repealed,  as  1  Eliz.  cap.  10.  and  14  ££sx  cap.  4.  touching 
exportation  pf  leather,  repealed  by  the  fiatute  Of  18  £&b.  cap,  9, 
5  Eliz»>  cap:  16.  concerning  witchcraft,  repealed  by  1  Jac.  !•  cap.  12. 
r^Q  1  ^^'  ^^  ^  ^^^^  perpetual  and  ftand  unrepealed,  or  were 
L  •'  temporary  at  firft»  and  made  perpetual,  and  of  thefe  I  fliaH 
here  give  a  brief  account. 

By  die  ftatate  of  5  Eliz.  cap.  14.  k  is  eaaded,  <'  That  if  any  per- 
'*  fon  or  pcrfons  upon  his  or  their  own  head  or  imagination,  or  by 
^*  &lfe  confpiracy  or  fraud  with  others,  (hall  wittingly,  fubtilly  and 
**  falfly  ft)rge  or  make,  or  fubtilly  caufe,  or  wittingly  aflent  to  be 
forged  or  ma<|e  any  falfe  deed,  charter,  or  writing  iealed,  coim- 
roU,  or  tlie  will  of  any  peiibn  in  wridng,  to  the  iniieat,  that  the 
^'  ftate  of  freehoU  or  inheritance  of  any  perfon  or  perfons,  of  in 
or  to  any  lands,  tenements  or  hereditaments,  fre^old  or  copy- 
hold, or  the  ri^ht,  title,  or  intereft  of  any  perfon  or  perfons  in 
or  to  the  fame,  or  any  of  them  fliall  or  may  be  molefted,  troubled, 
**  defeated,  recovered  or  charged ;  or  (hall  pronouoce,  publidi,  or 
^*  fhew  forth  in  evidence  any  fuch  ftdfe  or  forged  deed,  diarten 
j<  writing,  court-roll  or  will  as  true,  knowing  the  (ame.to  be  laffe 
*<  and  forged,  as  is  aforelaid,  to  die  intent  above  remembeicd,  and 
'<  ihall  thereof  be  convicted,  either  by  adion  or  anions,  of  forger 
•*  tf  fal/e  deeds  to  be  ft)unded  upon  this  ftatute,  or  otherwife  ac- 
**  cording  to  the  order  and  courfe  of  the  conunon  laW|  tfr.  (hall 

••  oar 
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^*  pay  the  party  grieved  his  double  co(b  and  damages,  to  be  fet  upon 
**  the  pillory,  both  his  ears  cut  off,  and  alfo  his  noftrils  flit  and  leared 
*'  with  an  hot  Iron,  be  imprifoned  during  life,  and  forfeit  the  profits 
*^  of  his  lands  during  life  faj, . 

Or  if  any  perfon,  as  before,  (hall  forge,  or  aflfent  to  be  forged^ 
&r.  any  chartef,  deed,  or  writing,  to  the  intent  that  any  perfon 
may  have  a  term  of  years  in  any  lands,  not  copyhold^  or  any  an* 
nuity  for  life,  years,  or  in  tail,  or  fee-drnple,  or  ihall  forge  any 
obligation,  bill  obligatory,  acquittance,  releafe,  or  difcharge  of 
any  debt,  account,  fuit,  demand,  or  other  thing  perfonal ;  or  (hall 
^^  pronounce,  f^c.  utfufra^  that  then  he  (hall  pay  the  ftarty  grieved 
^*  double  cods  and  damages,  be  fet  upon  the  pillory,  and  lofe  one  of 
••  his  cars,  fie. 

**  And  if  any  perfon  or  perfons,  being  hereafter  cotiviSt  p/|%  ^ 
♦*  of  any  of  the  offenfes  aforefaid  by  any  of  die  ways  above  ■■  ^^ 
**  limited,  (hall  after  his  or  their  convi&ion  or  conderanadon  eftfoons 
^  commit  or  perpetrate  any  of  the  offenfes  aforefaid,  that  then  every 
**  fuch  feoond  offenfe  fliall  be  adjudged  felony  ;  and  the  parties  con* 
^  vidled  or  attaint  thereof  according  to  law  fhall  fuffer  death,  and 
*'  forfeit  dieir  goods  and  lands,  as  in  cafe  of  felony,  without  having 
^*  advantage  of  (anduary  or-  clergy ;  but  the  wife  not  to  lofe  hes 
«<  dower,  nor  blood  to  be  corrupted,  nor  heirs  dj(berited. 

**  Ju(tices  of  oyer  and  tmnimr  and  of  affiase  to  hear  and  determtae 
^  die  offenfes  againft  this  a&. 

<*  Not  to  extend  to  any  attorney  or  lawyer  pleading  a  forged 
<*  deed,  not  being  party  or  privy  to  the  forging,  nor  to  the  exempli* 
^*  fication  of  a  forged  deed,  nor  to  any  judge,  that  (hall  caufe  the 
**  feal  tt>  be  fet  to  fuch  exemplification.'' 

Upon  diis  ftatute,  fo  far  as  it  relates  to  felony,  thefe  things  C0Q« 
fiderable  (ball  be  fet  down  in  order. 

1.  What  is  a  makmg,  forging,  oraffenting. 
If  J.  makes  a  deed  of  feofment  to  B,  and  after  makes  a  deed  of 
feofment  to  C  with  ah  ante- date  before  the  other  feofment,  this  was 
a  forging  within  tlie  ftatute  XH^S.  cap.  3.  and  alfo  within  this  ftatuta* 
Co.  P.  C.  cap!^lb.  27  H.  6.  3.  a. 

But  nottf  that  it  is  not  the  bare  antedating  of  a  deed,  that  makei 
a  forgery,  for  then  moft  afltirances,  efpecially  bargains  and  (ales  fee 

(«}  Upon  thti  cUufe  of  the  ftatute,  Ja^     conviQed,  Psfc,  4  Get*  a«  B.  R»  lod  faf* 
fb€t  Croktt  aliu  Sir  ^ittr  Stungtr^    w««     fcccdtbepciuItiMof^aft, 

Vol.  I.  Q  q  fpwifm^ 
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Tecovcries,  kafts  for  years  to  enable  a  releafe  would  be  forgeries ; 
but  that  which  makes  it  forgery  iii  the  former  cafe,  is  the  intent  to 
ftvoid  his  own  feofment ;  and  the  words  of  this  ftatute  are,  to  the  in- 
tent  that  the  ejlate  of  anothtr  per/on  Jliould  be  d'ijlurbed\  fo  the  intent 
is  to  be  joined  in  cafe  of  forgery. 

Again^  \i  4  make  a  true  deed  of  feofment  to  B,  of  the  manor  of 
Dale^  and  after  A  rafe  out  D.  and  put  in  5.  whereby  the  feofment 
imports  the  manor  of  Sale ;  or  if  A^  grants  a  rent-charge  to  J3.  for 
life,  and  after  fealing  and  delivery  P^  rafes  the  deed,  and  enlarges  the 
|.^^  -  fum  or  eftate,  this  is  a  fubtle  making  of  a  falfe  deed  within 
■•  ^■'  this  ftatute  j  vide  1  Anderf.  Rep.  Puckering^s  cafe,  Cafe  151 
/.  100. 

An  afient  after  the  hSt  committed,  makes  not  the  party  allenting 
guilty,  or  principal  in  the  forging  ;  but  it  muft  be  a  precedent  or  con- 
comitant ^flent. 

2.  What  is  a  writing  fealed,  deed,  will,  or  court-rool  ? 

The  forging  of  a  falfe  cuftbmary  of  a  Aianor  put  under  feal, 
whereby  the  intereft  of  the  lord  is  mokfted,  is  a  writing  nnder  feal 
within  this  ftatute,     Dy,  322.  *.  Taverner^s  cafe. 

The  inferring  of  a  claufe  in  a  will  purporting  adevife  oflanJs 
without  warrant  or  dire£lion  of  the  devifor  is  the  forging  of  a  will 
within  this  ftatute,  dio  the  whole  will  be  not  forged,  and  altho  done 
in  the  teftator's  life  by  the  clerk  that  writes  the  wir.  CV.  P.  C.  cap. 
lb.  againft  the  report  of  Dy.  288.  a.  Marvin^  s  cafe. 

But  ifo/r,  this  was  when  the  teftator  was  fpeechlefs,  but  if  he  bad 
bis  underftanding,  and  afiented  tfo  ir,  or  publiflied  it  afterwards,  it 
is  no  forgery,  tho  at  firft  written  without  his  direflion. 

Forging  furrenders,  admittances,  court'Tolla  of  copyhold  lands  arc 
within  this  ftatute. 

If  the  deed  or  will  forged  purport  only  a  leafe  for  years,  whereby 
the  freehold  is  charged,  or  of  a  rent-charge  for  years,  it  is  withiu 
this  firft  bitinch. 

-  ^markesa  leafe  for  years  to  B.  a  forging  of  an  affignme^t  of  that 
leafe  from  B.  to  C.  is  a  forging  of  a  deed  within  the  fecoud  clauifef 
Co.  P.  C.  tibi  fupra^  againft  the  opinion  in  Nof%  Rep.  in  Markam^ 
t;x(fi(bj.         ♦      ' 

•  But  an  affignmeni  made  here  of  a  term  for  years  of  land  in  Inlani 
is  faid  not  to  be  within  this  ftatute,  but  puniftiable  as  a  mifdetnea* 

nor 
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nor  at  common  law.    29  Eliz,  Neumanns  cafe,  Hughes  3  Fart,  N. 
221. 

3.  What  is  a  pronouncing  or  publifliing,  knowing  the  fame  to  be 
forged? 

If  A,  forges  a  deed,  and  5.  tells  C.  that  the  deed  is  p,-.  - 
forged,  and  yet  C,  publiflieih  it,  it  was  refolved  to  be  within  '■  ^^ 
the  ftatiite  in  Grejham\  cafe.    P.  38.  EUx.  Cam.  Stellata  (c). 

But  it  feems  to  me,  tho  fuch  a  relation  may  be  an  evidence  of  faft 
to  prove  his  knowledge,  yet  it  is  not  concluCve,  tho  perchance  Je 
'faBo  the  deed  be  forged  ;  for  poffibly  there  might  be  c}rcumftances  of 
fad,  that  might  make  the  pcrfon  relating  it,  or  his  relation,  not  cre- 
dible ;  fo  that  (he  knowing  muft  upon  the  whole  matter  be  left  to 
the  jury  upon  the  circumftances  of  the  cafe,  and  therefore  the  cafe 
of  Grejham  being  in  the  ftar^chamber,  where  the  lords  aie  judges  of 
the  fadi  upon  the  evidence,  is  no  authority  in  this  cafe. 

4.  What  is  a  writing,  bill,  bond,  acquittance? 

A  will  in  writing  concerning  goods  only,  is  within  this  claufe  (d)^ 

The  forging  of  a  (latute  ftaple,  or  recognizance  in  nature  of  a  ftatute 
ilaple,  is  within  this  flatute,  becaufe  the  party's  hand  and  feal  are  to 
it ;  but  not  to  the  forgery  of  a  ftatute  merchant  or  recognizancet 
becaufe  they  have  not  the  conufor's  feal.  C9.  P.  C.p,  UK  15  H. 
1:  16.  a.  (e). 

A.  writes  and  feals  a  letter  to  B.  and  fubfcribes  it,  B.  cuts  off  the 
lower  part  of  the  letter  with  the  hand  cA  A.  and  puts  to  it  the  feal 
of  his  letter,  and  over  it  writes  aft  acquittance,  this  is  the  forging  att 
acquittance.  Co,  P.  C  ublfupra. 

I  come  to  tlie  point  of  felony,  having  before  ftated  what  is  a  firft 
offenfe  within  this  ftatute. 

There  muft  be  a  conviction  of  a  firft  offenfe  before  the  fecond  of- 
fenfe  be  committed,  otherwife  the  fecond  ofienfe  is  not  felony ;  and 


ft)  Thii  it  the  (ame  with  Msrkbam't 
c^le,  and  is  cited  by  lord  Coke  for  thi«  pur- 
pofc.  Co.  P.  C.  f,  170.  in  margine, 

{/)  This  feems  to  be  grounded  on  a  mif« 
take  of  lord  Coke,  who  in  his  conment  on 
this  ftatute  fuppofes  the  word  writing  to  be 
'infcrtcd  in  the  latter  part  of  this  claufi^, 
tfter  the  words  any  obligation  or  bili  Mga- 
tory :  whereas  it  is  not  fo,  for  the  ftatutfe 
makes  no  mention  of  writings^  but  only 
with  rcfpeA  to  an  intereft  in  lands  or  an- 
juiitics,  and  confequcntly  does  not  extend 


to  a  win  of  goods  only ;  and  fo  waj  tft« 

cafe  cited  by  lord  Coke  in  Dyir  301  I. 
which  was  ot  a  will  of  a  leafe  for  years^ 
and  not  of  perfonal  goods  only ;  but  this 
cafe  is  cxprefly  included  in  a  later  ftatute, 
wx.  %  Geo,  a.  cap.  15.  which  makes  fuch 
a  forgery  felony  without  benefit  of  clergy. 
{e^  According  to  this  cafe  it  Ihoald  be 
quite  the  reverie  \  for  it  is  there  IKd,  that 
»e  ftatute  merchant  has  the  feal  of  the  PArty^ 
Which,  the  book  iaya,  ia  not  icquiiite  m 
•  hiVaxt/hpk* 

Q  ^  'i  therefore 
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therefore  if  before  convidion  of  forgery,   jt»  commas  a  firfi  aai 
a'  fecond  ofienfey  this  fecond  offenfe  is  not  felony  within  this  (ktute. 

And  by  conviction,  I  conceive,  is  intended  not  barely  a  cooWdioD 
by  verdi^y  vrhere  no  judgment  is  given,  but  it  muft  be  a  coondioB 
by  judgment. 

And  the  indidment  for  a  fecond  oStnte  muft  recite  die  record  of 
the  fii  ft  conviCbon,  that  it  may  appear  to  be  a  convifiion  of  foch  i 
forgery  as  is  widiin  the  ftatute ;  for  if  it  be  not  the  indidinem  of 
felony  for  the  fecond  ofienfe  fails. 

And  upon  the  evidence,  tho  the  record  of  the  firft  convi£H<Hi  ought 
to  be  prov^,  yet  the  matter  of  the  Erft  convi^on  (hall  oever  be  r^ 
piamined,  but  muft  ftand  for  granted,  and  the  party  is  concloded 
touching  the  truth  of  the  matter  of  the  firft  conviftion  by  tlie  reconl 
of  that  convi£tion. 

If  jf.  publiih  a  falfe  deed  koowingly,  and  be  canvid  upon  dui 
ftatute  for  this  oSenfe,  and  after  fuch  convi&ion  forges  a  deed,  diii 
is  2t  fecond  oflfenfe,  and  felony  within  this  ftatute,  tho  the  pablifhing 
be  prohibited  by  one  daufe,  and  the  forging  by  another,  adjud^ 
jP.  7.  J0£.  B.  R.  B^oth^%  cafe  (f),  Co.  P.  C.p.  172.  for  the  words  arc, 
If  At  commit  any  of  tlu  faid  ^enfes  the  fecond  time:  and  fo,  if  he  k 
OMividi  of  forgery,  the  publication  of  a  forged  deed  afterwacds  know- 
ingly is  felony,  or  if  he  be  firft  convift  of  the  forgery  of  a  coon- 
roll,  and  after  that  forges  an  obligation  or  acquittance ;  for  die  fecond 
oftenfe  in  any  of  the  forgeries  or  publications  is  felony,  tho  it  be  of 
^  different  kind,  if  the  firft  or  fbcond  ofienfe  be  widiin  the  fbtote  (i). 

The  hearing  and  determining  of  the  ofienfe  agaioft  diis  ffauute  aie 
Hiliited  to  ihe  juftices  of  affi7«e,  or  oyer  and  terminer • 

This  extends  not  to  the  juftices  of  peace,  for  tho  in  the  coounif* 

r^ft  1  ^^  ^^  ^^  peace  there  is  a  claufe,  mec  non  ad  enidiendm  si 

^     '^  tirminandumf  yet  they  being  comndiffions  of  a  feveral  o^ 

ture,  they  are  not  comprifed  under  die  name  of  jufUces  of  ojgr  aod 

terminer  fh)» 


Cf)  13  Ci.  Rep.  34. 

[r)  But  by  2  Ge$,  t.  eaf,  t$.  the  firft  of- 
femc  is  made  felony  without  benefit  of 
clersy,  tnd  extends  to  all  deeds,  iviUs^ 
bonds,  writings  obligatory,  bills  of  ex- 
chaii£e,ii»promiirory  notes,  indorfements, 
or  aiugomenu  of  bills  of£xchan|rc,  orpro-» 
aiiilQry  notes,  or  acquittances,  or  receipts 


Cor  Qioney  or  goods,  if  doae  widi » <9* 
tention  to  defraud  any  perfon;  this  a^ 
was  made  to  continue  for  five  yfaf*i  ^"^ 
to  the  end  of  the  nczi  feifions  of  jMrliamririt 
and  fo  expired  the  i  eth  of  May,  if^y  ^ 
was  revived  and  maoe  perpc(ual  by  9  Op* 
2.ch. 18. 
(hJCr0.  fiifs.  17. 

But 
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Bot  the  cooit  of  king's  bench  Inay  bear  aAd  determine  tbefe  of- 
fmfes,  for  thejr  are  juftices  of  Qj9r  and  Ufwinfr  and- more*  Co*  P.  C. 
csf,  41.*^.  103. 

The  ofimd^s  as  to  felony  in  this  ftatnte  aie  excloded  from  dei^ 
and  ianftuary. 

The  (httote  of  5  Elix.  cap.  20.  concerning^  Egyptlam,  Fidf  qua 
fiipr^  Jupir  fiat.  1  W2P.VM. 

By  the  ftatute  of  8  Eliz.  cap.  3.  <*  No  man  (hall  briogf  d^ver^ 
*'  fend»  receive,  or  take,  or  prwure  to  be  brought,  delivered,  fent, 
<*  received,  or  taken  into  any  (hip  or  bottom  any  manner  of  Aeep 
^  alive,  to  be  carried  or  conveyed  Out  of  this  realm,  or  out  <^  fVaUs^ 
**  or  out  of  Inland^  or  any  of  the  queen's  dominiona,  upoii  pain  of 
^  forfeiture  of  all  his  goods,  the  moiety  to  Ae  queen,  the  other 
f*  moiety  to  the  informer,  imprifonment,  and  lofa  of  hi»  left  hand-; 
^*  and  the  feeond  oflenfe  to  be  felony. 

'*  But  no  corniprioo  of  blood  of  lo6  of  dower. 

Juftices  of  ofir  and  termimr^  gad^livery,  or  of  the  peace,  havt 
power  to  hear  and  determine  c^feofes. 

•    The  oflfeiider  hath  benefit  of  clergy,  as  well  in  coft  of  felony,  at 
of  cutting  off  the  hand.    Co.  P.  C.  cap.  49. 

The  ftatiite  of  14  ESz.  cap.  5.  ooneerning  rOgnes  and 'vagabonds; 
is  repeald  by  the  flatuteof  35  £//««  cap*  1>  and  fettled  in  anodicr  wtff 
by  39  Eli».  cap.  4.  and  therefore  1  fliaS  refer  it  thither. 

By  the  ftatute  of  d7  Eih.  cap.  21  <^  It'  (bail  net  be  laivfftrl  for  any 
'*  jefuit,  fenlinary-prieft,  or  other  fuch  pritft,  deacon,  orotHer  rd^ioos 

or  ecdefiaftical  perfen  whatfeeve^,'bom  within  this  realm,  or  any  df 

the  queen*8  dominions,  hereafter  to  be  made,  ordaind  or  prbfefled  by 

any  authority  or  jtirii!J!^on,  derived,  chailenged,  or  prttehded  from 
"  thefee  of  Xome^  to  come  into  this  realm  or  any  of  the  queen's  dd- 
^*  minions,  (except  as  in  that  aA  is  esecepced,)  under  pain  of  high 
••  treafon. 

**  And  any  perfoU)  that  after  Ae  end  of  forty  days  ^I'  riroo^ 
"  wittingly  and  wiHingly  rdieve,  comfort,  aid,  or  maintain:  *-*       -* 
^  ftich  jefuit,  a^r.  being  at  liberty  and  ouf  of  hoM,  kn(>wing  him  to 
*'  be  a  jefuit,  feminary  prieft,  bfc.  Aall  be  adjudged  a  felon  without 
*•  benefit  of  clergy. 

By  the  ftatute  of  31  Btif:.  cajt^  4w  **  If  any  havmg  the  charge  or 
**  cuftody  of  any  armour,  ordinance,  munition,  powder,  fbot,  or  of 
^  habiliments  of  war  of  the  queen,  her  heirs  or  fucceflbrs,  or  of 

Q  q  3  *^  any 
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any  viSuals  provided  for  the  vi&aalliiig  of  any  foldiers,  gmmen, 
mariners,  or  ptoners,  fliall  for  lucre,  or  gain»  or  wittingly,  advHed- 
**  ly,  and  of  purpofe  to  hinder  or  impeach  her  majefty*s  fervice,  em-, 
bezzie,  purloin,  or  convey  away  the  fame,  to  the  value  of  twrcnty 
(hillings  at  one  or  feveral  times,  it  (ball  be  felony. 
**  The  profecution  to  be  within  a  year  after  the  offeafe  :  no  cor- 
<'  ruption  of  blood,  lofs  of  dower,  nor  lofs  of  lands,  but  during  the 
•*  life  of  the  oflFender. 

**  The  prifoner  allowed  to  make  any  lawful  proof  for  his  difcfaarge. 
«  Clergy  not  taken  away. 

By  the  ftatute  of  35  £//».  cap.  1.  It  is  enaAed,  **  That  if  any  per- 
'*  fon  above  the  age  of  fixteen  years,  who  (hall  obftinately  refufe  to 
^*  repair  to  fome  church  or  chapel,  or  ufual  place  of  common  prayer 
**  to  hear  divine  fervice  eftabliflied  by  her  majefty's  laws  or  ftatufes, 
*'  and  ihall  forbear  to  do  the  fiune  by  the  fpace  of  a  month  next 
*'  after  without  any  lawful  caufe,  (ball  at  any  pme  after  forty  days 
^*  next  after  the  end  of  this  feffion  of  parliament,  by  printing,  writ- 
'*  ing,  words  or  fpeeches,  advifedly  and  puipofely,  go  about  to  per« 
^'  (bade  others  to  impugn  her'majefty's  power  in  caufes  ecclefiaftica), 
or  perfuade  others  to  forbear  coming  to  church  to  hear  divine  fer<* 
vice,  or  receive  (he  communion  according  to  law,  or  to  he  prefeot 
^\  at  any  unlawful  conventicle  or  meeting,  under  pretenfe  of  exerciie 
of  religion,  contrary  to  her  majefty's  laws ;  or  ibaU  after  the  forty 
days  willingly  join  in,  or  be  pr^fent  at,  fuch  afiemblies  or  meet- 
ings under  colotSr  of  exercife  of  religion,  contrary  to  die  laws  of 
^*  this  realm,  then  fuch  perfon  being  thereof  lawfully  convided 
r^^  g  ^*  ^^'^  ^^  committed  to  prifon,  there  to  remain  without 
^^  ^*  bail  or  mainprife,  till  he  (hall  conform  and  yield  Co  come 
**  to  fome  church  or  chapel,  and  hear  divine  fervice  acconling  to  the 
^  queen's  laws,  and  make  open  fubmiffion  and  declaration  of  his 
**  conformity,  as  by  the  ad  is  prefcribed. 

**  And  if  fuch  perfon  (haU  not  within  three  months,^  being  required 
**  by  the  biihop  of  the  diocefe  or  juftice  of  peace  of  the  county,  where 
**  he  is  convifted,  come  to  fome  parifb  church  to  hear  divine  fervice, 
^*  be  {ball  abjure  the  realm,  as  by  that  zSt  is  appointed. 

**  And  if  he  (ball  refufe  to  abjure,  or  having  abjured  {ball  no  go^ 
^  or  elfe  fball  return  without  the  qo^ea^s  licenfe,  it  is  felony  widiout 
|)eqefitt>f  clergy, 
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^*  No  lofs  of  dower,  corroption  of  blood,  nor  forfeiture  of  lands' 
•*  longer  than  the  life  of  the  offender. 

**  Special,  puni(hment  by  forfeiture  of  10/.  per  menfan^  for  fuch  as* 
^'  relieve  diem,  except  fiaither,  mother,  Vr»  '  ^ 

^*   Nor  to  extend  to  women  or  popi(h  recufants. 
Tho  it  w^  formerly  doubted,  yet  upon  great  confideration  by  all 
the  judges  it  hath  been  refoived,  diat  this  ftatute  is  in  force. 

But  to  make  up  the  o£R:nfc  to  be  felony  thera  are  fo  tnany.-  cir«> 
cumftan^es  required,  that  it  is  difficult  to  have  any  legal  conviAion- 
according  to  this  ftatute. . 

1 .  Tlie  party  muft  be  above  fixteen  years  old,  ••  He  muft  obfii- 
nately  refafe  to  come  to  church,  which  obftinate  refufal  cannot  bo 
without  a  requeft  or  monition  to  repair  to  church.  3.  He  muft  for*-^ 
bear  to  come  to  church  for  a  month  after  fuch  refufal  without  ar 
xeafonable  caufe  of  abfence.  4.  He  muft  do  Ibme  of  tfaofe  a£ts  li'^ 
xnited  by  the  ftatute,  as  to  difliiade  coming  to  church,  tie.  or  afttf 
that  month's  abfence  be  at  an  unlawful  conventicle. 

And  all  thefe  things  muft  be  precifely  charged  in  the  indiAment 
and  proved  upon  evidence,  or  otherwife  no  fuch  commitment*  of 
abjuration,  or  felony  can  follow.  '      '. 

And  therefore,  altho  many  have  been  haftily  convi&ed  upon  thia 
ftatute  upon  general  indidments  of  not  coming  to  church,  and  being 
at  an  unlawful  conventicle,  yet  never  was  any  convid  before  .^    -  ^ 
me  upon  this  offeufe,  becaufe  thefe  circumftances  were  either      ^ 
not  laid  in  the  indi£tment,  or  not  efiedually  proved. 

Befides,  it  is  difficult  to  fay,  what  conventicle  upon  pretenfe  of 
exercife  of  religion  was  in  thofe  times  contrary  to  the  laws  of  the 
realm,  unleft  mais,  or  by  mais-priefts,  dio  of  late  ume  it  hath  been 
Settled  by  fpecial  aSs  of  this  paiiiament,  viz.  (i). 

1  he  reafon  why  popi/h  recu&nts  are  exempted  out  of  this  zSX  is^ 
becaufe  there  is  proviGon  touching  diem  in  the  next  following,  «iz.  ' 
By  the  fia(ute  of  3a  Eli%*  cap,  2.  **"  If  any  popiib  recuiant  not 
*'  having  an  eftate  in  lands  of  twenty  marks  per  aunumt  or  goods  ro 
*'  the  value  of  twenty  marks,  {Qtbex  xiizxt  feme^xovert$ )  (hall  not 're« 
'*  pair  to  his  dwelling4ioufe,  lie.  according  to  the  aiSt,  and  prc&nt 

Cl)  Th*re  is  a  blank  here  in  the  ML  S%  the  charch  of  Bfigtand<t  ti  declared  to  be  • 

burthea£bbereiDcaxit'are.i6(7«r.a.(i^.4.  coovcmicle  coocrary   to  law;    bat  thdc 

and   22  Car,  2.  cap.  i.   by  which  ftatute  a£)«  are  now  of  no  to'rcc  againft  paucCtant 

ivcry  aifemblv  for  religious  worlhip  of  dl{^ellter^)  by  reafoo  oi  ihe  tole^auoii  «^ 

five  or  more  bcfides  the  tamily,  in  other  i  1V.^  A/,  caf*  i8«    • 
■uoiier  ttiao  ii  allowed  by  the  liturgy  of  ^ 

Q  q  4  '*  himfelf 
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*«  hittiUf  and  bit  name  to  the  nuiiifter  and  cbwdt^waideBS  of  due 
^  parifli ;  or  after  dieir  coming  (hall  go  fife  miles  from  dieir  dwell* 
**  iagt  and  being  dierefoie  taken  ihall  not  within  three  months  after 
*^  taking  <!ome  to  church  and  make  dicir  confiBSon  of  confefmity, 
'*  as  in  that  wBt  is  ezpreft,  being  therennto  leqnifed  b]p  a  juffice  of 
^  peace»  or  by  the  mtnifter  or  cnrate  of  the  parifliy  then  fadi  leco* 
^*  iant  being  therennto  lequiied  by  two  juSioci  or  eorooer  of  the 
^  connty  (hall  abjuie  die  realm  for  ever;  and  if  he  rcfiife  to  abfvre, 
^  or  having  abjured  refufe  to  go  onl  of  the  realm,  or  being  gone  Ihall 
^  return  without  licenfe,  it  (hall  be  felony  without  clergy. 

£y  the  ftunle  of  39  £/«.  etp.  4.  All  former  ftatutes  againfi  rogees 

and  vagabonds  are  repeald,  and  among  odier  things  it  is  enaifiedt 

^<  That  if  atiy  rogues  ihall  appear  dangerous,  or  will  not  be  reformed 

^  from  dieir  roguifli  life  by  the  provifions  of  that  a£k,  it  fliall  be 

^^  lawful  for  two  juflices  of  the  limit,  whereof  one  of  d^e  Qutntmf 

^  to  commit  him  to  the  houfe  of  conedlion  till  the  next  quaner- 

»^     ^  **  feffions,  and  then  the  major  part  of  the  juftices^may  bi-* 

I  Ir  J  «<  jjI^  jiio^  Q^(  ^f  ^  realm  and  dominions  diereoi^  to  focb 

^  place  as  ihall  be  affigned  by  fix  of  die  privy  councii,  whereof  tfae 
'  lord  chancellor  or  treafufcr  to  be  one,  or  condemn  him  to  cbe 
^  galUes  of  this  reahn ;  and  if  aiqr  fuch  rogue  fo  baniihed  Ihall  re- 
^  turn  again  without  lawfril  warrant,  4t  fliall  be  felony,  to  be  hearl 
**  and  determined  in  diat  county  of  Engknd  or  Wak$  wh«re  be  diatt 
**  be  apprehended 

^  But  in  diis  cafe  the  oflSmder  faadi  clergy. 

This  aA  is  continued  by  die  fiatnia  of  I  Jsc.  cap.  85.  5  Car.  I. 
€gp.  i.  and  16  Car.  1.  cap.  4. 

By  the  ftatnte  of  1  Jac.  cap.  3.  It  is  ferdier  added^  «<  That  fnch 
^*  dangerous  and  incorrigible  rogues  flMdl  by  judgment  of  the  frme 
^  jultiees  in  t&e  feffions  be  branded  in  the  Iboukfer  with  die  letter  R. 
**  and  be  fent  to  die  place  of  his  hft  dwelling ;  and  if  it  cannot  bs 
^  known,  then  to  the  place  of  bis  birth ;  and  if  fnch  rogue  be  after 
^  found  ofiending  in  bq;ging  or  wandering  contrary  to  this  ftatnte, 
^  it  ihall  be  felony  without  clergy,  and  nied  in  die  county  v^ere  be 
^  fmU  be  taken. 

mm  aA  is  likewife  continued  by  3  Cmr.  I.  and  16  Car.  1.  cap.i* 

This  aft  doth  not  take  away  the  punifliment  by  die  ftatute  of 
M  Elim.  a^.A.  but  gives  deftion  to  die  jufiices  in  die  fefioos  t9 
isfiift  eidier.  ^ 

By 


HISTQRIA  FLACITORUM  CORONA.   ^ 

By  dtt  ftatnfe&of  99  fUiz.  csf.  17.  ^  \.  Ufe  aad  wandering  fotficn 
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or  mariners,  or  idle  perfons  wandering  |»  feUicss  or  aarinefm. 

2.  Idle  or  wandering  f<ddiefs  coming  from  feat  not  having  a  teli* 
^'  moaiid  under  the- hand  ^f  a  joftice  of  peace,  feldi^  dowa  the  tinne 
^*  and  place  of  his  l;anding,  pkce  of  his  dwclUog  and  hkiikp  andliflHl* 
*^  iag  a  tune  for  his  paflkge  thilbcr.  3.  Or  exceeding  the  time  Ji«^ 
^^  mi<«d  by  hia  tefiimonial  fourteen  days,  nnlets  he  &Us  iidE,  if  fa» 
^\  be  in  truth  a  foldkr  or  mariner.  4.  Every  wandering  foldier  of 
'^  mariner,  or  every  peribn  wanderiiq;  as  a  IbUter  or  n»riacr  ccmtt^ 
^*  terfeiting  his  teftimonial,  or  having  the  fame  forged  teftSmoaiiA 
^'  about  him,  knowing  the  fame  to  be  forged,  is  a  fidoQ  vvidtooi^ 
•*  benefit  of  clergy. 

This  ofienifi  may  be  heard  and  deternnned  before  jufiSoei  ^^  « 
of  aflize,  gaol^ivery,  or  of  the  peace,  baiving  power  ta  ^  "  '* 
Hear  and  determine  fekmy.    No  corrapeioB  of  Uood. 

If  a  fseehokier  will  take  him  into  fervicefer  a  yeac,  and  be  becaiwi 
bound  by  recognizance,  ut  ferjhtistt^  no  ferdier  proceeding  co  be 
againft  him ;  but  if  within  the  year  he  depart  without  liceafei  is  ia 
felony  without  benefit  of  clergy. 

^Cootioued  by  3  Car,  1.  caf.  4»  and  ld£Sar.  i.  emp\  4. 

And  dms  fer  £w:  felonica  ena&ed  in  thr  timgaf  qqecn^^&srthefc 

In  the  time  of  king  jFemjs  tbefe  eafubg  Cdonies  were  dB  jiaw 
CW^ed* 

By  the  ftatute  of  1  Jac.  cap.  II.  **  If  any  perfon  wiihin  his  ma« 
^  jefty's  dominions  of  England  and  Wata^  being  manjed,  do  at  any 
"  time  after  many  any  peribn  or  petlboat  die  farmer  hnlband  or  wife 
^  being  alive,  every  fuch  ofenfe  fliall  be  felony,  and  l&e  party  of^ 
^  fending  (hall  receive  fuch  proceeding,  ttial  and  exec^lioa  in  fuck 
'^  county  where  be  or  {he  is  taken. 

This  a£l  balk,  five  eaccepnona  1.  Ir  ihall  nor  exUcnd  t6  fuck- 
perfops,  wbofe  hnihand  or  wife  fhadl  be  continually  remaining  be« 
yond  the  fev,  for  the  fpace  of  fisven  yean  together.  2.  Or  whoftr 
httftand  or  wife  fliaU  abfent  him  or  hesfeif  in  any  place  within  tho 
king's  dominions^  the:  one  not.  knowing  die  other  to  be  living  withio 
that  time.  3.  Not  to  any.  peribn  divorced  by  any  fentence  had- of 
so  he  had  in  the  ecdcfiafticai  court,  4«  Nor  to  any  perfon  whoie 
marriage  hadi  been-  or  fhali  be  dechned  void  by  fentence  in  die  eo« 
eieiUi^cal  court.  5.  Nor  to  any  perfon  or  peifiras  for  or  by  reafooF 
of  any  marriage  had  or  t^  b^  ]^4  w^duo  tl]|^age  of  confent. 

This 
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This  felooy  not  to  make  corrapdon  of  btood,  or  lofr  of  Aomer^An 
dittierifoD  of  tbe  heir. 

1.  ObfenraUes  upon  die  body  of  Ae  a& 

Ahbo.  die  fecond  maniage  be  iuoply  Toid,  yet  the  pailiameQt 
dKni^ht  it  juft  to  oiake  it  felony. 

Jt.  takes  B.  to  iiuftiand  in  England^  and  after  takes  C.  to  hu(band 

in  Irelatid,  (he  its  not  indiAable  in  England^  becauie  the  oflSnife  was 

^     .  committed  out  of  diis  kingdom.    But  if  j/.  marries  a  hitf- 

>•  "«)  J  band  in  Ireland^  and  comes  into  England^  and  marries  a  fe- 

cond  hufbandy  here  it  is  felony.  The  former  cafe  wasjaccordingly^rukd 

at  Newgau  fefliona  fij. 

A.  takes  B.  to  hufband  in  Holland^  and  then  in  Holland  takes  C. 
to  huiband^  living  B.  and  then  B^  dies»  and  living  C,  (he  marries  2>. 
this  b  not  mar ryiiig  a  fecond  hnfband,  the  former  being  alive,  for  the 
marriage  to  C.  living  B.  was  iimply  void,  and  fo  he  was  not  her 
lM(band ;  but  if  B.  had  been  living,  this  had  been  fidony  to  marry 
I},  ia  England:  ruled  at  Newgau  felEons  about  1648.  the  lady 
MaSfm!%  cafe. 

The  firft  and  true  wife  is  not  to  be  albwed  as  a  witnefa  againft* 
the  hufband ;  but  I  think  it  clear  die  fecond  wife  may  be  admitted 
to  prove  tbe  fecond  marriage ;  for  fhe  is  not  his  wife,  contrary  te  a 
fadlen  opinion  delivered  in  July^  1664.  at  the  aflisesin  Smrrty^  in 
Arthur  Armflr$ng\  cafe ;  for  (he  is  not  fo  much  as  hb  wife  defaiti* 
Vide  ^tut  dim  fvfra  fufer ftatut.    3  H.  7.  cap^  2.  ^.661. 

2.  Oblervabks  touching  the  exceptions. 

As  to  Hacfirftf  If  the  hufband  or  wife  be  beyond  die  feas  ievea 
years,  dio  die  party  in  England  hath  nodce  that  he  or  fhe  b  living,  yef 
it  b  no  felony,  which  appears  by  the  fecond  exception,  where  dief 
party  is  commorant  in  the  king's  dominions,  if  the  party  hath  notice^ 
it  b  felony ;  nodce  there  makes  the  o&nfe,  but  not  when  the  hufband 
or  wife  is  beyond  fea ;  and  yet  in  the  former  cafe  as  well  as  the  latter. 
the  fbcond  marriiige  is  void.    Vide  22  E.  4.  Cenfultatkn  5. 

As  to  the  feccnd  exception :  Suppofe  the  fiift  wife  or  hufband  be 
abfent  in  New^England  or  Ireland  feven  years,  dib  b  beyond  the  feas, 
and  to  within  the  words  of  the  firfl  exception,  and  yet  widiia  Ae 
king's  dominions,  and  fo  not  aided  by  the  words  of  the  fecond  cxcq>- 
lion,  unkfs  without  notice ;  it  feems  Im  fofunrtm  vitm  the  woids  witk' 
in  the  king*s  dmninim  muft  be  intended  veithin  England^  fFabSf  <^ 

ScitM 
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Scotland^  to  make  both  ciaafes  coniifient ;  but  however  the  ifle  of 
fVtght  is  not  beyond  the  fea  vvithin  the  firft  claufe,  becaufe  iJ^m 
cjrpus  comiiatis  Southampton:  fo  for  Scillyf  Lnndj.  Qiufre  of 
Guernfey^  Jtrfey. 

As  to  the  third  exception :  certainly  the  divorce  intended  -  •  -. 
is  not  a  vincuh  matrimonii^  for  then  without  the  aid  of  any  *■  "* 
provifo  either  may  freely  marry  i  but  it  muft  be  intended  of  divoltes 
u  men/a  t^  thoro,  P.  12  Cars  1.  B.  R.  Port4r*t  cafe,  it  was  doubted^ 
ivhether  a  divt^ce  caujd  fepitidtf  were  fuch  a  divorce  as  was  within 
this  exception,  becaufe  it  feemed  rather  to  be  a  provifional  iepazatioii 
for  the  wife^s .  iafety.  and  maintenance,  than  a  divorce ;  but  it  wat 
never  refolved.    Cro.  Car.  461.  fij. 

IS  there  be  a  divorce  a  vinculo^  and  one  of  the  parties  appeals,  th« 
ibis  fufpend  the  fentence,  and  poi^bly  may.  repeal  it,  yetamarria^ 
pending  that  appeal  is  held  to  be  aided  by  this  exception.  Co,  P«  CI 
cap,  27.  p*  89.  But  if  the  fentence  of  divorce  be  repealed,  a  mar- 
riage afipcr  is  not. aided  by  this  exception,  duo  there  waa  once  « 
divorce. 

As  to  ^  fifth  exception :  If  either  party  be  witliin  the  age  of  con* 
fent,  the  exception  extends  to  both :  A.  of  the  age  of  twenty  yearn 
jnarries  B,  of  the  age  of  nine  years.  A,  marries  a  fecond  wife,  this  is 
aided  by  the  exception,  as  well  as  if  B.  had  married  a  fecond  huibaod 
before  agreement  at  her  age  of  confent  to  the  firft  marriage,  for 
cither  of  them  may  refilire  before  ihey  have  both  confented.  T.  42 
Eliz-  B.  R.  BaiingtonU  cafe,  Co.  P.  C.  cap.  27.  p.  89. 

But  if  a  woman  of  twelve  years  noarry  a  mati  of  fourteen  yean^ 
a  iecond  marriage  by  eidier  is  felony,  tho  they  are  infants^  becaufe 
as  to  matters  of  this  kmd,  efpecially  the,  bufineis  of  marriage,  they 
are  at  this  age  adjudged  of  difcretion.  Sfd  vide  fupra^  cap  3.  plifiim 
di  hac  materia, 

a.  Obfervables  touching  the  trial. 

The  trial  to  be  in  the.  county  where  the  offeadet  is  sqiprebended,  is 
added  cumulative ;  for  he  may  be  indidled  where  the  fecond  marriage 
was,  thp  he  be  never  apprehended,  and  fo  may  proceed  to  outlawry, 
as  likewife  it  may  be  done  upon  the  ftatute  of  7  H.  7.  cap.  1.  of 
ibldjers.    Co.  P,  C,  cap.  26.  p.  87. 

By  the  ftatiite  of  1  Jac.  cap.  1 2,  All  forpier  aSs  againft  conjura^ 
tion>  iuchantments,  fie.  are  repeald,  and  it  is  enabled, 

(V  «^.  t?. 

"  1.  That 


^  I.  tliat  if  akny  perteia  ikaO  life,  pNlBik^  <ff  ewtttSk  mtj  ia* 
^  vdcsadon  dr  conjuration  tt  atty  e^l  or  wicked  fyirit. 

^'  3»  Or  fUnll  confukt  eevenane  widi,  aitertain,  emplof ,  fisei,  ot 
**  reward  any  wicked  or  evil  fpirit>  to  or  for  any  intent  or  pufpofe. 

^  3.  Or  take  up  any  dead  man,  woman,  or  6hild,  out  of  his  or  te 
^  graTe,  0t  any  other  pktce,  or  the  ikin,  bone,  or  any  other  pan  d 
^  any  dead  perfbn,  to  be  employed  in  any  manner  of  witdicnfi; 
^  forgery,  eharm,  or  inchantment. 

^  4.  Or  ihail  ide,  praAife,  or  eaeercife  any  witchcraft,  formr, 
^  cfaann,  or  incbantmenti  whereby  any  perfon  ihaU  be  kild,  it- 
^  fboyed,  wafted,  cohfutaed^  pined,  or  hoied  in  his  or  her  bodj ,  or 
**  any  part  thereof. 

^  £very  fuch  perfiMi  or  peifona,  thw  adders,  abettors,  and  con- 
^  fetlors,  being  thereof  conviA  and  attaint;  ttM  ftsfibr  death  asi 
^  ^oa  without  clergy. 

^  1.  If  any  perfon  Aoll  take  upon  htm  by  witchcraft,  tnchantani^ 
f^  cbarm,  or  feivery^  to  ten  where  any  treafure  ef  gold  or  filver  my 
^  be  found  in  the  earth  or  other  fecret  places. 

^^  9.  Or  whfsre  goods  or  things k>ft  dr  ftdoi  fliotdd  be  fboodcr 
^  becMoeat. 

^  3.  Or  (ban  ufe  aoy  foraery,  to  die  iatenl  to  provoke  any  pdn 
^  to  unlawful  love.  ^  ^ 

''  4.  Or  whereby  anycattle  or  goods  of  any perfim  (hall  hcio 
^  iboyed,  waifted,  or  impaired. 

**  5*  Or  to  hurt  or  dcftroy  any  perfon  in  his  or  her  boify,  tbo  ds 
^  £une  be  not  efiefied  or  done. 

^  Firflr  oooviAion  one  year's  imprilbnment  widioot  btil,  aol 
^  once  a  quarter  to  ftand  two  hoinrs  in  the  piliory,  and  coaki  his 
^  orherfiMlt. 

**  If  after  convi^on  he  commit  the  like  offenfe,  tmd  be  convifi 
*<  and  attaint  of  fuch  fecond  ofFenfe,  he  (halt  fufier  death  as  a  fcloo 
^  wsdiout  -dei|^  i  but  so  loft  of  dower,  corruption  of  blood,  vfx 


By  die  ftatute  of  l  Joe.  cap.  31.  perfons  going  abroad 
flague»lbre>^  ftk)ny.    But  this  a&  is  difcontinued,  as  my  lord  Cm 

,  ^-  faidi,  Co.  P.  C.  p.  90.  but  3  Car.  I.  cap.  4.  ha*  rcvW^ 
I  9-  ^  continued  it  to  the  eud  of  the  firft  feffion  of  die  not  parlia- 
ment; and  by  16^C^ir.  K  cap.  4.  it  is  condhuec^till  repeaid. 

But  it  gives  no  /orfeiture  ofkmds,  epods,  or  chattels. 


J 
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By  the  ftatate  of  S  Jac.  €ap,  4.  '^  If  any  (iibjeft  pafs  out  of  this 
**  reahn,  to  the  Intent  to  ferve  any  foreign  prince,  ftate,  or  poten* 
^*  tate^  or  fludl  pa6  over  the  fea^  and  tliere  flxall  voluntarily  ferve 
^<  any  fuch  i<xtiffi  princet  i^c.  not  having  before  his  or  their  palling 
^  taken  the  oath  prefcribed  in  that  a£l  before  the  cuftooieri  compt- 
*'  roller  of  die  port,  haven,  or  creek;  or  their  deputy  or  deputies,  or 
**  being  a  gentleman,  or  of  higher  rank,  or  hath  bom  office  of  a 
^<  captain,  lieutenant,  or  other  place  in  the  camp  Hiall  pafs,  tic.  before 
*<  he  hath  taken  the  oath,  and  given  bond,  &r.  it  is  felony. 

**  The  trial  (hall  be  In  the  county  where  the  ofienfe  is  coounkte^ 
**  viz.  the  place  of  his  departure,  dio  that  be  but  pait  of  the  oflenfe^ 
*'  and  there  they  (ball  inquire  of  the  reft  of  the  ofienfe  copimitte^ 
^*  beyond  fca,  viz,  his  fervicc  there  (mj» 

*^  The  offender  hath  his  clergy. 

**  No  cormptlon  of  blood  nor  lofs  of  dower. 

By  the  ftatute  of  21  Jac.  cap.  26.  ^'  Ail  perfoas  who  acknowledge 
<*  or  procure  to  be  acknowledged  dsxy  fine  or  fines*  recovery  or  soo 
<*  coveries,  deed  or^eeds  enrolled,  ftatutes  or  recognizances,  bail  or 
<*  judgment,  in  the  name  of  any  perfon^or  perfons  not  privy  or  con* 
<*  fenting  to  the  fame^  and  being  thereof  lawfully  convifled  or  ^ttaintf 
^  (ball  incur  the  penalties  of  &Ion$  without  benefit  of  dcigy^ 

«<  No  corruption  of  Uood  nor  lofs  of  dower. 

A  bail  taken  before  a  judge,  is  not  a  bail  within  this  ftatute  till  it  b^ 
filed  of  record ;  and  if  it  be  not  filed,  the  acknowledgmg  thereof  im 
mnothePs  name  mak^  not  felony,  but  a  niifdemeanor  only  (*)• 

The  ftatute  ef  21  Jac.  cap.  21.  for  murdering  baflard  children : 
Am  I  ft^m  referve  to  tbip  title  of  evidence,  Part  IL  cap.  ^.  fU9d 
vide  ibidem. 

And  thus  fiur  of  felonies  in  the  time  of  king  James.  ^.^ 

la  the  time  of  king  CharUs  I.  I  find  not  any  new  eoafted  ''  ^'^ 
fidony. 

I  therefi}fe  come  to  die  fime  of  king  Charles  II.  (f) 

(m)  Co.  P.  C.  f.  So;  cd^  4.  thought  proper  to  fulupio  sn  tccount  of 

(*}  Bot  this  u  fince  nude  felony  by  4  Of  fbc  leveraf  fclonict  which  have  been  »• 

5  IF.  6Ef  Af.  a£lcd  fmce  that  time,  by  which  i%  will  ^p. 

(f )  Here  the  manufcript  brealu  oflF,  oor  pear,  that  Utter  times  have  been  no  lels 

ftuthor  having  proceeded  no  farthers  but  fruitifur  in    muhipTying  capital   punifli* 

to  render  Che  work  more  compktei  it  ia  aemri  tfaaa  former  ones-wcrt» 


J^eloMifs 
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Ftlontes  enatled  in  tie  time  of  king  Charles  II. 


I.  Tranfporting  wool. 

ST  13  6f  14  Car,  1.  cap,  18.  it  11  made 
fe)ony  to  trinfport  wool  out  of  Eng* 
J  ff^ales,  or  JrtUnd\  but  by  7  &  8« 
JK  3.  tap,  2t  the  making  it  felony  is  re-, 
peald,  and  it  is  reduced  to  a  mifdemeanori 
which  by  that  and  laicr  ftatatea  is  fubjc6Ud 
to  ievere  penalttea. 

n.  Coventrf^  zj8t  concerning  dif- 
membring  or  disfiguring. 

By  22  &  23  Car*  «•  cap^  u  if  any  (hall 
•f  malice  forethought,  and  by  lying  ia 
wait,  unlawfully  cut  out  or  oiCible  the 
tongue, 

Put  out  all  eye» 

Slit  the  nofe. 

Cut  off  a  nofe  or  lip. 

Or  cut  off  or  difable  any  Itmb  or  mem» 
htT  of  any  other  perfon,  with  intention  to 
siaim  or  disfigure,  they,  their  eounfellors, 
aiders,  and  abeuers,  (hall  be  guilty  of  fe- 
lony without  benefit  of  clergy. 

Attainder  on  this  ftatute  mall  not  work 
any  corruption  of  blood  or  forfeiture. 

&r  yJu  Cnftrntrff  a  member  of  the 


houfe  of  commoofy  had  a  little  keforr&ps 
aflaulted  iA  the  ftrect,  and  hti  no^  L, 
which  eave  occasion  to  the  making  tiui  ic, 
which  from  bim  waa  calif d  Cavtti^**  ^ 
Upon  this  ftatute,  C«>tf  and  Wmu^t 
were  condemned  and  executed  at  StJ-.* 
ai&xesy  8  Get,  I.  for  fkitttuig  the  00k  d 
Mr.  Crifpc    See  Stttti  7r.  KU.  VI. /.ii:. 

III.  Maliciouily  burning  ftid) 
bfcoiny  or  killing  catt.e  in  ik 
night. 

By  21  f(f  «3  Car,  2.  cap,  7.  WKom 
iball  in  the  ni^ht-time  malicioufly,  ii:k** 
fully,  and  willingly,  burn  any  ibcutf 
com,  hay,  or  grain,  barss  or  other  koe^ 
or  buildings,  or  kilns. 

Or  fliall  in  the  night-time  msKcirw' , 
unlawfully!  and  willingly,  kill  or  dt^.- 
horfes,  incep,  or  other  cattle,  hSl  .t 
guilty  of  felony ;  but  liberty  is  rivaJi 
offender  to  chu/e  traafportationforCoQ 
yean. 

Attainder  on  this  mSl  fiuti  not  work cs* 
mption  of  bloodi  lofa  of  dower,  cri-'- 
herifon  of  the  heir* 


During  tkefiort  reign  of  king  James  IL  /  ^  not  find  an]  new  tmSd 

felony. 


Felonies  enaiied  in  the  time  of  king  William  IIL 
I.  Perfonating  bail. 


BY  4.  IT.  &  M,  cap,  4.  Perfonating 
another  before  thofe  who  haye  autho- 
rity  by  that  aft  to  take  bail,  fo  as  to  make 
bim  liable  io  the  payment  of  any  fum  of 
money  in  that  fuit  or  adion^  is  made  fe* 
lony. 


[698] 


n.  Counterfeiting  lottery 
tickets. 

By  5  &  6  XT.  &  Af.  cap,  7.  8  Ann,  cap, 
4.  \z  Ann>  Jeff.  1.  cap,  %%  Jcjf,  z,  cap  9. 
iCeo*  1.  cap,  3  &  9*  7  Gto,  i,  cap,  20. 
The  forging  or  counterfeiting  the  tickets 
10  the  feveral  lotteries  appointed  by  the 
laidaas» 

Or  ftaading  orders  or  receipts  given  out 
in  purfuance  of  the  faid  t£U, 

Or  altering  tbc  munbcr  or  principal  fum 
Ibereoff 


Or  coanterfcitiBg  tbe  hand  cXtajf^ 
to  fucb  order,  . 

Or  the  bringing  any  fuch  forged  wks. 
6f  f ,  (knowing  it  to  be  fo)  to  the  flaay^ 
ec.  with  intent  to  defraud  his ntfjt?!f 
any  contributor,  ia  made  ieloay  *^"^ 
benefit  of  claVgy. 


III.  Countcrfciring  thcftamps. 


damps  appointed  by  the  bid  w, 

Oi-  counterfeiting  ot  refembhog  the  «^ 
preflion  of  tbc  fame  upon  any  «««^ 
parchment,  or  paper,  ^j. 

Or  uttering,  vendmg,  or  »«*"p8  "V, 
lum,  &c,  with  fuch  counterfeit  inff°^ 
knowing  the  fame  to  be  fo,  .^ 

Or  ttfiaginy  ftampionntfM**"'^^ 
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to  defntid  the  crown  of  the  ftamp  duty,  m 
made  feiooy  without  benefit  of  clergy. 

IV,  Counterfeiting  the  feal  of  the 
Bank,  baak^-noces,  {ffr. 

By  7  &  8  XT.  M*.  31.  ^.  36.  8  &  9  ^. 
eap»  19.  ^.  36.  and  ix  Geo,  i.  rtf^.  9.  The 
forging  the  common  feal  of  the  bank, 

Or  any  bank,  bill  or  bank  note, 

Or  era&flg  or  aiteriog  any  fuch  bill  or 
note, 

Of  aUering  or  erafing  any  indorfement, 
«r  any  bank  bill  or  note/ 

Or  tendering  .  the  fame  in  payment, 
knowing  the  fame  to  be  forged,  erafied, 
or  altered  is  made  felony. 

V,  Counterfeiting  exchequer- 

bilis. 

By  7  Csf  8  IT.  caf>,  31.  \,  78*  9  H^,  cap,  2. 
§.  3.  5  Ann,  cap,  13,  7  Ann,  cap,  7. 9  Ann, 


cap,  7.11  C$9, 1,  tap,  17.^.  It,  The - 
terfeiting  exch<^uer  bills, 

Or  any  indorlement  thereon, 

Or  tendering  fuch  counterfeit  bills  or  fn« 
dorfement^  knowing  the  lame  to  becotm. 
terfeit,  with  intention  to  defraud  his  ma* 
jeAy,  or  any  other  perfon,  is  felony  wkh. 
out  benefit  of  clergy. 

VI.  Blanching  copper,  J^r. 

By  8  &  9  IT.  cmp,  z«.  Blanching  copper 
for  fale,  or  mixing  blanched  copper  witii 
filver. 

Or  knowingly  buying  or  felling,  or  of, 
fering  to  fale  fuch,  or  any  other  malleable 
mixture  of  metals  or  minerals  heavier  ^f 
iUver,  and  wearing  like  gold. 

Or  receiving,  paying,  or  potting  offaqy 
counterfeit*  or  unlawfully  dimini&ed  miU 
led  money  (not  cut  in  pieces)  at  a  lower 
rate  than  it  imports,  or  was  coined  or 
countcrfeiied  for,  is  made  felony. 


Felonies  enured  in  the  time  of  queen  Anne. 

The  occafioa  of  making  this  afi  ttcjmprm 
p.  130.  in  notis* 

IV.  Counterfeiting  the  feal  of  the 

Souti-Sea  compzLTxy,  South-Sea 
bonds,  &r. 

u  *i  '  ^«».*^.  ti.  It  is  felony  withoot 
benefit  of  clergy  to  forge  or  counterfeit  the 
common  feal  of  the  South-Sea  company, 

9r  to  forge,  counterfeit,  or  alter  any  oC 
their  bonds,  ' 

Or  knowingly  to  tender,  or  offer  to  dtC 
pofe  of  the  fame,  with  intent  to  defraud 
any  perfon,  fee  6  (?<».  i,  cap,  ix. 


I.  Wilfully  deftroying  any  (hip. 

X>Y  1  Ann,  fejf,  2.  cap,  o.  and  4  Geo,  i, 
Jnb  cap,  12.  It  is  feiooy  lor  any  eaptain. 
inatter,  mariner,  or  other  officer  belong- 
ing to  any  (kip  wilfully  to  caftaway,  bum, 
or  deJlrov  the  faid  fbip,  or  procure  the 
famo  to  DC  done  to  the  pKJMice  of  the 
•wner. 

Or  for  the  owner,  captain*  &c,  to  do 
the  like,  to  the  prejudice  of  any  under- 
writer of  the  policy  of  infurance,  or  of  any 
merchant,  who  ihall  load  goods  therein. 

II.  Receiving  ftolen  goods. 

By  5  Ann,  cap,  31.  Receivers  of  ftolen 
goods,  knowing  them  to  be  ftolen,  are  de- 
clared guilty  of  felony,  u  acceflaries, 

f 6qq1  "^'    Aflauldng  a  privy 
V'^yyj     counleilor  in  the  exe- 
cution of  his  oflBce. 

By  9  Ann,  cap,  16.  It  is  feiooy  without 
benefit  of  c(ergy  to  aflault,  wound,  or  at- 
tempt to  kill  a  privy  counfellor  in  the  ex- 
ecution of  hii  office* 


V.  Making  an  hole  in  a  fhip,  or 
dealing  any  pump  from  a  (hip. 

By  14  Ann,  cap,  18.  made  perpetual  by 
4  Geo,  I.  cap.  la.  The  making  any  hole  in 
a  fliip  in  dillrefs. 

Or  ftealing  any  pump  belonging  to  fuch 
Ihip,  or  aiding  or  abetting  thereto. 

Or  wilfully  doing  any  thing  lending  to 
the  immediate  loij  of  fuch  fbip,  is  i^de 
felony  without  benefit  of  dergy. 


Felonies  enabled  in  the  time  of  king  George  I. 


I.  Concerning  riotous  a  ITemblies. 

BY  I  Geo,\  cap,c,  ( whichfis  for  the  moft 
part  copied  from  an  expired  ad  of 
X  Aiar,  cap,  11)  if  twelve  perfons  or  more, 
being  uulawfuUy  and  riotoufly  iffcmbkd, 


Ihall  fo  contfnde  together  to  the  number  of 
twelve  for  the  fpacc  of  one  hour  after  pro- 
clamation made  to  depart,  fuch  continu- 
ance IS  made  felony  without  benefit  of 
clergy  J 

Af 
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the  xmdiog        Or  aoy  iiMbricmeitt  or  wruii»  tkew^ 
Or  kaowios^  to  tender  or  o£r  to  dit- 
Pole  of  Che  tome  w«b  ntcai  to  dcfratd 
■nyooe. 

VI.  Connrcrfciting  the  feal  of  die 
two  afliirance  companiet. 

By  6  Cii.  I.  M^  ig.  The  couMrife'ttnc 
the  corporation  leal  of  cither  of  the  affurT 


As  iKp  ti9  oppod  or 
the  proclamation. 

Or  to  coQti»ttr  t»  the  nnmbcr  of  twelve 
|br  one  hour  eftcr  fi»eh  hiaii^raiice  ib  vmdc^ 
bnrinf  knowledge  thereof* 

By  the  Gmae  4&  it  it  felony  without  be* 
pcfit  of  clergy  for  any  pcrfooc,  unlawfuil y 
■mI  riotoufly  aflcmbled»  frith  foice  to  puU 
down,  or  berio  to  pull  down  any  church, 
or  chapel,  or  building  for  religions  wt^rfliip 
allowed  by  the  toleration  zCt,  or  any  dwell- 
if  hwifr,  bam,  ftable^or  other  •ut-hovfe* 

II.  Malicipuflybumiog  any  wood 
6r  coppice. 

Sy  t  <?«#•  I.  es^,  48.  and  6  Gm,  t.  r#*. 
l6.  It  is  felony  for  any  perfon  maNciooUy 
,  to  fet  on  fire  or  bam  any  wood,  under* 
«ood|  or  coppice*  or  any  part  thereof, 

in.  Returning  from  tranfpoita* 
tion,  caking  a  reward  for  help- 
ing to  ftolen  goods,  (sfr* 

By  4  Gt9,  1 .  r«^.  1 1 .  If  any  offender  or- 
dferd  for  tranfportttion  beyond  lea  Ihall 
Ktura  to,  or  (by  6  Geo,  i.  r«^.  23.)  bo 
Imind  at  laige  in  OreM  BrUa'm  or  Jrdtndp 
without  fome  lawful  caufe  before  the  ex« 
piration  of  his  term,  without  licence  from 
MM  majeftyi  he  flail  be  goilty  of  felony 
without  benefit  of  clergy. 

By  the  fame  ftatute,  whoever  flull  Cake 
nay  money  or  reward  under  pretence  df 
helping  any  perfon  to  flolco  goods,  unkia 
he  apDrehoia  the  felon,  and  give  evidence 
ngainft  him  at  his  trial,  fluU  be  guilty  o£ 
felony*  and  flull  fuiler  in  the  (ame  manner 
•8  if  he  had  ftolen  them  h/mfelf,  with  fnch 
ctrcuqillances,  as  the  iame  were  fiolen. 

Upon  thit  dauiie  ymailMm  UHld  wu  case* 
cnted,  to  Gm.  t* 


ance  companies  now  Known  by  the  nanes 
of  the  Rtyal  Extlu^gt  and  the  Xm^^  AL 

Or  altering  any  policy,  bill,  bond,  or 
.  other  obligation  under  their  common  leal. 

Or  knowingly  paying  away  fnch  policy, 
^e,  or  demanding  the  money  tl^recm,  i| 
felony  without  benefit  of  clergy* 

Vir.  Malicioully  fpoillng  the  gar* 
ments  of  any  p^rfons  in  the 
ftrects. 

By  6  t?M.  r.  caf*  13.  The  wilfol  and 
malicious  tearing,  fpoiliog,  cutting,  bom- 
ing,  or  defacing  the  garmenu  or  clothes  of 
any  perfiMi  in  the  Breeu  or  highways  it 
lelony. 


IV.  Counterfeiting  army  debei^ 

turcs. 

By  5  Gt9,  I.  M^.  14.  6  Gn.  f ,  t$p,  17, 
9  Cm.  I.  taf»  5.  It  is  felony  without  be- 
nefit of  clergy  for  any  oerfon  to  alter  or 
counterfeit  any  army  debenturei, 

Or  fraudulently  to  ifliie  out  any  other 
than  for  the  Turns  certified  by  the  commif- 
fioaert. 


V.  Counterfeiting  South'- 
rants,  f^c. 


^'     -■     Sfa  reoeipts  or  war* 


By  6  Gto.  I.  cgp.  ti.  It  if  made  felony 
without  benefit  of  clerey  for  any  one  to 
alter,  forge,  or  counterfeit  aoy  S$ufk-^m 
receipt  for  a  fubfcription  to  the  ihicht 

Or  wairani  for  g  dividend^ 


VIIL  Smuggling* 

By  8  Ge*.  f,  a^.  ig.  If  any  petfoot 
above  the  mimber  of  five  carrying  ofienfivc 
trma,  or  bettt  in  diigaife,  fliall  be  found 
''.^  *1^  foreign  gooda  from  any  fiiip 
without  dao  entry  aad  fmfmm  «f  the 
duties. 

Or  fludUbitibly  refift  a«y  oficcr  of  the 
caftoma  or  eaeife  m  the  iatmic  roAggo^fe 
thqr  OmU  be  guilty  of  fehmy/ 

IX.  Counterfeiting  the  name  of, 
or  perforating  a  proprietor  for 
transferring  ftock,  or  receiraig 
dividends. 

By  8  G^.  I.  cii^.  2%.  To  cottBteifext 
the  name  of  any  proprietor. 

To  forge  or  procure  to  be  forg^  or 
wilfully  to  aa  and  aflifk  in  Ibfging  1  letter 
of  attorney,  or  other  inftrument  lo  transfer 
any  fliare  in  the  capiul  flock  of  any  cor- 
poration eftabli  Aea  by  %€t  of  parliament. 

Or  to  receive  any  annuity,  or  dividend 
•ttendmgfuch  fliare. 

Or  falny  to  perfonate  any  proprietor  for 
the  parpoiei  afore&id,  ii  felony  without 
benefit  of  clergy^ 

X.  The  tike  as  fo  annuity  orders. 

By  9  0*$^  I.  €t^i  ti.  Todo  tlK  like  will 
relation  to  any  aimuity  order,  ia  made  fo* 
loay  without  peoefit  of  clergy* 

XI.  The 
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appearing  in  difg«iife  in  any 
foreft,  (gV.  tinlawfully  hunting 
deer,  robbing  anv  wariea,  d^ 
ftroying  fifli,  manning  cattle^ 
deftroymg  trees  in  any  avenue, 
(sfc.  firing  boufest  ftacks  of 
'  com,  f^c,  malicioufly  (hooting 
at  any  perfon,  {ending  thrcat- 
niflg  letter%  Utc, 

By  9  &#»•  I.  tap*  t%t  eontiihied  by  it 
6m.  %,  tap*  30.  and  6  Ge»^  u  tap,  37.  till 
Sept.  1,  1736,  and  from  iheoce  19  the  end 
or  the  neicc  fcflioo  of  parliament,  it  is  made 
felony  without  benefit  of  clergy,  for  any 
perfon  armed  ^^rith  oSenfive  weapons,,  and 
haying  his  face  blacked,  or  otherwife  dif- 
guiredf,  to  appear  in  any  foreft,  chafe,  park, 
<sfe.  or  in  any  high  road^pea  heath,  com* 
men,  or  down. 

Or  unlawfully  and  wilfcdry  to  huat,, 
wound,  kill,  or  fteal  any  red  or  fallow 
deer, 

Or  unlawfully  to  rob  any  warren^,  htt. 

Or  to  flcal  anyfifli  out  of  any  river  or 
p««d^ 

Or  iialawfully  to  break  dovm  theJiead' 
or  OMNiad  of  my.  fiOi-pond,  whereby  the 
fiBi  Hall  be  loft  ot  dcfeoyed,. 

Or  unkwfiillv  and  malicionflyto  kiUt.- 
xoaiaa,.  or.  wouna  any  cattle^ 

Or  to  cut  down,  or  otherwile  daftroy 
any  trect  pjanlod  in  -mr  aweaue^  or  grow* 
ing  in  jUiy  garden,  orcoard,  or  pkntatioa. 
for  ornament,  flielter,  or  profit. 

Or  to  fet,  fire  to  any  houfi^  barn,  or  out- 
houfc,  hovel,  cock,  mow,  or  ftack  of 
corn,  ftraw,  hav,  or  wood. 

Or  maltciouily  talhoot  at  any  perfoa  m 
any  dwell  ing^owfe  or  other  place. 

fUp§m  this  damft  £dward  Arpold  «wr 
fmfiOtdat  Surrey  itnt^JJaees^  i7^3-4>  fi^ 
Jhotthi  at  Itrd  Onflow,) 
r70 1 1 '  ^^  ktiowingly  to  fend  any  let« 
L  /  J  terwithcmt  toy  name,  or  figned 
vith  a  fiditious  name,  demanding  money, 
voiifon,  or  other  valuable  thing, 

Or  forccably  to  refcue  any  perfon  being 
lawfully  in  cuftody  for  any  ot  the  offcnfea 
before-mentioned, 

Or  to  procure  any  perfon  by  gift  pr  pro- 
mifeof  money,  or  other  rewaid^  to  join 
in  any  fuch  unlawful  aft* 

No  attainder  on  thra  aA  (hall  work  cor* 
ruptiod  of  blood,  lofs  of  dower  or  for- 
feiture. 

This  a&  waa  occafioned  by  the  devafta-  . 
tloosand  injuries  then  lately  committed 
in  a  violent  manner  by  feveral  per fons  near 
Waltbam^  who  had  appeared  bla«kcd-and 
difguifed  in  the  chafes^  forcftt,  tf  r.  and 
.V01..I. 


was  £ro»  tbcocc  called  the  tFalthm-^htk 

aa. 

XII.  Concerning   the  pretended 
privilege  of  die  Mini  in  5««M- 

wwrk. 

By  ^  (?«.  I.   tap,  <8.    If  any  perlba 
(ball  within  ihftplace  commonly  calledtho 
Minu   or    the  pretended  limiu  thereof^- 
wilfully  obftrua  any  perCon  ferving  or. 
eadcavouriaff  to  feme  or  execute^  any  wiil^ 
warrant,  ot  legal  proceij,  6(fc« 

Or  (ball  aflault,  or  abufe  any  perCoa  for 
having  fo  done,  whereby  be  UiaU  receive, 
any  wbajjp  ok  bodily  hurt ; 

Or  (haUoppofe  any  officer  ef  juflice,  or 
per  Con  aiding  fu^  oificer  in  the  execntiodw 
of  any  writ,  warrant,  or  procefs,  Sftf,  or 
(hall  be  abetting  thereto  i 

Or  (hall  refcue,  or  knowingly  harboar 
or  conceal  any  prifoner  taken  upon  fuch 
preoefsi 

Or  (hall  prefume  to  exercife  any  on]aw<« 
fiiljttrifdiaion  for  fuppertiag  the  pretend- 
ed  privilege  within  the  faid  place,  fuch 
offender  QuW  be  adjudged  guilty  of  felony, 
and  be  tranTported  foE  feven  yeaaa. 

And  il  any  perfon  wearing  any  vicard«^ 
^t,  or  havinff  his^€ue  or  body  difgnifcd, 
fliaUjeinor^bctatty  riet,  or  eppo(e  the* 
execution  of  any  legal  proctfii,.  €^r.  with* 
in  the  limtts  aforefiiid,  fuch  offender  dall' 
be  adjudged  guilty  of  felony  witfaooc 
benefit  ef  olei^. 

And  every  perfon  aiding  or  abettinV^. 
concealing  or  harbouring  fuch  difgaifed 
perfcn,  (hall  br  adjudged  guilty  of  felony, 
and  be  tranfported/ 

XIIL  The.  like  with  refpeft  t* 
Wappingy  Sicpfigf,  tic. 

By  ri  Gi»,  u  cap.  %i.  The  fame  provi. 
fion  is  made  againft  moft  of  the  fatd  of-  * 
tenfes,  ifi  committed  within  the  hamlet  of 
fKapplMfr^  Sttpney,  or  ^ny  other  place  with- 
in the  billa  of  mortality,  whereof  prefent- 
m<»nt  (hall  have  been  made  by  the  grand 
jury  at  a  general  or  quarter-feibons. 

XIV.  Counterfeiting  Eafi-IndU 
bondS)  or  indorl'ements  thereon, 
or  on  South-Sea  bonds,  i^c. 

By  la  6m«  X.  tap,  3*.  Whoever  fbal( 
forge  or  counterfeit,  or  wilfully  alTift  in 
forging  or  countcrfiBtting  the  name  or  hand 
of  the  accountant-general,  the  court  of  • 
chancery,  the  reg:1ilar,  clerk,  of  the  court, 
report-office,  or  any  of  thecafhicrs  of  the 
bank.  6i'Eaglaadi  to  any  certificate,  re- 
port, £sfc. 

Or  any  Safi'LtMa  bond  or  indorrement 
thereon  s 

Rr  Or 
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Or  any  indorfement  oo  tny  Scatb'SeA 
bond,  fiuU  be  adjud^d  guilty  of  felony 
without  benefit  of  clergy. 

XV.  Affaulting  any  inaftcr  wool- 
comber,  weaver,  malicioufly 
breaking  took,  is^c. 

By  tt,  Gn.  f.  cs^.  34.  If  tny  perfon 
fiMlI  afbult  any  mafter  wool -comber, 
or  mafter  %reatfer,  or  other  perfoo  concerned 
in  the  woollen  manufaAure,  whereby  he 
fhali  receive  any  bodily  hurt;  for  not  com- 
plying with  any  fuch  illegal  by-Iawt,  &c« 
0t  in  the  a9  menthntd^ 

Or  Ihall  wrife  or  fend  any  threitning 
letter  to  fuch  perfon  for  not  complying 
with  (iich  illegal  by-laws,  or  with  any  de- 


manda  or  preteafea  of  bis  workmen,  or 
othert  employed  by  him  in  the  woolkn 
manufadure,  be  Ihall  be  deemed  guilty  of 
felony,  and  be  tranfpoiied  for  frvca  yean. 

If  any  perfon  (hall  malicioully  cot  or 
deftroy  any  woollen  goo^a  in  tbc  loc»m.or 
on  the  rack  ; 

Or  (ball  deftroy  any  rack  on  whick  fuck 
goods  are  hanged  in  order  to  dry  ; 

Or  (ball  wilfully  break  any  tools  oiied  i» 
the  making  fuch  woolkn  goods,  not  having 
the  confem  of  the  owner  to  to  do  ; 

Or  (halt  break  or  cater  bv  force  into  any 
boufe  or  (hop  by  night  or  by  day  for  any 
of  the  purpofca  aforefaid«  fuch  ofiimder 
(ball  be  adjudged  guiUy  of  felony  wttbooc 
benefit  of  clergy. 


[702]  Felonies  ena^ed  in  the  time  9/  king  George  U. 

I      MalicioBfly  breaking    down    III.  Stealing  lead,  iron,  Ifc.  fixt 
turnpikes.  to  any  houfe  or  building. 


By  I  Cm.  a.  cap,  19.  5  Geo*  2.  cap,  33. 
g  (?<#.  2.  €fff,  %o»  It  is  made  felony 
wittiout  benefit  of  clergy  for  any  periofi 
nalicioufly  to  break  down  or  dcAroy  any 
tumpike-gate  or  other  fence  belongiog  to 
fuch  turnpike  ercAed  to  prevent  paMngera 
from  palkng  by  witbovt  paying  the  toll,  or 
lorceably  to  refcue  anv  perion  lawfnlly  ta 
cuftody  foi  fuch  offeafe. 

Attainder  by  this  aA  not  to  work  cor- 
ruption of  bloodi  lofs  of  dower,  or  for- 
feiture* 

.  11.  Forging  of  deeds,  dealing 
bonds^i  &r. 

By  %  Geo,  2.  cap  15.  The  forging  or 
counterfeiting,  or  procuring  to  be  forged 
or  counterfeited  any  deed,  will»  bond, 
writing  obligatory,  bill  of  exchange,  pro« 
tniffory  note  for  payment  of  money,  the 
indorfement  or  a(ugnmcnt  of  any  bill  of 
exchange,  or  promiUory  note  for  payment 
of  money,  or  any  acquittance  or  receipt 
for  money  or  goods,  or  knowingly  to 
tttter  or  publifh  as  true  any  forged  deed^ 
&c.  with  intention  to  defraud  any  perfon, 
is  felony  without  benefit  of  clergy. 

By  the  fame  ftatute  to  fteal  or  take  by 
robbery  any  bonds,  notea,  orders,  tallies, 
&c.  is  lelooy  of  the  fame  nature,  and  in 
the  fame  degree,  as  if  the  money  fecured 
by  fuch  bonds,  (tC  and  remaining  unfa- 
tisfied,  had  been  ftolen  or  taken  by  rob* 
bciy, 

This  a£l  waa  mide  to  contimie  only  for 
five  years  from  29  Jum  1729,  and  from 
thence  co  the  end  of  the  then  next  (iflions 
of  parliament. 


By  4  Off.  t.  etp.  gt*  To  fteal,  npi 
cnt,  or  break  with  intent  to  fteal  a»y  lead, 
iron  bar,  iron  gate,  iron  palifado,  or  iroa 
rvil  fixed  feo  any  dweMing«boafe  or  other 
boildiiw  ttfed  wilk  fuch  dweUing-boufe, 
or  fixed  in  any  garden,  orchard,  coun- 
yard,  fence  or  ontlet  belongini^  to  aay 
dweUtng-houfe  or  other  buildmg  i»  fetony, 
and  fo  it  ia  in  the  aidera  and  abetters ;  aad 
f  aeh  "U  (kali  buy  or  reaeive  foch  lead  or 
iion,  knowing  tM  fame  to  be  tb>kis. 

IV.  Aflaulting  with  an  itHent  to 

rob. 

By  7  Gto,  1.  cap,  st.  It  ia  made  fefosy 
with  any  offeofive  weapon  or  inftrameot 
unlawfully  and  malicioufly  to  aHanlt,  or 
by  menaces,  ot  by  any  forceable  or  violent 
manner  to  demand  any  money,  goods  or 
chattels  of  any  perton,  with  a  tclonioaa 
intent  to  commit  robbery  on  foch  perfou 

V.  Counterfeiting  die  acceptance 
of  a  bill  of  exchange,  or  any 
accountable  receipt. 

By  7  Geo.  %•  eaf,  xm.  If  any  perfoa 
(haU  faldy  make,  alter,  forge,  or  counter- 
feit,or  caufe  or  procure  to,bc  cocmterfeited« 
&€.  any  acceptance  of  any  bUl  of  exchange* 
or  the  number,  or  principal  fum  of  any 
accountable  receipt,  for  any  note,  bill*  or 
other  fecority  for  payment  of  money,  or 
any  warrant  or  order  (or  payment  of  vooeyi 
or  delivery  of  goods,  with  mtent  todefraw 
perfon,    or  (kaU  with    fuch    iateat 


aay  per  ion,    or 

knowingly  utter  or  publilh  tke  fame  tf 

true,  he  (hall  be  deemed  guilty  of  ielooff 

[Foi  tbe  eoQtinuatign  of  felontct  coaaed  fincc  the  7  <?«,  a.  Jet  p.  7U   iK.} 
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CHAP.    LXV. 

Certain  general  obfervations  concerning  felonies  by  ail  ^  parUcOfient* 

I.  /GENERALLY  if  an  aft  of  parliament  be,  that  if  a  man 
VX  commit  fuch  an  a^,  he  (hall  have  judgment  of  life  and 
member,  this  makes  the  offenfe  felony,  and  this  was  ordinarily  the 
claufe  ufed  in  antient  (latutes,  as  Wejlm.  2.  cap.  34.  (a)y  14  £.  3.^ 
tap.  10.  28  E.  3.  cap.  3.  13  JR.  2.  cap.  3.  lie.  Co.  P.  C.  cap.  29. 
p.  91. 

2.  And  confequently  there  enfued  thereupon  corruption  of  bIood« 
cfchete  to  die  lord,  and  the  wife's  lofs  of  dower. 

3.  But  yet  there  may  be  and  frequently  are  in  a£ls  of  parliament, 
making  new  felonies,  provifions,  that  there  (hall  be  no  corruption  of 
blood,  4iflierifon  of  the  heir,  or  lofs  of  dower ;  and  this  is  done 
fomerimes  by  ena<Sling  words,  as  in  1  Jac.  cap.  31.  for  going  abroad 
i^ith  a  plague-fore,  fometimes  by  a  provifo,  that  it  (hall  not  extend  to 
corruption  of  blood,  lofs  of  dower,  bfc.  as  8  Eliz.  cap.  3.  5  Eliz* 
cap.  1 4.  and  fometimes  by  the  words  faving  to  the  wife  her  dvwer^ 
and  to  the  heir  his  Inheritance f  as  upon  the  flatute  of  1  Jac.  cap.  12* 
for  witchcraft. 

4.  But  notwithftanding  fuch  a  claufe,  the  king  (hall  have  the  for* 
fdture  of  his  lands  during  his  life,  and  alfo  his  goods,  for  no  efchete 
can  come  to  the  lord,  where  the  inheritance  is  faved  to  the  heir. 

5.  But  by  a  fpecial  claufe,  forfeiture  of  goods  as  well  as  of  lands 
may  be  provided  againfl,  as  iti  the  aft  of  1  Jac.  cap.  31.  of  going 
out  with  a  plague*fore.  Co.  P.  C.  cap.  6.  p.  47.  and  cap.  28* 
p.  90. 

6.  A  faving  or  exclufion  of  torruption  of  blood  doth  -  . 
virtually  make  the  heir  inheritable,  and  faves  alfo  the  '•'  •■ 
woman's  dower.     Co.P.  C.  cap.  28.  fuper  fiatut.  1  Jac.  cap.  31. 

7.  By  an  a3  making  a  new  felony,  clefgy  Is  is  not  excli^ded  fron^ 
the  offender,  without  fpecial  words.  Co.  P.  C  cap.  19.  p.  73.  fuper 
fiatut.  S  H.  6.  cap.  12.  againft  (dealing  records. 

8.  In  all  aSs  making  a  new  treafon,  felony,  or  mifprifion  of  trea* 
ion,  peers  are  to  have  their  trial  by  their  peers,  tho  no  fpecial  daufr. 

(a)  See  2  Co,  Jnfiii,  p»  434. 

Rr  2  .  enaaing 
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ena&ing  it.     Co.  P.  C.  cap.  27.  p.  89.  fuper  ftatut.  1  Jac.  6.  cap, 
11.  for  marrying  two  hufbands.  • 

9.  An  adr  making  any  ofienfe  to  be  a  felony,  tho  it  fpeaks  not  of 
accelTaries  htfore  or  after^  yet  they  arc  impliedly  contained  (b). 

10.  Nay,  altho  the  fiatute  makes  an  ofienfe  to  be  felony  in  diem 
that  commit  it,  tb^ir  counfellers,  procurers,  and  abetters,  to  be 
felons,  and  fpeaks  nothing  of  acceflaries  after  \  yet  by  the  opinion  of 
my  lord  Coke^  receivers  and  acceflaries  after  are  alfo  Tiitiially  im* 
plied,  as  in  the  ftajtute  of  Wejlnu  2.  in  rape,  Co.  P.  C.  cap.  19.  p.  72. 
upon  the  ftatute  of  3  H.  7.  cap.  2.  for. carrying  away  women,  Co. 
P.  C.  cap.  12.  p.  61.  upon  the  ftatute  of  5  H.  4-  cap.  4.  againfi 
SQuItiplication,  Co.  P.  C.  cap.  20.  p.  74.  upon  the  ftatute  of  1  Jac, 
cap.  12.  of  witchcraft,   Co.  P.  C,   cap.  6.  p*  45.  infine^  tbo  Aofltr 

ford  be  of  another  opinion  (c). 

11.  An  a£l,-  that  makes  an  ofFenfe  by  name,  a$  rape,  l^c.  to  be 
felony,  virtually  makes  all  that  are  prcfcnt,  aidii^,  and  affifting 
principals,  tho  one  only  doth  the  iz£k^  tho  as  to  point  of  clergy  io 
feme  cafes  it  differs  ;  dc  quo  pojlea. 

1 2*  An  aS,  which  makes  the  offender,  hit  counfellers  and  abetters, 
guilty  of  felony,  yet  regularly  makes  not  the  counfdiers,  procotert 
pr  abetters  principals,  unle&  prefent,  but,  if  they  be  abieot,  leaves 
them  in  the  condition  of  acceflaries  hefon^  as  npon  the  ftatute  of  1 
Jac.  cap.  12.  of  witchcraft,  and  other  ftatutes  of  that  Knd,  unlefs 
in  exprefs  wofds  it  makes  them  all  princ!|)als,  as  is  done  by  the  ftatute 
of  3  H.  1.  cap  2.  Co.  P.  C.  cap.  12.  p.  61.  the  only  iaftance  of 
that  kind. 

j-  1  1 3.  In  an  aft  limiting  a  fecond  offcnfe  to  be  fcIooy,but  the 
*■'  ^^  firft  only  a  mifdemeanor,  there  muft  be  two  tiling;  to  make 
Aefccond  offenfe  felony,  viz.  1.  A  judgment  given  for  tihe  firft  of' 
fcnfe.  2.  The  fecond  offenfe  muft  be  committed  after  the  judgincnt 
fpr  the  firfl,  otherwife  it  makes  not  felony,  as  in  cale  of  forgery 
upon  the  ftatute  of  5  Eliz.  cap.  14.  Co.  P.  C.  cap.  75.  p.  I12*fdjt 
and  upon  the  ftatute  of  1  Jac.  cap.  12.  of  witchcraft.  C9.P.C. 
cap.  6.  p.  46.  2  Co.  In/lit.  p.  468. 

14.  Therefore  where  thofe  and  fomt  other  ftatutes  fpcak  of  a  fccon4 
offenfe  after  a  convi(5lion  of  a  former,  it  is  npt  intended  hardy  of 


(cj  Stumf.  P.  C.  fit.  44.  #«  *  r    M  r       ^ 
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a  convi£l7on  by  verdidt,  untds  judgment  be  given  upon  it.    Co.  P.  C. 

/.  46. 

15.  An  a^  making  a  felony,  and  limiting  it  to  be  tried  in  the 

county  where  the  party  is  apprehended,  unlefs  there  be  negative 
words,  and  not  elfewhere^  is  but  cumulative,  and  he  may  be  indi£led 
where  the  offenfe  was  committed,  as  upon  the  ftatute  of  1  Jac.  cap. 
11.  marrying  a  fecond  hufband  or  wife,  Co,  P.  C  cap,  27.  p*  83. 
and  upon  the  ftatute  of  7  H.  7.  cap,  U  and  3  H.  8.  cap.  5.  foldiers 
departing.  Co.  P.  C.  cap.  26.  p.  86,  87. 

16.  A  fecond  ftatute  ena£ting  the  fame  ofFenfe  to  be  felony,  that 
vras  fo  enadted  before,  with  fonie  alterations  is  but  cumulative,  and 
no  repeal  of  the  former  a£t;  as  the  ftatute  of  3  H.  8.  cap.  5.  of 
foldiers  making  their  departure  without  the  licence  of  the  king's  lieu* 
tenant  felony  (where  the  zGt  of  7  H.  7.  cap.  I.  makes  it  felony,  if 
without  the  captain's  licence),  yet  repeals  not  the  former,  becaufe  it 
is  but  an  a£5rmative  adl;  fo  39  Eliz.  cap.  4.  for  banifhbg  incorrigible 
rogues  is  not  taken  away  by  1  Jac.  cap.  7.  which  adds  burning  in 
the  (houlder,  and  fending  them  to  their  laft  habitation. 

17.  If  one  ftatute  be  grafted  upon  another  ftatute  relative  to  it 
in  order  to  the  better  execution  of  a  former  ftatute,  if  the  former  be 
repealed,  the  latter  is  thereby  virtually  repealed,  as  thb  ftatutes  of 
Labourers  (ej  being  repealed  by  5  EU%.  cap,  4.  the  ftatute  of  3  H. 
6.  cap.  1«  making  congregations  of  mafons  felons  is  thereby  p     ^^ 
repealed  {fj.     Co.  P.  C.  cap.  35.  p.  49.  '•'^^   *  ' 

IS.  If  a  ftatute  be  but  temporary  and  difcontinued,  and  then  re* 
vived  by  a  new  a£l  of  parliament;  or  if  a  ftatute  be  made  touching 
a  new  felony,  and  repealed  and  re-ena£ted,  the  conclufion  of  the 
indidtment  contra  formam  Jiatutorum  is  good ;  but  the  beft  way  is  to 
<|0nclude  contra  formam  Jlatut.  in  hujufmodi  cafu  edit.  Isf  provif,  with 
an  abbreviation,'  becaufe  in  conftrudlion  of  law  it  fliall  betaken  either 
Jiatuti  ox  Jiatutorum^  which  may  beft  maintain  the  indiftment  in  point 
of  law  (g), 

1  d.  A  ftatute  making  a  new  felony  of  an  oftcnfe,  that  confifts  of 
an  a£^  partly  in  the  kingdom,  and  partly  out  of  the  kingdom,  and 
limiting  it  to  be  tried  wheie  the  ofienfe  is  committed,  ftiall  be  con- 

(•)  ±1  E.  3*   cap.  I.  [and  25   B.  3.         ^|^J  But  this  piece  of  our  aothor'i  advice 

(hp.  I.  cannot  now  be  obferved,  becaufe  by  the 

(fj  For  thit  laft  mentioned  ftatute  re-  latea£is  of  4  Geo.  2.  cap,  16,  tf  6  Gn,  x. 

cites  as. the  ground  thercofj  that  the  con*  caf,  6.  all  indt£bnentS|  informations,  ^cf 

gregationi  of  mafons  had  violated  the  good  are  reauired  to  be  i&  words  at  kngth»  aiad 

Cifcfis  of  the  ftattttcs  of  hab9Vtru  not  sbpcsf  iattd, 

Rr^  ftrued 
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ftrued  to  be  where  that  part  of  the  offenfe  is  commitied,  that  is 
within  the  kingdom,  as  upon  the  flatutc  of  1  Jac.  cap.  2.  pal&ng 
the  fca,  and  fcrving  a  foreign  prince,  without  taking  the  oath  of 
obedience,  fliall  be  tried  in  that  county  where  the  part  was  that  he 
paflcd  the  fea.     Co.  P.  C.  cap.  23.  p.  SO. 

20.  An  a£i  making  a  new  felony  extends  not  to  an  infant  under 
the  age  of  difciction,  viz.  fourteen  years  old;  but  if  lie  be  of  that 
age,  It  binds  him.     Plowd.  Com.  463.  a.  Eyfton  and  Stud*s  cafe. 

21.  Whether  the  word  king  is  perfonal  to  the  then  king,  or  ex- 
tends to  his  fuccelTors  in  adls  of  parliament  ?  It  is  true  in  grants 
of  judicial  or  minifterial  offices  that  concern  adminiftration  of  juftice, 
as  judges  or  iherifl^,  a  grant  of  fuch  an  office,  durante  beneplacit9 
r^gisf  is  fimply  determined  by  the  king's  death.  12  Co.  Rep,  p.  48. 
Nay  the  grant  of  a  judicial  office  by  the  king  quam  diu  ft  bent 
giffcrit^  tho  it  be  a  freehold,  determines  by  the  king's  death  ;  for  it 
is  perfonal  to  the  king  that  granu  them ;  but  it  is  held,  that  the 
grant  of  offices  of  another  nature^   or  of  lands  durante  beneplacito 

-        .  noftro  doth  not  determine  by  the  death  of  the  king  without 
^'    '  ^  fome  adl  or  declaration  by  the  fucceflbr  to  determine  it. 
12  Co.  Rep.  p.  43,  49. 

But  as  touching  ads  of  parliament,  regularly  the  word  king  ex- 
tends to  his  fucceflbrs  (h)^  and  therefore  the  ftatutes  of  \\  H,  '7* 
iap.  18.  for  fervice  in  the  king's  wan,  7  H.  7.  cap.  1.  for  departing 
of  foldiers,  tho  the  preamble  feems  perfonal  to  that  king*  yet  (it 
hath  been  ruled)  do  include  fucceflbrs,  Co.  P.  C.  cap.  26.  p.  86. 
J)y.  211.  a.  fo  the  ftatnte  of  23  H.  8.  c(tp  4.  for  brewers,  Noj*t 
Rep^  p.  lis.  Chalchman  and  fFright.  So  Poyning^s  law,  \0  H.  1. 
in  Ireland^  for  the  manner  of  paffing  afts  of  parliament,  tho  that 
zS(  fpeaks  only  of  the  k'mg^  without  fuccejjon^  yet  it  extends  to  hil 
fuccefTors,  and  fo  decliired  3  W  4  P.  W  AI.  cap.  4.  in  Hibernii^  12 
Co.  Rep.  109.  b.  110.  a. 

And  altho  the  power  of  altering  the  laws  of  ff^a/a  was  a  great 
truft  repofcd  in  H.  8.  by  the  ftatute  of  34  //.  8.  cap.  26.  for  ^'^eleSt 
and  was  thought  by  fome  to  ceafe  by  his  death,  1 2  Co.  Rep.  p.  48» 
yet  they  durft  not  red  upon  that,  but  it  was  fpeciaily  repealed  by 
the  ftatute  of  2)  Jac.  cap.  10. 

A  ftatute  made  to  continue  during  the  king's  pleafure,  doth  not 
determine  by  his  death,  uolefs  it  be  fpeciaily  relative  to  the  perfofl 

fhj  yyt/u^rat  p.  too. 

of 
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cf  the  kitigy  as  during  the  pUafure  of  the  king  that  now  iSf  or  accord* 
iog  to  fome  di^i  domini  regis ^  M,  24  Eliz.  Afoor^s  Rep.  n.  311.  p^ 
176.  per  Mede\  and  therefore  it  feems  that  in  fuch  cafe  the  fuccef- 
for  muft  make  fome  proclamation  or  declaration  of  record  to  de- 
termine ity  before  it  be  determined ;  as  upon  the  (latute  of  8  i7.  6. 
cap.  1.1.  for  the  manner  of  taking  apprentices  in  London^  which  was 
in  trudi  the  cafe  in  Moar^  n.  311.  but  the  ftatute  of  5  Eliz.  cap.  4. 
repealing  all  ads  touching  apprentices  and  labourers,  and  making  a 
fpecial  provifion  to  fave  the  cuftoms  of  London^  hath  quieted  that 
queftion. 

By  the  ftatute  of  8  H.  %.  cap.  24.  it  is  enaded,  **  That  no  Eng- 
^*  lijhman  fell  to  any  merchant  alien  any  merchandize,  but  for  ready 
**  payment."  By  the  ftatute  of  9  H.  6.  cap.  2.  it  is  eoadledy  "  That 
*'  notwithftanding  the  former  ftatute  they  may  fell  for  (ix  months 
**  time,  and  this  ordinance  fhall  endure  fo  long  as  (ball  pleafe 
•*  the  king."  It  it  held  10  H.  7.  7.  h.  that  this  ftatute  j-  -.^ 
remains  as  a  fufpenfion  of  the  former  ad  of  8  H*  6.  not-  ^'  '' 
withftanding  the  death  of  Henry  VI.  till  repealed  by  proclamation 

by  his  fucceflbr. 

And  yet  in  cafe  of  capital  oftenfes  limited,  and  di  novo  enaded 

by  zSt  of  parliament  to  continue  during  the  king's  pleafure,  it  is  not 

fafe  to  proceed  upon  them  after  the  king's  death ;  and  tho  in  matters 

of  mifdemeanors  fuch  continuance  is  limited  by  ads  of  parliament, 

yet  I  do  not  remember  any  fuch  kind  of  limitation  in  ads  enadiug 

capital  ofiFenfes,  but  they  are  either  perpetual,  or  limited  to  continue 

for  a  time  certain,  as  feven  years,  isfc.  or  till  the  end  of  the  next 

fef&on  of  parliament,  &r. 

22«  An  ad  of  parliament,  that  makes  an  ofFenfe  felony,  doth  con- 

fequeptly  introduce  the  puniftiment  of  concealing,  that  is,   mifpri- 

fion  of  felony ;  and  every  ofFenfe  made  felony  by  ad  of  parliament, 

includeth  mifprifion,   and  the  party  may  be  indided  of  mifpridoa 

of  felony,    and  thereupon   fined    and    imprifoned,    2  R.    3.    10, 

11.      And  yet  in  Co.  P.  C.p.  133.   upon  the  ftatute  of  33  H.  8. 

cap*   1 .  of  falfe  tokens,    it  is  (aid,  where  a  corporal  punijhment  only 

is  infilled  by  aR  of  parliament^   the  party  cannot  be  fined  and  im^ 

prifonedf   which  is    to    be   underftood   with   two  (Cautions,    viz. 

1.  Where  the  indidment,   l^c.   is  grounded  for  the  fiime  offenfe 

contained  in  the  ftatute,  and  therefore  it  crofleth.  not  the  cafe  of 

Rr4  2  JR.  3. 
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2  R^  S.  for  there  be  ivat  indiSed  for  miffrtfion^  and  nac  for  J^h 
lony.  2.  Where  it  w^s  an  oflfeafe  at  common  law,  there  if  the 
indiSment  be  grounded  bardy  tt  common  law,  he. may. be  fined 
and  iropi'ifonedy  tho  the  ftatute  limit  a  corporal. puntihinents  aa  ia 
cafe  o£  falfe  tcJcens  he  may  be  indited  as  a  cheat  {*}. 

(*)  Here  our  author  had  wrote  the  title  had  referred  what  lie  thought  need&T  Ca 
•f  another  chapter  T^ching  Piracyt  but  be  faid  cm  that  head  to  tbe  chapter  of 
4id  not  ptoceed  io  itf  pcrhapa  bcc»u(c  be    Ckrgf^  Part  I^.  c^r/*  50. 


THE  END  OF  TJIE  FIRST  VOLUME^ 
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Addenda  in  Notts. 


^,p,  270.  /•  to.  Jt§t,  VarU  It  IT.  6. 
•.43.      A  Rp  nofirt  Sovtreignf    Seigiupr 
^c^ech«n  burobly  your  communes  of  this 
prefcnt   parlement,    that  where  one  Jakm 
CarMiUer  of  Bridbam  in  the  fhirc  of  Sujfuf 
hufbondman,   the  vii  day  of  Ffvergr  the 
yerc  of  youre  noble  reigne  ibe  viii»  fay- 
ing to  IJpMl  his  wyiF,  that  was  of  the  age 
of  xvi  yere,  and  hadde  be  maried  to  hym 
but  XX  dayes,  that  they  wold  goo  togedre 
on  pilgremagei  and  made  to  arraye  hir  iq 
hir  beft  arraic,  and  toke  hir  with  hym  fro 
the  faid  tptine  of  Br'tdbam  to  the  toune  of 
Stougbton  in  the  faid  (hire,  and  there  with 
ivoode  h^  fmote  the  faid  IJabetl  his  w  iff  on 
the  hede  that  the  braynp  wendc  oute,  and 
with  his  kny$  gaf  bir  manv  other  dedly 
yroundes,  and  llfepcd  hir  naKed  out  of  hir 
fclothcs,  and  toke  his  knyff  and  flytte  hir 
belly  from  the  bieil  doune,  and  toke  hir 
bowela  outc  o(  hi/  body,  and  loked  if  fhe 
were  with  child      And  thus  the  faid  Jobn  ■ 
murdrid  horibly  bis  wiff,  '^  the  which 
horibly  murdre  the  TburJdMy  next  after  the 
feft  of  Scint  Amkrcfe  the   btlhop,  the  yere 
pf  youre  reigne  by  forefeid,  the  faM  j»bn 
was  endited  byfore  Sir  Jobn  B^bun  Kt.  Sir 
Ifrnrn^  Hujet  Kt.  and  Iftf.  5)u/itrjr  your  com- 
niflioners  of  your  pees  withinne  the  (hire 
forefeid,  and  procefle  made  out  upon  the 
fame  enditement  accoiding  to  your  lawes 
till  the  fame  Jobn  Cmrfenttr  was  outlawed 
o£  the  faid  mourdure,  and  now  gratioufly 
for  the  fame  caufc  arrelir,  and  in  your  pri- 
ioae  called  the  king's  bench:     Pleafe  hit 
to  youre  hie  right  wifcneiTe  to  conQdcre 
the  horrible  muidure    forefeid^   and  by 
■uAortte  of  this  your  bie  court  of  parlia- 
itficnt  to  ordeincy  that  the  faid  Jf^n  Car' 
fiuter  may  be  juged  as  a  tray  tour,  and  that 
your  jugges  have  power  to  give  judgement 
upon  him  to  be  drawcd  and  hanged  as  a 
tiaytour,   in  efchcwyng  of  fuch  horrible 
inourdors  in  tyme  comyng,    favying  all- 
waycs  to  the  lords  o\  the  fee  efchetes  of  his 
lands  after  ycre,  day  and  waft. 

i'nr  ceo  ^'dJtmhU  tncwntn  U  Itbertu  de 
Setr.r  Efglile,  U  R»yP  advifera, 

j1d,p,  384.  /.  6.  after  eieiia  r.  feripturjt 
fnc>«e  contraria,  for  fo  G rafied  cxprdi  him- 
fclf,  altho  thcfc  \«OTds  arc  omitted  in  our 
author's  M.  S.  Sec  Ma/.  Pjr'tJ,  f.  874. 

Ad.  p.  396,  no:\  (nj  infint.  The  truth 
is,  the  writ  for  burning  Sawtrt  was  in* 
deed  a  fpecial  ad  of  parliament  made  for 
that  purpofe,  for  fo  is  a  writ  tifte*dftr  r#- 
gem  &  ccuciiium  in  parfiamtnfo  to  DC  in- 
tended. See  the  prince's  cafe.  8  Co,  Rep* 
foU  19.  u.  Nor  do  I  find  anv  footfteps  of 
herefy  being  punilhcd  capitally  before  this 
ilatute  and  th«t  of  2  H,  4.  The  notion 
thu  the  writ  di  bareiko  eombunndo  Uy  9t 
fosuBon  law  fccm*  to  be  « iiu(Ukf|  for 


tho  that  writ  lie  in  the  printed  regifter,  ytt 
it  is  not  in  the  antient  minufcript  le^iilers; 
fee  Start  Tr^  fol,  II.  p.  [475].  That  thifl 
was  not  the  antictit  punifinnent  of  heretics 
ip  England  \  fee  Jlf^f.  Paris,  p,  105.  for 
BraaM  [Lib.  lU.  dc  carmii  cap.  9.]  BriU 
ton  [cap,  9]  Fleta  {Lth,  I«  cap,  19  &  37] 
fpeak  not  of  heretics,  but  of  apoftates  aM 
infidels :  And  tho  by  the  imperial  taw 
fome  particular  herefies  were  puniHiable 
with  death;  (etCcd.  Lib,  I.  eii,  5.  /.  it» 
11,  fsfc,  yet  it  doea  not  appear,  that  evea 
in  the  empire  berefy  in  geneial  was  puniAi'* 
ed  capiully,  till  the  conftitution  of  Frc^ 
deric  II.  about  the  year  12341  which  in- 
diftindly  adjudges  aH  heretics  to  the 
fUmcs :  put  m  England  the  ufual  punifli* 
ment  feenu  to  |iave  been  imprifonment, 
and  even  this  was  not  allowable,  tho  he 
were  katttictts  contamax^  before  tlie  pre- 
tended ftatute  of  5  it.  1.  without  the  king's 
fpecial  licenfe,  an  inftance  whereof  is  iit 
Ryrntr**  Fmdera,  Tom.  VI.  p.  651.  Ren, 
venei-abitt  ep'xjcap^  Londoniaey^jZ/'frnr.  S(uia 
accepimns  per  injvjfitiontm  vefram,  quod 
Nicnolaus  dt  Drayton  ■  ■  coram  vobig 
congrui  convlQui  &  pro  b^mtico  adjaU'icatug 
emfiit,  foid^ue  injua  trroro  nephando  aniwia 
inJurato  ncqmtir  ptrfivtfans,  ad  fdci  catbom 
Rc^  unitattm  redire  nem  eoravit  nee  curat  jii 
Pra:fin$if  licit  farpii^s  ad  boc  Nditatus  ^  inm 
dmSut,  fcntentiam  majeris  exeommanicarionit 
in  bacpjrte  incurrendo.  Cam  igitnr  fan^^ 
outer  ecclcfia  ita  tales  haereticos  perfe^uitur, 
ni  fito  vMfM  allu  inficianff  ut  in  carceribn$ 
cuiodiri  pr^eipiat.  Super  quo  nobii  fippRm 
cafiisf  &c»  Not  fubpUcatioKi  vtjlr^  P^^^ 
diffa  gratantir  conceitnta^  ad  ipfnm  Nicho- 
laum  h^treticnm  carcerali  cnjlodi^  vtfir^ 
mancifare^  &  ipfim  in  ca'cere  ^(ftro  cuflom 
dire  faciendutTy  q  oufque  diBum  errorem  fnuwt 
revoca^erit,'  &  ad  ^A  catbcUc^  umtatem 
redire  vcluerit,  quantum  in  nobis  r/>,  f*-  .  -.■! 
licentiam  eoncedimuijpeciatem.  Rot.  L/  ^J 
Pat.  44.  £.  3.  p.  I.  m.  23.  dorfo* 

Ad,  p,  490.  inj!ne»  Placita  coram  jafiim 
ciariis  itinerantihut  apod  crncem  lapidcam  in 
com,  Midd.  anno  2  £.  i .  incipiente  3.  Hot. 
13.  indorfo,  Seyton*  Alice  de  Cavale  was 
arraigned^ro  morte  ^obaniiU  Lipertung^  and 
pleaded,  that  (he  killed  him  Je  defendend^ 
**  e6  quod  burgavit  domum  (nam;  Jr  de 
**  bono  dc  malo  ponit  fe  fuper  patriam; 
*<  U  xii  juratorea  dicunt,  qudd  prcdids 
"  Aiicia  occidit  prcdi^m  Jebanuem  fe 
**  dcfendendo,  e6  quod  voluit  domum 
<•  fuam  burg&fle,  de  ipfam  occidiflr,  it 
*<  poifet.  Idcd  indc  quieta.  £t  catalU 
•*  prcdiAi  Johannit  confifcantur."  Pla* 
oita  coram  eifitm  jujiic^  ibidem.  Rot.  11,  in 
dorfo.  Thomas  le  Cliapeleyn  neauith,  ff 
in/eUttidf  frrgii  oJHnim  domh  lfabe]l»  Lucas 
4i  BotteweU.    Httc  and  cry  wu  raifed. 
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asdi  be  wat  purfucdi  tnd  killed  infufriend^ 
by  one  Witiiam U  f^vtHt*  JaveneDrouzhi 
the  king's  pardon  pro  morte  ilia,  '*  Ide^ 
•^  coDCcditur  ci  firms  pax,  Se  quia  pr«- 
•*  di£(us  Tbomsi  It  Cbapdcyn  occifus  fuit 
•*  in  fugicndo*  catalla  cjua  confifcantur." 

Ad. />.  50S.  /.  15.  eomes  into  tbt  dtutllinr* 
h^ifiy  but  as  the  cafe  it  i-cported  in  xHl, 
31.  he  was  indidcd  yor  brtsku^  into  the 
boufe.     yJt  Infra  Part  II.  ^.  3)S. 

jiiL  p.  566.  /.  uli,  H,  7  E.  2.  Rvt.  18. 
This  was  ihe  cafe  of  Tbvmat  dt  Hederjctt 
and  J^bn  dt  Vpftun*^  who  being  convicted 
^  muhd  imcemdium  Csf  ccwitu/fioucm  domorum 
miUte  de  Lennc  ex  pracogiiata  malitia  felo- 
mJ  ptrpetraruBt^  had  jud(incm  qmbd  fuj» 
feMdamur* 

JUL  f^  601.  M,  %%  £•  3.  Roi.  n* 
•»  The  abbot  of  St.  Albani  was  impleaded 
••  coram  regr^  pro  evaftone  prifonum  i 
««  gaola  de  SsniU  jilbauif  cujus  cuftodiam 
•^  idem  Abbas  habet,  ut  de  jure  abbathiae 
**  fuse;*'  amongft  whom  was  yein  di 
JStrmyngJwd  a  clerk  convift;  but  upon 
the  >ury's  finding,  *'  quod  idem  Ji^bmtg 
««  de  Heremypg/ord  tempore  evafionis  pr». 
**•  di£be,  feu  aliquo  momeoto  ante  recap- 
«<  tioacm  ejufdem,  non  fuit  extra  vifum 
««  cuftodis  diCt*  gaolc  fub  prsedi^  Ab* 
«<  bate,  confideratum  eft,  qu^  prsdiAus 
M  Abbas  cat  inde  quietus." 

Af.  45  £.  3.  R9t,  17.  This  was  the  cafie 
of  tTtlliam  Bakere^  who  was  uken  ci.fli  be- 
fus  6?  €0taUu  fur^'u  by  the  conftablei  of 
Danbury^  and  fet  in  the  ftocks,  from 
whence  be  efcapcd ;  upon  which  the  faid 
conflablea  were  brought  €§rtim  rtgt  md 
rejh*ndendum^  ^c  and  pleaded,  "  qu2>d 
•*  poftquam  latro  ccppos  tregit,  ipfi  earn 
••  receniir  infccuti  fuerunt,  vifum  fuper 
"  ipfum  fern  per  habentes,"  till  they  re- 
took him.  and  committed  him  to  the  gaol 
of  the  faid  town;  *«  et  qu6d  prxdiaua 
•t  latro  adhuc  in  eadem  gaoll  exiftit.  Sec.*' 
Tlie  king's  attorney  replied,  and  joined 
iffue  wiUi  them,  as  to  their  keeping  con- 
fiant  view  of  him  till  he  was  retaken. 
**  £t  juraiores  dicunt,   quod    prxdiAuy 


<• 
«« 

<« 
<c 

C( 
Ci 


**  bcro  arreflatus  de  captus  fnit  per  cofden 
«  eonftabularios,  Sc  in  ceppis  pofixos,  dc 
<(  quod  iidem  conftabularii  prKdi£btm  h- 
trunem  poftea  permtfcnmt  cvadc/c, 
abfque  hoc  quod  ipfi  babuerunt  vifum 
fuper  prxfatum  ktronem  in  era<lesMlo« 
prout  Ipfi  fuperi&s  allegirunt,  Idco  cotw 
fideratum  eft,  qu6d  praedi£ti  conftabu- 
larii rrga  dommum  regem  de  ceatum 
foiidia  pro  eVa(|Mie  praediAa  ooeren- 
tur." 

yld,  p,6ii.  Mieb.  ?  R.  %.  R9L  «•  Tliis 
was  the  cafe  of  ^•bu^  Vicar  o*f  Bmmd 
Cburek  in  Cmmbridgef  who  was  indided, 
that  whereas  one  nUlUim  Gtn  an  approver, 
prifoner  in  the  calllc  of  Cambridge^  **  ]ai- 
**  cus  erat  tempore  captionia  corporis  fui» 
'*  jam  per  aflenfum,  ie  licentiam  g;aoUni, 
**  de  janitoris  ibidem,  irruditus  [eruditusi 
<*  eft,  de  informatus  de  leUiruri  [htemcnra  J 
"  per  eundcm  vicarium,  ftc^*  Upon  thu 
indiAment  the  vicar  furrendered  bimfelf 
ttem  rggtf  and  was  arraigned  dg  feituA 
frgtdl8St  and  pleaded  not  guilty.  The 
court  bailed  him  till  his  trial,  wluch  wat 
before  the  judges  of  wijtfrmi  at  Cawibridrtf 
where  the  jury  founds  •<  Qudd  praedirau 
**  Jobanues  vicarius  in  nullo  eft  culpahilia 
*'  defelonil,  nee  de  alsquibus  articulis  fabi 
'*  impofitis,  nee  onquam  fe  ea  occafione 
■*  retraxit.  Ide6  coofiderattti#  eft,  qo6d 
^  eat  inde  quietns.*' 

jtd,  f,  677.  The  reafon  why  1  tkyp'^ 
muft  now  be  underftood  in  the  adive  fenfe, 
is  becaufe,  tho  it  be  vulgarly  ufed  in  a 
salBve  fignification  for  being  ukcn  away 
Dy  compulfioo,  yet  in  legal  underfianding 
it  cannot  now  be  applied  to  any  to  make 
him  a  lifted  foldier,  and  fubjcA  to  penal- 
ties as  fuch,  unlefs  he  aAively  do  fome* 
what,  as  Uking  carneft,  or  the  like,  where* 
by  he  volantarily  confenta  to  hit  being 
lifted,  and  fo  amounu  to  the  iame  aa  taJtimg 
frefi. 

M,  f,  695.  Tbe  flatute  of  1 1W.  esf, 
1 2.  agamft  conjuration,  witchcraft,  Ve.  la 
lately  repealed  by  an  aft  of  this  prefc 
parhamenty  via.  9  Ge§,  a.  eap,  5. 


r»m 


[711]  Felonies    ena^ed  Jince  the  lojl  Edition  ^f  this  B$ck^  which 

was  in  the  Year  1736* 


VI.     Wilfully  deftroying  or  da- 
maging fVeftminJler-Bridge. 

By  9  Geo, «.  eap.  29.  If  any  peifon  or 
perfons  (ball  wiltuUy  and  malicioufly  blow 
up,  pull  down,  or  deliroy  the  bridge  or 
9ny  part  thereof,  or  attempt  fo  to  do,  or 
unlawfully,  without  authority  from  the 
Coaifl»iflioiieri|  remove  or  take  any  worka 


thereto  belonging,  or  dtred  or  procare  the 
fame  to  be  done,  whereby  the  bridge  or 
the  works  thereof  may  be  damaged,  or  the 
livef  of  the  paftengers  endangered,  fucb 
offender  or  oftienders  being  lawfuUv  coa« 
vi&ed,  fliall  be  adjudged  guilty  of  tolony» 
and  (ball  luffer  death  without  benefit  of 
clcr^. 

VIK 
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VII.  Subjc(£ls  inlifting,  and  per- 
fons  procuring  any  fubjedl  to 
inliil,  to  go  abroad  and  ferve 
any  foreign  prince,  &c. 

By  9  Gto.  %,caf,  ^o.fiff.  I.  and  *q  Gh, 
s.  cap^  iT.fca,  4.  If  any  fubjca  (hall  in- 
lift  or  enter  himfelf,  or  Ihall  engage  to  go 
beyond  the  feas,  or  embark  with  intent  to 
inlift  and  enter  himfelf,  tho  no  inlifting 
money  be  a6hi«lly  paid  to  him  }  or  if  any 
perfon  ftiall  procure  any  fubjed  to  inlift  or 
enter  himftU,  or  hire,  or  reuin,  any  fub- 
}c&.  with  intent  to  caufc  him  to  inlift  or 
enter  himfelf,  or  retain,  engage,  or  pro- 
cure auy  fubje£l  (ihono  inlifting  money  be 
paid)  to  go  beyond  the  feas,  or  embark 
with  intent  and  in  order  to  be  inlifted  to 
ferve  any  foreign  prince,  (late,  or  poten- 
tate, at  a  foldier,  without  his  majefty's 
leave,  he  (hall  be  guilty  of  felony  without 
benefit  of  clergy ;  and  offenfea  committed 
out  of  the  realm  may  be  tried  in  any 
county  io  Engtamd^  by  9  Gto,  2.  cap,  30. 

VIII.  An  aft  for  indemnifying 
pcrfons  who  have  been  guilty 
of  offenfes  againft  the  laws 
made  for  fecuring  the  revenues 
ofcufloms  and  excife,  and  for 
enforcing  thofe  laws  for  the 
future. 

By  9  Geo.  %,  eap,  ^5.  fi{i,  7.  Perfona 
then  liable  to  be  transported  for  any  of  the 
offenfes  touching  the  faid  revenues  men- 
tioned in  this  a<;>,  committing  the  like  of« 
fenfea  after  claiming  the  benefit  of  this  ad, 
Ihall  be  adjudged  guilty  of  felony,  and 
/uffer  death  without  benefit  of  clergy.  See 
this  ftatute  at  large,  which  contains  many 
Other  pains  and  penalties  concerning  the 
revenues,  and  is  too  voluminous  to  be  all 
tnferted  here. 

IX.  An  aft  of  10  Geo.  2.  cap. 
32.  for  continuing  an  aft  for 
the  more  effeftual  punifhing 
-wicked  and  evil  dlfpofed  per* 
fons  going  armed  in  difguife, 
and  doing  injuries  and  violences 
to  the  pel  fons  and  properties  of 
the  king's  fubjefts^  and  for  the 

.more  fpeedy  bringing  the  of- 
fenders to  juAice,  &c. 

9y  10  Geo.  2.  cap,  32.  and  34  Geo.  2. 
^f.  ^.  the  aa  of  9  Gu.  u  («/.  %i.  c^ie4 


the  Wahham  Black  Ad,  was  contiuaed  for 
fometime;  and  by  31  <7m.  2.  cap.  32.  it 
was  made  perpetual.— And  by  this  prefenc 
*6L.Je{i»  6.  if  any  perfon  or  perfons  ihall 
wilfully  and  malicioudy  fct  on  fire,  or 
caufe  to  be  fet  on  fire,  any  mine,  pit,  or 
delph  of  coal,  or  cannel  coal,  .every  per- 
fon fo  offendinr  beidg  thereof  lawfully 
convifted,  ftiall  be  adjudged  guilty  of  fe- 
lony, and  fuffer  death  without  benefit  of 
clergy.  And  this  fe^lion  the  6th  is  made 
perpetual  by  31  Geo,  2.  cap,  42. 

Byfeff.  7,  Perfons  convi£led  a  fecond 
time  of  hunting  and  uking  away  deer  out 
of  unittclofed  forefts  or  chafes,  are  to  be 
tranfported  for  7  years ;  and  if  fuch  per- 
fon or  perfons  return  from  tranfportation 
within  (hat  time,  to  be  adjudged  guilty  of 
felony,  and  fuffer  death  without  benefit  of 
clergy. 

HyfiS.  9.  Perfons  armed  coming  into 
a  foreft,  chacc,  or  park,  with  an  intent  to 
ileal  deer,  and  beating  and  wounding  the 
keeper  or  keepers,  their  fervants  or  afliiU 
ants,  to  fufier  the  like  pains  and  penalties, 
as  in  Jeef.  7.  and  made  perpetual  by  tt 
Get*.  a.(4^«42. 

X.  An  aft  of  1 1  Geo.  2.  r  ^ 
cap.  22.  for  puni(hinfirL7'3j 
fuch  pcrfons  as  (hall  do  injuries 
and  violences  to  the  perfons  or 
properties  of  the  king's  fubjefts 
with  intent  to  hinder  tlic  ex- 
portation of  corn. 

By  fe3.  I ,  Perfons  ufing  violence  to 
hinder  the  purchafe  or  carriage  of  corn,  to 
be  imprifoned  and  publickly  whipt. 

ByJcS.  2.  Perfons  committing  the  like 
oifenles  a  fecond  time,  or  dcilroyiiig  gra- 
nariesi  or  corn  therein,  or  in  (hips,  or  vcf- 
fels,  (hall  be  adjudged  guilty  of  felony, 
and  be  tranfported;  and  if  they  return 
from  tianfportation,  to  fuifer  death  with* 
out  benefit  of  clergy* 

XL  An  aft  of  11  Geo.  2.  cap. 
26.  for  enforcing  the  execution 
of  an  aft  of  the  9th  of  this  king, 
intitled  an  aft  for  laying  a  duty 
upon  the  retailers  offpirituous 
liquors,  and  for  licenCng  the 
retailers  thereof. 

By  AA  t.  Refcuing  oflendert  tgainft 
this  aa,  or  aifaulting  informers,  is  made 
felony,  and  tranfpoitAtion  for  feven  years* 

xn«  Am 
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XII-  An  a£l  of  1 2  Geo.  2.  cap. 
26-  for  the  more  cfFciflual 
preventing  the  exportation  of 
wool  from  Great-Britain ;  and 
of  wool  and  wool  manu- 
fat^ufed  from  Ireland  to  fo« 
reign  pans. 

By  ftQ*  f4.  Ferfoni  oppofin;  officers 
in  the  execution  of  their  duty  according 
to  thil  a£^,  are  to  be  traofpoited  for 
fcvcn  yeart,  and  if  they  return  within 
that  time  to  fuffer  death  at  fclool)  without 
benefit  of  clergy* 

XIIL    Stealing  (heep  and  other 

cattle. 

By  the  14  Geo*  ».  €gp»  C.  Stealing 
flicep  or  other  cattle  is  made  felony,  ana 
the  felon,  hit  aider  or  affiftant,  to  fuHier 
death  without  benefit  of  clergy. — But  it 
becoming  doubtful  to  what  forta  of  cattle 
the  fai4  a^  was  meant  to  extend,  it  it 
cna£Ud  by  the  15  Geo,  2.  cap.  34^  that  the 
laid  mOi  was  meant  and  intended,  and  fluU 
be  deemed  and  taken  to  extend  to  any 
buU,  cow,  ox,  fteer,  bullock,  heifer,  calf, 
and  )amb,  as  well  aa  ihecpi  and  to  no 
oihet  cattle  whatfocver. 

XIV.  Forging,  counterfeiting,  or 
altering  bank  notes,  &r.  and 
ftrvants  of  the  bank  breaking 
their  trufr  to  the  company. 

By  15  Cf.  2.  cap\  13.  ftfi^  ii.  If  any 
perfon  ^r  perfons  thall  forge,  counterfeit, 
•r  alter  any  bank  note,  bank  bill  of  ex* 
change,  dividend  warrant,  or  any  bond  or 
•obligation,  under  the  common  leal  of  the 
fatd  company,  or  any  indorfement  there- 
on, or  ihall  offer  or  difpofe  of,  or  put 
away  any  fuch  forged,  counterfeit,  or  aU' 
tcred  note,  bili,  dividend  warrant,  bond, 
or  obligation,  or  the  indorfement  thereon, 
or  demand  the  money  therein  contained, 
or  pretended  to  be  due  thereon,  or  any 
part  thereof,  of  the  faid  company,  or  any 
their  officers  or  I'ervants,  knowing  fuch 
note,  bill,  dividend  warrant,  bond  or 
obligation,  or  the  indorfement  thereon, 
to  be  forged,  counterfeited,  or  altered, 
with  intent  to  defraud  the  faid  company, 
01  their  fucceffors,  or  any  other  perlon  or 
perfons  whatfocver;  every  pcrfon  or 
perfons  fo  offending,  and  being  thereof 
convi£led  in  due  iorm  of  law,  (hall  be 
r  n  deemed  guilty  of   felony,    ihd 

L7  M  J  (ball  fuffer  death  as  a  felon  witb- 
out  benefit  of  clergy, 

S(£l,  11.  If  any  officer  or  fcrvant  of 
the  faid  company,  being  iniruited  with 
^y  Hotei  bill|  dividend  ¥rariant|  bond^ 


derd,  or  any  Iccarity,  Money,  or  oAcr 
effeds  bclonnng  to  the  &id  company,  cr 
having  any  bill,  dividend  warrant,  bote, 
deed,  or  any  feeurtty  or  efieds  of  a? 
other  perfon  or  perfons,  lodged  or  depo. 
fed  with  the  faid  compsay,  or  with  ba 
as  as  officer  or  fervint  or  the  6{d  co» 
pany,  (hall  feci^te,  embezxlc,  ormaawaf 
with  any  foch  note,  bill,  diTidcad  vvaxTic., 
bond,  need,  fecnrity,  nftoney,  or  ctfo&, 
or  any  part  of  them  ,  every  officer  or  fa- 
vant  fo  offending,  and  being  thereof  cor- 
vT^^ed  in  due  form  of  l»w,  fluli  bedeood 
gnihy  of  felony,  and  fiuU  Culler  death  n 
a  felon,  without  benefit  of  Ucrgy. 

XV.  For  preventing  doth  cr 
woollen  goods  remainiDg  aa 
the  rack  or  tenters*  or  any 
woollen  yarn  or  wool  to 
out  to  dry,  from  being  ftoka 
r  or  taken  away  in  the  night 

By  15  Gto,  1.  tsp.  ay.    II  ny  cloib  or 
woollen  goods  on  the  tenters,  or  wooBa 

Jirn,  or  wool  left  out  to  dry^  iiui&  be 
olen  in  the  night,  any  jufticc,  oa  cos- 
plaint  made  in  ten  daya  by  the  ovaer, 
may  iffut  his  warrant  to  any  peace  oficer 
in  the  day-time  to  enter  into,  and  ford 
the  houfci,  out-honfes,  yards,  gardest,  or 
other  pl?cet  belonging  to  the  baufei  of 
every   perfon    whom  fbch  owner  ft»i!t 
upon  his  oath,  declare  to  fuch  jufticc  he 
fufpeds  to  have  ffolen,   taken  away,  or 
received  the  fame;  and   if  the  officer  ftill 
find  any  fuch  goods,  which  from  the  oats 
of  fuch  perfon  he  (hall  have  reafoa  to  fo^ 
pea  to  have  been  ftolen,  be  Ihall  ipp»* 
hend  the  perfon  in  whofc  cufiody  or  pou 
feOion  the  fame  (hall  be  found,  aadcsir 
him  before  a  juftice ;  and  if  he  fluU  »< 
give  a  fatisfa£iory  account  how  hccaoteby 
the  fame,  or  in  a  convenient  time,  to  be 
fet  by  the  jullice.produce  the  party  of  who" 
he  had  the  fame,  or  a  credible  witaefi  10 
depofe  on  oarh  his  property  therew,  te 
(hall  l^  conviaed  of  (Waling  fuch  good* , 
and  (hall  for  the  firft  offence  (orfeii  to  ibc 
owner  treble    value;   and  in  ^^'"jj}  " 
payment  thereof  in  the  time  appointed  oy 
fuch  juaicc,  he  (hall  i(rue  hii  vfarrani  » 
levv  the  fame  by  diftrefs  and  file ;  ««•« 
default  of  diftrefs  (hall   commit  hio  ta 
to  the  common  gaol  where  he  mall  be  ip- 
prchended,  for  three  monthi,  or  till  pj'cj 
for  the  fciond  offence  treble  ^««/''J 
fix  months  imprifonment ;  for  the  vm 
offence  (uch  juftice  (hall  commit  lutn  tui 
the  amies  ;  and  if  he  ftiall  be  there  coo- 
viaed  in  like  manner,  he  (hall  be  guurf 
of  felony,  and  tranfpoitedforfevayO'** 
But  perfons  aggrieved  (except^oa  the  tbii* 

dbhciAioil)  may  ippcal  to  ^^^^^^ 
ral  ^uvtci  femons^  whofe  w^  ^y^ 
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Hiall  be  final.  But  nevertheleft,  thii  (hall 
•ot  alter  any  former  law  in  force,  fot 
ilcaling  or  receiving  fuch  cloth  or  goodsj 
except  where  the  proof  is  laid  oa  the  of* 
feodcr  as  afore(aid, 

XVI,  For  preventing  the  coun- 
terfeiting of  the  current  coin 
of  this  kingdom,  ,  and  utter- 
ing and  paying  falfe  or  coan- 
terfeit  coin. 

Bv  15  Geo.  2.  cap,  28.  If  any  perfoa 
(half  wafli,  gild,  or  coloar  any  lawful  or 
counterfeit  nlver  coin,  called  a  (hilling  or 
'  fix  pence,  or  add  to  or  alter  the  imprcfuon, 
or  any  part  thereof,  on  either  iidc,  with 
intent  to  make  fuch  fhilltog  or  fix  pence 
r*«  I  «1  refemblea  guinei^  or  half  a  gui- 
L/  3  J  nea;  or  mall  any  way  alter  or 
colour  halfpennies  or  farthin?  1,  with  intent 
to  make  them  refemble  ■  ihilling  or  fix- 
pence,  he,  his  coun(ellon,  aiders  and  abet- 
tors, (hall  be  guilty  of  high  trcalbn, 

SeS.  a.  If  any  perfon  (hall  tender  in 
payment  isy  counterfeit  coin,  knowing  it 
CO  be  foy  he  (hall  for  the  firft  ofFcucc  fuffcr 
fix  months  imprifonmcnt,  and  find  furc- 
ties  for  his  good  behaviour  for  (ix  months 
longer  :  for  the  fecond  offence,  (hall  fuffer 
two  years  imprifonroent,  and  find  fure- 
ties  for  two  vau-s  more ;  and  for  the  third 
offeaoey  (haU  be  guilty  of  felony  without 
l^efit  of  clergy. 

StS,  %m  If  any  perfon.  (hall  tender  in 
^yraeat  any  counterfeit  money  (knowing 
■t  to  be  foj,  and  (hall  either  the  fame  day, 
or  within  tea  days  after,  knowingly  tender 
other  falfe  money  in  payment,  or  at  the 
time  of  fuch  tendering  have  more  in  his 
cutlody,  he  (hall,  for  the  firii  offence, 
fuffer  a  year's  imprifonmcnt,  and  find 
fureties  for  his  good  behaviour  for  two 
years  more ;  and  for  the  fecond  offence, 
fliallr  be  guilty  of  ifXony  without  benefit 
of  clergy. 

Sefl,  c.  9*  Perfons  guilty,  of  the  faid 
crimes  mall  be  tried  and  convi^d  in  fuch 
manlier  as  is  ufed  againft  offenders  for 
counterfeiting  the  coin ;  and  the  clerk  of 
aflize,  or  clerk  of  the  peace  where  the  Hrft 
c6nvi&ion  was  had,  (hall  certify  the  fame 
by  a  tranfcript  in  few  words,  containing 
the  tenor  of  fuch  convidion  (for  which  he 
(hall  have  %s.  W.  and  no  more),  and  fuch 
certificate  being  produced  in  court,  (hall 
be  fufficientproof  of  the  former  Gonvi£lion. 
Profecution  to  be  in  fix  months. 

a^U.  By  this  it  (hould  feem^  that  the 
juftices  of  tne  p^ace  in  feffions  have  power 
tojry  fuch  offenders,  otherwife  this  di* 

^ ion  to  the  clerk  of  the  peace  to  certify 
the  convifiioa  is  incongruous  ;  for  he  is 
not  the  proper  perfon  to  certify  what  is 
done  in  another  court,  where  he  is  not 
■eccflarily  fuppofcd  to  be  preient  :  albeit 


no  power  is  given  to  the  fedions  by  any 
exprefs  words  in  this  ftatute  to  hear  ana 
determine  fuch  o£Benfes« 

XVIf.  For  the  more  eafy  con- 
vidlion  of  ofFenders  found  at 
large  in  Great  Britain,  aftci 
they  have  been  ordered  for 
tranfportatiou. 

By  16  Geo.  a.  cap,  ij.  If  any  felon  of 
other  offender,  ordered  for  tranfporution^ 
or  having  agreed  to  tranfport  himfelf  on 
certain  conditions,  either  for  life  or  any 
number  of  years,  (hall  be  afterwards  at 
large  in  any  part  of  Great  Britain,  with- 
out fome  lawful  caufc,  before  the  expira- 
tion of  the  term,  he  (hall  be  guilty  of  felony 
without  benefit  of  clergy.  And  hyftS.  s.  of 
\bGeo*%.  cap.  15.  the  manner  of  trying 
convi£b  returning  from  traofportation  is  to 
be  according  to  6  dot  i*  <«/•  &3« 

XVIII.  For  puni(hment  of  per- 
fons who  fhall  aid  or  aflid 
prifoners  to  attempt  to  cicapa 
out  of  lawful  cuftody. 

By  \SGe9^%,  cmf,  31.  If  any  perfoi^ 
(hall  aifift  any  prifoner  to  attempt  his  o, 
fcape  from  any  gaol,  tho  no  eicape  be 
a^ually  made,  ^if  fuch  prifoner  was  theia 
attainted,  or  convi£lcd  of  treafon  or  fe« 
lony  (except  petty  larceny),  or  lawfully 
committed  or  detained  in  any  goal  for 
treafon  or  felony  (except  petty  laiceny) 
exprelled  in  the  warrant  of  commitiucnt  ; 
he  (hall  be  guilty  of  felony,  and  be  tranf- 
ported  for  feven  years ;  aud  if  fuch  pri. 
loner  was  then  convided  of,  or  detained 
in  gaol  for  petty  larceny,  or  any  r»7  •  iC'l 
other  crime  not  beine  treafon  L/ *  J 
or  felony  expreffed  in  the  warrant  of  com* 
mitment,  or  '^aa  then  in  goal  for  debt 
amounting  to  too/,  he  (hall  be  guilty  of  a 
mifdemeanour,  and  be  liable  to  fine  and 
imprifonroent. 

And  if  any  perfon  (hall  convey,  or 
caufe  to  be  conveyed,  any  difguife,  inftru- 
ment  or  arms,  to  any  prifoner  in  gaol,  or 
to  any  other  perfon  there  for  his  ule,  with* 
out  confcDt  of  the  Xecper ;  fuch  perfon, 
altho  no  efcape  or  attempt  be  a£tua1)y 
made,  (hall  be  deemed  to  have  delivered 
fuch  difguife,  infirument,  or  arms,  with 
an  intent  to  affifl  fuch  prifoner  to  efcape^ 
or  attempt  to  efcape  -,  and  if  fuch  prifoner 
was  then  attainted  or  convi^led  of  treafon 
or  felony  (except  petty, larceny),  or  law- 
fully detained  in  goal  for  treafon  or  felony 
(except  petty  larceny)  expreffed  in  the 
warrant  of  commitment,— he  (hall  be  guil- 
ty of  felony,  and  tranfport cd  for  leven 
years ;— but  if  the  prifoner  was  then  con- 
vi&cd  or  detained  for  petty  larceny,  or 

any 
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mny  other  crime  oot  being  treafon  or  felo. 
ay,  exprclTed  in  the  warrant  of  commit* 
meat,  or  for  debt  amounting  to  loo/.  he 
fliaU  be  guilty  of  a  mifdemeanoiiri  and 
liable  to  fine  ^nd  traprironraent. 

And  if  any  perfon  (Hall  afliil  any  pri. 
foner  to  attempt  to  efcape  from  any  cod* 
fiable,  or  other  perfon  who  (l^all  have  the 
lawful  charge  of  him  in  order  to  carry 
faim  to  gaol,  by  virtue  of  a  warrant  of 
commitment  for  treafon  or  felony  (except 
petty  larceny);  or  if  any  perfon  (hall  afn(f 
any  felon  to  attempt  to  c(cape  from  on 
board  any  bsat  or  velTcl  carrying  felona 
for  tranfportation,  or  from  the  contra£lor 
for  the  tranfportation  of  fuch  fclons«  or 
his  agents,  he  (hall  be  guilty  of  felony, 
•nd  be  tranfported  for  feven  yeais. — All 
profecutions  on  this  aA  to  be  commenced 
within  a  year  after  (he  offence  committed. 

XIX.     Holding    correfpondence 
with  the  fons  df  the  pretender. 

By  17  Get,  2«  enp*  39.  Holding  cor« 
refpondenr.e  in  any  manner  with  any  of 
the  pretender's  fons,  or  with  any  perfon 
employed  by  them,  or  remitting  any  mo* 
Dcy  for  their,  or  any  of  their  ufe,  knowing 
the  faid  money  to  be  for  fuch  ufc  or  fcr- 
Vice,  fuch  perfon  fo  offending  fliall  be 
f  uilty  of  high  treafon,  and  fliall  fuffcr  and 
forfeit  fas  in  cafes  of  high  treafon.  And 
any  of  the  pretender's  fons  attempting  to 
land  in  Great  Biiuin  or  Irelahd,  to  ftand 
and  be  adjudged  to  be  atuiatcd  of  high 
treafon. 


XX.  Stealing  of  linen,  fuftian, 
and  cotton  goods  and  wares, 
in  buildings,  fields,  grounds, 
and  other  places  ufed  for 
printing,  whitening,  bleach- 
ing, or  drying  the  fame 

By  18  G€9.  1.  <«^.  27.  Every  perlon 
who  fliall  by  day  or  night  felonioufly  fteal 
any  linen,  fuf^ian,  callico,  or  cotton  clruh; 
or  cloth  worked,  woven,  or  made  of  any 
cotton  or  linen  yarn  mixed  ;or  any  threa<l, 
linen,  or  cotton  yarn ;  linen  or  cotton 
tape,  incle,  filleting,  laces,  or  any  other 
linen,  fuftiaa  or  cotton  goods,  laid  to  be 

5 rioted,  whitened,  bowked,  bleached,  or 
ned,  to  the  value  of  ten  fliillings,  or 
{hall  knowingly  buy  or  receive  any  fuch 
wares  fiolcn,  or  who  fliall  aflift,  aid,  or 
hire  another  to  commit  fuch  offence,  (ball 
be  guilty  of  felony  without  benefit  of 
clergy.— The  couit  may  order  fuch  offend- 
ers to  be  tranfported  for  fourteen  years.— 
And  fuch  offenders  breaking  gaol,  or  re- 
turning from  tranfportationi  to  fuffcr  death 
ivithottt  benefit  of  clergy. 


XXI.  An  ai3  to  indLin-  r^.m^t 
nifyperfons  who  have  17  7  J 
been  guilty  of  the  unlawful 
importing,  landing,  or  running 
of  proliibited,  uncuftonied,  or 
other  goods  and  merchandize. 

By  iS  Geo.  a.  e^.  28.  Offienders  goi!« 
ty  of  the  offences  againff  the  revenue  men- 
tioned  in  this  z&,  and  liable  to  be  tranf- 
ported for  the  fame  before  this  ad  was 
Bade,  and  taking  the  benefit  of  the  ia- 
demnification  therein,  and  afterwards  re« 
seating  fuch  offences,  fliall  be  guihj  of 
iclony,  and  fuffcr  death  without  bcncit  of 
clergy. 

XXII.  Riotous  exportation  of 
wool,  and  other  goods  pro* 
hibited  to  be  exported. 

By  19  Giu  t.  c^^.  34.  which  by  the  if 
Ceo.  3.  r/rpcx.  hath  continuance  toS^h 
*9»  «778,  &€.  If  tny  perfons  arme^. 
to  the  number  of  three  or  more,  flull  be 
aflembled  to  afflft  in  the  illegal  exportacioa 
of  wool,  or  other  goods  prohibited  to 
be  exported,  or  in  carrying  af  wool,  of 
other  fuch  ^oods,  in  order  to  exportation ; 
or  in  rrfcutog  the  fame  after  femre  ;  or 
in  refcuing  an  offender  herein,  or  pre? eat* 
inr  his  l^ing  apprehended;  or  ibatl  be 
aiding  in  any  of  the  prenifea  ;  or  if  any 
perfon  fliall  have  his  face  difguifed  when 
paffing  with  fuch  goods;  or  fliall  forcibly 
hinder  or  affault  any  officer  in  feixing  the 
fame,  or  danger oufly  wound  any  fochi  in 
attempting  to  go  on  board  any  vcflel ;  of 
flioot  at,  or  wound  him  when  on  board 
in  execution  of  his  office,  he  fliall  be  guil« 
ty  of  felony  without  benefit  of  dergy.— 
There  are  feveral  other  felonies  in  this  a& 
againft  fmugglers,  too  long  to  be  inCErtcd 
here  ;  fo  fee  the  aft,  which  is  very  losf* 

XXIII.  To  prevent  the  return 
of  fuch  rebels  concerned  in 
rebellion  in  1745,  as  were 
or  ihould  be  pardoned  on  con- 
dition of  tranfportation ;  and 
to  hinder  their  going  into  the 
enemy's  country. 

By  '10  Geo,  t.  ca^»  46.  RcbeU  return* 
log  from  tranfportation  without  licen^i 
or  voluntarily  going  into  Fnace  or  Spaio 
to  fuffer  death  without  benefit  of  clergy  I 
and  aidera  of  fuch  perfons  retumiog,  to 
fuffer  death  without  benefit  of  clergjr*-* 
And  fubje^  holding  correfpondence  with 
rebels  going  into  France  or  Spuitt»  or  pr- 
ions employed  by  them,  to  iiiffcr  death 

without  bcaefit  of  dergy. 

XXIV. 
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XXIV.     Quakers  oaths. 

By  17  Geo,  t.  c^f,  ^(u  fiS.  36.  In  ill 
cafes  wherein  by  any  a&  of  parliament  an 
OAth  (haU  be  allowed  or  required,  the  fo- 
lemn  afimtation  of  Quakers  (hall  be  al- 
lowed inilead  of  fuch  oath,  and  that  altho 
no  exprefs  provifion  be  made  for  that  pur- 
Dofe  in  fucn  aft  ;  and  if  any  perfon  mall 
DC  lawfully  convided  of  wilful,  falfc,  and 
coimpt  af&rming,  or  declaring  anv  matter 
or  thing,  which,  if  fworB  m  tne  ufual 
form,  would  have  amounted  to  wilful 
and  corrupt  perjury,  be  fiiaU  fuffer  u  aa 
ca£ea  of  perjury. 

XXV.  For  preventing    robbc- 
'  ries  and  thefts  upon  any  na- 
vigable rivers,    ports  of  entry 
or  difcharge)  wharfs  and  keys 
adjacent. 

By  the  14  C/«.  c.  cMp,  45;  All  perfons 
'wbo  fliaU  felooioully  ftcAl  any  goods  of  the 
value  of  40  ihilliogs  in  any  ihip,  boat,  or 
veiki,  on  any  navisable  river,  or  in  any 
port  of  entry  or  dilcharge,  or  from  any 

r*?  r  Kl  ^^**^  ^''  '^^y*  ^^  ^^'1  ^  prefent 
L  /  *  '^  I  and  aiding  therein,  ihall  be  ex- 
eluded  from  ibe  benefit  of  cleigy. 

XXVI.  For  fecuring  .  mines 
of  black  lead  from  theft  and 
robbery. 

By  S5  Gtp,  2.  eaf.  to.  Z^try  perfon 
Who  (ball  unlawfully  break,  or  by  force 
enter  into,  any  mine  or  wad-hple  of  wad, 
or  black  cawke,  commonly  called  black 
lead  ;  or  into  any  pit,  maft,  or  vein 
thereof ;  or  (ball  unlawfully  uke  and  car- 
ry awav  from  thence  any  wad,  black  cawke, 
or  black  lead  ;  or  (hall  aid,  hire  or  com- 
mand any  perfon  to  commit  any  the  faid 
offcneea,  (hall  be  guiltv  of  felony,  and  the 
court  or  judg^  may  order  bim  to  be  com- 
mitted to  prifon,  or  thehoufieof  corrc^ 
ton  not  exceeding  one  year,  to  be  kept  to 
hard  labov,  and  to  be  publiclv  whipt  by 
the  common  hangman,  or  by  the  matter  of 
fuch  boufe  of  corre^ion,  at  the  timet  and 
otaces,  and  in  fuch  manner  at  the  court 
Ihall  think  proper  ;  or  he  may  be  tranf- 
ported  for  a  term  not  exceeding  fevea 
yearat  and  if  he  ihall  voluntarily  c- 
leape,  or  break  prifon,  or  return  from 
tranfporCation  before  tbe  time,  he  (hall  be 
guilty  of  faloay  without  benefit  of  clergy  i 
and  if  any  peHPon  (hall  buy  or  receive  any 
fuch  wad,  knowing  the  fame  to  be  unlaw- 
fttfly  taken  and  carried  away  aa  aforefaid, 
be  (ball  be  guilty  of  felony,  and  be  liable 
to  all  the  pcnaltiet  inflidled  by  the  laws 
on  peifona  knowingly  buying  ox  receiving 
(Wka  good** 


XXVII.  For  better  preventing 
the  horrid  crime  of  murder 

By  25  <rr#.  ft.  cap.  37.  feH  9.  If  aaf 
perfon,  (hall,  by  force,  fet  at  liberty  or 
refcue,  or  attempt  to  fet  at  liberty  or 
refcue  any  perfon  out  of  prifon,  com* 
mitted  for,  or  found  guilty  of  niurders 
or  refcue,  or  attempt  to  refcue  any  fuch 
perfon  going  to,  or  during  execution  ;  be 
(hall  be  guilty  of  felony  without  benefit 
of  clergy^— And  by  fee.  10-  If,  after 
execution,  any  perfon  (hall  by  force  refcMe, 
or  attempt  to  refcue  tbe  body,  he  (hall  bo 
guilty  of  felony,  and  tfaoTported  for 
icven  yeaci. 

XXVIII.  For  enforcing  the 
laws  againft  perfons  who  ihall 
fteal,  or  detain  ihip*wrecked 
goods,  (ffr. 

By  16  Gf$»  i«  cap.  f  9.  Perfona  convtd- 
ed  of  plundering,  fteal ing,  uking  away 
or  deftroying  any  goods  or  merchao- 
dizes,  &c  (hip-wrecked,  or  of  obftrud* 
ing  the  efcape  of  any  perfon  from  m 
wreck,  or  of  putting  out  (alfe  lighttv 
(hall  be  deemed  guilty  of  felony  without 
benefit  of  clergy.^^r.  a.  Provided, 
where  goods  of  fmall  value  (hall  be  ftolca 
without  any  ctrcumfbnces  of  cruelty,  the 
offender  may  be  indiAed  for  petit  lareeny, 
and  (hall  fuflfer  fuch  puniihment  as  tbo 
laws,  in  cafes  of  petit  laiceny,  ^o  enjoia 
or  tequire. 

XXIX.  For  die  better  prevent- 
ing clandeftine  marriages. 

By  26  Gio.  £•  cap,  23'fif-  8  6^  9«  If 
any  perfon  (hairfolemnize  matrimony  ia 
any  other  place  than  a  church,  or  public 
chapel,  (unlefs  by  fpecial  licence  from 
tbe  ArMi/kof  rf  Canurbury)  or  without 
publication  01  bant,  or  licence  in  a  church 
or  chapel ;  he  Cball  {on  proCecution  ia 
three  years)  be  adjudged  guilty  of  felony^ 
and  tranfported  for  fouiteen  years;  and 
the  marriage  (hall  be  void. — But  by  fa* 
18.  not  to  extend  to  Scot  land,  T^fQl 
nor  to  tbe  marriages  of  Quakers,  L/  ^  J 
or  Jews. 

By  Sfc,  16.  If  any  perfon  (hall  know* 
inely  and  wilfully  tnkrt,  or  caufc  to  be 
inlcrted  in  the  regt(Ur  book,  an)r  falfe 
entry,  or  any  matter  or  thing  relating  to 
any  marriage,  or  falfly  make,  alter,  forge, 
or  cbunterfcit  any  fuch  entry  in  the  regiller 
or  any  marriage  licence,  or  caufe  the  fame 
to  be  done,  or  alTcot  thereumo,  or  niter 
as  true  any  fuch  falfificd  regifter,  or  copy 
thereof,  or  any  fuch  forged  licence,  he 
(ball  be  guilty  of  je^^'^X  ^iibout  benefit 
of  cleig>'. 

XXX. 
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XXX.    Threatening  letters. 

Bv  27  Gn.  %p  cap.  15.  If  aay  pcrfon 
fliall  knowingly  fend  any  letter,  without 
My  ntme  fabfcribcd  thereto,  or  figncd 
with  a  fi£litious  name,  demaading  money 
or  other  valuable  thing  ;  or  threatening  to 
kill  or  murder  any  of  bis  Majeily's  lob. 
je8s,  or  to  burn  their  oat-boufes,  bama» 
fiacks  of  corn  or  grain,  hay  or  draw; 
tbough  no  money,  or  venifoa,  or  other 
valuable  thing  be  demanded  by  fuch  letter; 
or  fliall  refcue  any  perfon  in  cuftody  for 
fiich  offence,  he  mall  be  guilty  of  £elony' 
without  benefit  of  clergy » 

XXXT.  For  preventing  the 
fieaUog»  buying  and  receiv- 
ing fiolen  lead,  iron,  copper, 
brafsy  bell-metal  and  folder. 

By  99  Gto»  2.  eef,  304  Every  perfon 
who  fhall  buy  or  receive  any  of  the  (^id 
Bateriah,  knowing  the  fame  t«  be  unlaw- 
fully come  by,  or  fiiall  privately  buy  or 
reeeive  any  of  the  faid  materials  (ftolen) 
by  fuffiering  any  door,  window,  or  (but- 
ler, to  be  left  opened  and  unfaftened,  be* 
tween  fun- fet ting  and  ftui-rtrmg^  for  that 
purpofe ;  or  fluli  buy  or  receive  the  fame, 
or  any  of  them,  at  any  tiree^  in  any  clan* 
deftinc  manner,  from  any  perfon  or  pen* 
ions  wbatfoevcr,  (hall>  boing  convidcd 
thereof  by  due  courfe  of  law,  although' 
the  principal  felon  or  felons  has  not  nor 
liave  been  convi&cd  of  ftealing  the  fame» 
be  tranfported  for  fourteen  years. 

XXXII.  For  punidiment  of 
perfcns  who  fhail  attain,  or 
attempt  to  attain,  pofTenion 
of  goods  or  money  by  falfe 
or  untrue  pretences. 

By  30  Gt9.  s.  cap  24.  Ail  perfons* 
who  knowingly  and  d^ignedlv«  by  falfe 
pretence  or  pretences,  (hall  oouin  from 
any  perfon  money,  goods,  wares  or  mer- 
chandizes, with  mtent  to  cheat  or  defraud 
any  perfon  of  the  fame)  or  (hall  knowing- 
ly fend  or  deliver  any  letter  or  writing 
with,  or  without  a  name  fnbfcribed  there- 
to, or  5gncd  with  a  B6Utioui  name,  letter- 
or  letters,  threatenfiig  to  accufe  any  perfon 
of  any  crime  puniThable  by  law  with 
death,  tranfportation,  pillory,  or  any  a* 
ther  infamous  punilhment,  with  intent 
to  extort  from  him  any  money,  or  other 
gopcis,  (ball  be  deemed  offenders  againftlaw 
and  the  public  peace ;  and  tlie  court,  before 
whom  any  fuch  offender  (hall  be  tried, 
(hall,  on  convi£lton,  order  him  to  be 
fined  and  imprifoned,  or  to  be  put  in  the 
pillory,  or  publicly  whipped,  or  to  be 
Manipprtcd  lor  fcvcn  years. 


XXXIII.  For  prevendi^  6m 
and  abufes  attending  paymcn:! 
of  feamen's.  wages,  Ifc. 

By   31   Oe^  2.    cap,   10.     Whofoeitt 
willingly  and  knowingly  flsaU  per{<nji: 
or  falfly  alTume,    or  procnre   aay  odsrr 
to  perCona're  or  falfly  affume,  the  name  of 
charafler  of  any  officer,  feasssao,  Tmnf^] 
or  other  per(bn  intitled,  or  fup-  1/      J 
pofed  to  be  intitled  to  any  wages,  ptr, 
or  other  allowaocea  of  moaey,  or  p^^^ 
money,  for  the  fervice  done  on  heard  of 
any  of  hit  Majcfty'a  (kips  or  vcAeb ;  or 
willingly  or  knowingly  (Hall  pcrfoaauar 
falfly  afliime  the  name  or  chara^r  of  tiie 
executor  or  admiaiftrator,   wife,  relrJc^ 
or  creditor  of  any  fuch  officer^  or  (eusac, 
or  other  perfon,  in  order  to  receive  lar 
wages,  payi  or  other  alloviFaficcs  of  nnoorr, 
or  prize*mon9y  aa  aforefaid,  or  (ball  fotie 
or  counterfeit,  or  procure  to  be  iorgti 
or  counterfeited  (or  utter  or  publift  u 
true,  knowing  the  fame  to  be  failc,  for. 
ged  or   comiterfeited,  9  Go;  ^,  cap.  fk 
fee*  6.)  any  letter  of  attorney,  bill,  tidstt 
certificate,  a/Ttgnment,    laft  will,  or  ar 
other  power  of    authority,   in  order  vt 
receive  any  fuch  wagfes,   pay,    or  cibr 
a}lo«vances  of  money,  or  prize^mcnt?  » 
aforefaid  ;  or  (hall  vrillingly  and  knov* 
infly  take  a  falfe  oath,  or  procure  itj 
other  pcrfoa  to  take  a  falfe  oath  to  obi&;a 
the  probate  of  any  will,  or  letter  ot  ad* 
miniftration,  in  order  to  receive  the  ps;.* 
mens  of  any  wagcf,  pay,  or  other  allov- 
ances  of  money,  or  prize-money  due,  sr 
that  were  fuppofcd  to  be  due  to  my  ftck 
officer,  feaman,  or  other  perfoos  ajafwc 
faid,  who  lias  really  feived,  or  ^Mi  i»> 
poled  to  have  fervcd  on    board  of  ns 
of  his  Majefly*s   (hips    or    vcflels;  mrr 
fuch  perfon  fo  of&nding  (hall,  be  {ail^ 
of  felony  without  benefit  of  clergy. 

XXXIV.  For  preventing  fiaai 
and  abufes  in  marking  or  Aamp* 
ing  gold  or  filver  plate. 

By  31  Get.  1.  c^.  3ft.  fee*  i$i  If  >f 
perfon  (hall  cafl,  forge  or  counterfeit*  « 
caufc  or  piocure  to /be  caft,  forged  of 
counterfeited,  the  maik  or  ilamp  uiedfof 
making  plate  m  purfuance  of  the  afi  c^ 
12  Ge9.  X.  cap*  a6  ^v.  by  thegoldfrntu*' 
company,  &c  or  mark  plate^  &c.  with  > 
forged  or  counterfeit  mark  or  ftaap,  or 
(hall  tranfpofe  the  mark  imprtfled  froa 
one  piece  of  wrought  plate  to  anoiher ;  or 
(hall  fell  or  export  plate  with  a  forge<|« 
counterfeit,  or  Iran  fpo fed  marki  or  f^'j 
wilfully  and  knowingly  have  any  luck  nvK 
or  (lamp  in  his.pol&fiiqn;  he  (ball  begc'^ 
ty  of  telony  without  benefit  of  cler|y. 
But  this  is  repealed,  and  made  tnafpvts* 
tionfor  fourteen  years  by  13  Gc^s^cP-  )> 
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Felonies  enaiiedtn  the  Time  of  King  George  III. 


I.  To  prevent  the  committing  of 
thefts  and  frauds  by  perfons  na- 
vigating bum-boats,  and  other 
boats  upon  the  river  Thames. 

By  2  Geo   3  £4^.  28.     Perfofii  conviAed 
of  knowingly  buying,  or  receiving  flolea 
goods  from  veflels  in  cbe  river  Thames t  or 
of  privately  buying  or  receiving,  at  any 
time,  any  fuch  goooi  clandeftincly,  or  by 
fufferingany  door,  window,  or  mutter  at 
night,  to  be  left  open  or.  unfafteoed  for 
that  purpufe,  (baH  be  tranfportcd  for  four* 
teen  years;  and  perfons  ronvi^ed  of  cut- 
ting or  fpoi ling  any  cordage,  cables,  buoys, 
buoy-rope,    headfaft,    or   other  laiU,    or 
Tm  /%  I  *]  ropes  of   veiTcla    at  anchor  or 
L '        J  moorings  in  the  river ;  and  per- 
fons who  (ball  be  aiding  or  affifting  therein, 
with  an  intent  to  fteal  the  fame,  (hall  be 
tranfportcd  for  feven  years. 

II.  For  preventing  frauds  in  re- 
lation to  the  poftage  of  letters. 

By  4  Geo*  3.  cap,  24.  Ml,  S.     If  any 

perfon  Ihall  counterfeit  tne  hand-writing 
of  anyperfon  whatfoeverin  the  fuperfcrip- 
tioii  of  any  letter,  or  packet,  to  be  fent  by 
the  poft,  in  order  to  avoid  payment  of  the 
duty  of  poftage ;  every  perfon  fo  offending 
Ihall  be  deemed  guilty  of  felony,  and  (hall 
be  tranfportcd  for  feven  years. 

III.  For  eflablifhing  a  manufac- 
tory of  cambricks  and  lawn^, 

"  By#  Geo»  3.  eap,  37.  ffS,  1$.  If  any 
perfon  (hall  counterfeit  the  common  feal 
of  the  corporation,  eftabliihed  by  this  ad, 
or  fball  forge,  counterfeit,  or  alter  any 
deed,  bill,  bond,  or  obligation  under  the 
common  feal  of  the  faid  corporation,  or 
Iball  oiler  to  difpofe  of,  or  pay  away  any 
fuch  forged,  counteifeited',  or  altered  bill, 
bond,  or  obligation,  knowing  the  fame  to 
be  fuch }  or  iball  demand  any  money 
therein  mentioned,  or  pietended  to  be  due 
thereon,  or  on  any  part  thereof,  of  and 
from  the  faid  corporation,  or  any  members 
oiEcers,  or  fervants  thereof,  knowing  fuch 
bill,  bond,  or  obligation  to  be  forged, 
counteifeited  or  altered,  with  intent  to 
defraud  the  fame  corporation,  or  tbeir  fuc- 
ceflbrs,  or  any  other  perfon  or  perfons 
wbomfoever,  every  perfon  fo  effedding, 
and  being  convi6Ud  thereof,  fhall  be  judg- 
cd  guilty  of  felony,  and  (hall  fuffer  as  m 
cafes  of  felony,  without  benefit  of  clergy. 

And  hyJitS    16.     If  any  perfon  fhall, 

by  day  or  night,  break  imo  any  houfe. 

Vol..  1.  '  • 


(hop,  cellar,  vault,  or  other  place  or 
building,  or  by  force  enter  into  any  houfe* 
fhop,  cellar,  or  va«llt,  or  other  place  or 
building  with  intent  to  fteal,  cut,  or  de- 
ftroy  any  linen  yam  belonging  to  any  linen 
manufactory,  or  the  lopraa,  t.>ols,  or  im- 
plements uicd  therein;  or  (hall  wilfully  or 
maiicioufly  cut  in  pieces  or  deftroy  any 
fuch  goods,  when  expofcd  either  to  bleach 
or  dry,  he  (hall  be  guilty  of  felony  with* 
out  benefit  of  clergy. 

IV.  For  prefcrvation  of  fifli  Iq 
ii(h-ponds,  and  conies  in  war- 
rens, isfc. 

By  5  Geo.  3,  eap.  ^^.fcQ.  t.    In  cafe  any 
perfon  or  perfons  (hall  enter  into  any  parfc 
or  paddock  fenced  in  and^inclofed,  or  into 
any  garden,  orchard,  or  jrard  adjoining,  or 
belonging  to  any  dwelling.houfe,    in  or 
through  which  park  or  other  prerhifcs  any 
river  or  ftream  (hall  run  or  be,  or  wherein 
fliall  be  any  river,   ftream,   pond,  pool, 
moat,  (lew,  or  other  water,  and  by  any 
waya  or  means,  or  device  whatfoever,  (hail 
fteal,  Uke,  kill,  or  deftroy  any  filh,  bred, 
kept,  or  preferved,  in  any  fuch  river  or 
ftream,  pond,  pool,  moat,  ftew,  or  other 
water  aforefaid,  without  the  eon  fent  of  the 
owner  or  owners  thereof ;  or  (hall  be  aid. 
ing  and  afTifting  in  ftealing,  raking,  kill, 
ing.  or  deftroying  any  fucb  fi(h  as  afore- 
faid ;  or  (hall  receive  or  boy  any  fuch  fifh, 
knowing  the  fame  to  be  fo  ftolen  or  taken 
as  aforefaid;   and  being  thereof  indiAed 
within  fix  calendar  momlis  next  sfter  fuch 
offenfe  or  oifenfes  fttall  have  been  commit* 
ted,  before  any  judge  or  juftices  r.         •« 
of  gaol-delifery  for  the  county  l/^^J    ^ 
wherein  fuch  park  or  paddock,  garden,  or- 
chard, or  y-rd  (hall  be,  and  (ball  on  fui  h 
indi&ment  be  by  vcrdift,  or  his  or  their 
own  confeflfion  or  confcfUans,  convitlcd  of 
any  fuch  olfcnfe  or  oflfcnfes  as  aforefaid  { 
the  perfon  or  perfons  fo  convi^ed  (hall 
be  tranfoorted  for  feven  years. 

And  by  feSl,  6,  If  any  perfon  or  per- 
fons ftiall  wilfully  and  wrongfully,  in  the 
night-time,  enter  into  any  warrea  or 
ground,  lawfully  ufed  or  kept  for  the 
breeding  or  keeping  of  comes,  altbo  the 
fame  be  not  inclufed,  and  (hall  then  and 
there  wilfully  and  wrongfully  uke  or  kill, 
in  the  night>time,  any  coney  or  conies, 
againft  the  will  of  the  owner  or  occupier 
thereof,  or  ftiall  be  aiding  and  afliftiiif 
therein,  and  Oul^be  convi^ed  of  the  fame 
before  any  of  his  majefty's  jufUces  of  oyer 
and  termimer  or  gaol^clivery,  for  the 
county  whereof  fuch  offenfe  or  o&nfes 
(hall  be  committed,  every  fuch  dcrfon  and 
perfons  lb  offcadiog,  tad  beisg  thereof 
S  <  lawfully 
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lawfully  convi^Ud  in  manner  aforefaid 
(hall  and  may  be  tranfported  for  fevea 
years,  or  fuffer  fuch  other  puniHiment,  by 
whipping,  flne,  or  imprilonment,  at  the 
court,  before  whom  fuch  perfon  or  perfons 
fliall  be  tried,  Ihall  in  their  difcretion  a- 
ward  and  dired* 

Byji8.  7.  No  perfon  who  fliall  be 
Convi6ied  of  any  offrnfe  againft  this  aA» 
fliall  be  liable  to  be  conviA^  for  any  fuch 
offenfe  under  any  former  ad  or  adS|  law 
Or  laws,  now  in  force. 

V.  For  preventing  unlawful 
combinations  of  workmen  em- 
ployed in  the  filk  manufafhire. 

By  6  Ceo,  ^.  eajf,  i^.  fid,  15.  If  any 
|>erfon  or  perfona  mall,  by  day  or  by  night, 
Ikrcak  into  any  hoafc  or  fliop,  or  enter  by 
force  into  any  houfc  or  (hop,  with  intent 
lo  cut  or  deftrojr  any  velvet*  wrought  filk, 
or  lUk  mixed  with  any  other  materials,  or 
Other  ftik  manufaAure,  in  the  loom,  or  any 
warp,  or  (hute*  toolsy  tackle,  or  utcnfila  | 
or  ihall  wilfully  and  maliciouily  cut  or  de* 
ftroy  afty  velvet,  wrought  filk,  or  filk 
inixed  with  any  other  materials,  or  other 
Itlk  maaufaAurc  in  the  loom,  or  any  warp 
or  flkute,  tools,  tackle,  or  utenfils,  pre* 
^ared  or  employed  in,  or  for  the  making 
thereof  I  or  (hall  wilfulW  and  malicioufly 
break  or  de(broy  any  tools,  tackle,  or  uteo* 
fils,  ufcd  in  or  for  the  weaving  or  making 
any  fuch  velvet,  wrought  filRS,  or  filka 
mixed  with  any  other  materials,  or  other 
(ilk  goods,  or  filk  manuCa&ures,  not  hav* 
ing  the  confcnt  of  the  owners  fo  to  do ; 
every  fuch  oiEender,  being  thereof  lawfully 
convi£led,  (hall  be  adjudged  guilty  of  fe- 
lony,' and  (hall  fuffer  deaUi  without  benefit 
of  clergy* 

VI.  For  the  encouraging  the 
cultivation,  and  for  the  better 
prefervation  of  trees,  roots, 
plants,  and  (hnibs. 

By  6  Gc9,  3.  cap,  36.  All  and  every 
perfon  and  perfons  who  (hall,  in  the  night- 
time, lop,  top,  cut  down,  break,  throw 
down,  bark,  burn,  or  otherwife  fpoil  or 
dedroy,  or  carry  away  any  oak,  beach, 
afh,  elm,  (tr,  chcfout,  or  afp  timber-tree, 
or  other  tree  or  trees  (landing  for  timber, 
or  likely  to  become  timber,  without  the 
Confent  of  the  owner  or  owners  thereof 
firft  had  and  obtained;  or  Ihall,  in  the  night* 

Tlflll  ^*'"^'  P*"^*^  "P*  ^'^  "P'  break, 
L  /    «J  -1  fpoil,  or  deftroy,  or  carry  away, 

any  root,  ihrub,  or  plant,  roots,  (hrubs, 

or  plants  of  the  value  of  five  (hillings,  and 

which  (hall  be  groving,  (bnding,  or  being 

In  the  garden,  or  under  nurfery-ground,  or 

other  inclofcd  ground,  of  any  perfon  or 

perfona  whorafoevec,  (hall  be  dkemed  and 


conftrued  to  be  guilty  of  felony ;  sb^  mrr 
fuch  perfon  ot  perfons  (hall  be  fobjcd  ui 
liable  to  the  like  pains  and  peaaiiin  as  a 
cafes  of  felony  ;  and  the  court  by  and  be. 
fore  whom  fuch  perfon  or  perfons  (bll  be 
tried,  (hall,  and  hereby  have  jotboritya 
tranfport  fuch  perfon  or  perfbos  for  t^ 
fpace  of  fcven  yeais :  and  all  and  fwrr 
perfon  and  periona  who  (hall  be  wilf  li 
aiding,  abetting,  or  affifttng  in  fuch  er.. 
ting  down,  breaking,  throwing  dwr, 
barkinj^,  burning,  or  otherwife  fpoilisfsr 
deftroy  ing,  or  carrying  away  aayfoch  oak, 
beach,  a(B,  elm,  fir,  chefnut,  or  afp  da- 
ber  tree,  or  other  tree  or  trees  fbadiojicr 
timber,  or  likely  to  become  timber,  n 
aforefaid ;  or  in  fuch  plucking  up,  diggr; 
up,  cutting,  breaking,  fpoiltnr,  or  k- 
ftroying,  or  carrying  away  &di  rwf. 
(hrub  or  plant,  roots,  fltrobs  or  pbou  u 
aforefaid,  of  the  value  afbidaid;  orvS 
fliall  buy  or  receive  fuch  root,  Ihiab  r 
plant,  roots,  (hrubs  or  piaats^  of  the  vaie 
aforefaid,  knowing  the  fame  to  bcfiaia. 
(hall  be  fubjeA  and  liable  to  the  bm  po* 
ni(kment,  as  if  he,  (he,  or  they  hsd  ftolts 
the  fame ;  any  law  to  the  contrary  iauf* 
wife  notwithftandii^ 

VII.  For  the  better  prcfcnatiM 
of  timber-trees,  and  of  wojxIj 
and  under-WQods ;  and  for  Ac 
further  prefcrvation  of  roots, 
fhrubs,  and  plants. 

By  6  Ge9.  j.  iaf>.  4S.  Every  pof^ 
who  (hall  wilfully  cut  or  breaii  do«&. 
bark,  burn,  pluck  up,  lop,  top,  crop, « 
otherwife  deface,  damage,  fpotl,  or  it- 
ftroy,  or  carry  away  auy  timbcr-crce  * 
trees,  or  trees  likely  to  become  timber,  j-' 
any  part  thereof,  or  the  lops  or  topa  ther* 
of,  without  the  confcnt  of  the  owaer  [or  is 
any  of  his  maje(ty*s  forr(b  or  chafcj,  %i"^- 
out  the  confrnt  of  the  lurveyor,  or  Ks  it- 
pnty,  or  perfons  intruftcd  with  the  a*? 
thereoH,  and  (hall  be  thereof  coavided  os 
the  oatn  of  one  witnefs,  before  oar  juftfc'i 
(hall,  for  the  firft  offenfe,  forfeit  ant  ri- 
cecding  to/  together  with  the  chari^  pt- 
vious  to  and  attending  fuch  coovi&oo,  » 
be  afcertained  by  fuchjuftice;  and  00  s-?^ 
pymcnt  thereof,  to  be  comaitted  bjr:^^ 
jultice  to  the  common  gaol,  for  say  tta^ 
not  exceeding  twelve  mombs,  aor  kba* 
fix,  or  until  the  ncnalty  andcharfuk' 
be  paid  :  for  the  fecond  oKtmk,  to  fbtic' 
not  exceeding  30/.  together  with  thcdar- 
gcs  as  aforefaid;  and  for  noo-paymot*  * 
be  committed  as  aforefaid,  for  sny  n*^ 
not  exceeding  eighteen  months,  aor  i^ 
than  twelve,  or  until  the  pesalty  v 
charges  ffiall  be  paid;  and  if  aay  pc^ 
(halt  be  guilty  of  a  like  oddKc  1  »t^ 
time,    aiM    m«ll   ^cnof  be  eoarid^ 
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}» tike  ms/itut*t  He  fliall  be  deemed  guilty 
offdooyt  and  the  court  before  whom 
he  (haU  be  tried,  (hall  have  authority  to 
tranfport  him  for  feven  years*  And  all 
oak,  beech,  chcfnut,  walnut,  a(h,  elm, 
cedar,  fir,  afp,  lime,  fycamore,  andbiixh 
treca,  [and  aKo  poplar,  alder,  larch,  map- 
pie,  and  hornbeam,  by  13  Gf,  3.  r«/.  33.] 
ihall  be  deemed  timber  treci. 

And  hyj€^.  }•  Every  p<rfoi>  who  (ball 
pluck  up,  fpoil  or  deilroy,  ur  take  or  car- 
ry ^ji^y  any  r«ot,  (krub  or  plant,  roota, 
ibrubs  or  plants,  out  of  the  fields,  nurferieSy 
gardens,  or  garden* grouud,  or  other  culti- 
vated lands,  of  any  pcrfon,  without  the 
confcnt  of  the  owner,  and  (hall  be  thereof 
convicted  upon  the  oath  of  one-w'.tmji btfire 
entjtijicef,  (hall,  fortheftiil  olfenfc,  for- 
feit not  exceeding  4ox>  together  with  the 
charges  previous  to,  and  attending  fuch 
conyiAion,  to  be  ifcertained  by  fuch  juf- 
tice ;  and  if  not  paid  immediately,  the  (aid 
jaAice  Ibatt  commit  him  to  the  houfe  of 
coi^reAion  for  one  month,  to  be  kept  to 
hard  labour,  and  once  lyhipped  there  :  for 
Che  fecond  offenfe,  Ihall  forfeit  not  exceed- 
ing $/.  together  with  the  charges  as  afore- 
faid ;  ana  if  not  paid  immediately,-  then  to 
be  committed  to  the  houfe  of  correflion 
for  three  months,  and  to  be  kept  to  hard 
Isbouri  and  whipped  there  once  in  evety  of 
the  faid  months :  and  if  any  perfon  Oiall  a 
third  time  commit  the  like  offenfe,  and 
Ihall  be  thereof  convi£le^,  he  (hall  be 
4eemcd  guilty  of  felony,  and  the  court  be- 
fore whom  he  (hall  be  tried,  (hall  have  au- 
thority to  tranfpoit  him  for  feven  years. 

VIII.  Stealing  bills  or  other 
fecurities  for  money  out  of 
letters. 

By  7  Ceo.  3.  cap.  ^o.JeQ.  1.  If  any  per- 
fon employed  in  the  buiinefs  of  the  pod. 
office,  (nail  fecrete,  imbexzle,  or  deftroy 
•ay  letter  or  packet,  containing  any  bank 
note,  bank  pod  bill,  bill  of  exchange,  ex-> 
chequer  bill,  South-Sea  or  Eaft  India  bond, 
dividend  warrant  of  the  bank,  or  other 
company,  navy,  or  vi&uaUing,  or  trauf- 
port  bill,  ordnance  debentuic,  fvaman's 
ticket,  (bte  lottery  ticket,  bank  receipt 
for  payment  on  any  loan,  note  or  align- 
ment of  (lock  in  the  funds,  letter  of  attor- 
ney for  receiving  annuities  or  dividends,  or 


for  felling  (lock  in  the  funds,  or  belonging 
to  any  company,  American  provincial  \>\Tl 
of  credit,  goldfmith's  or  banker's  note  for 
payment  of  money,  or  other  bond  or  war- 
rant, draueht,  bill,  or  prom iffory  note  for 
payment  of  money,  or  (hall  fteal  and  uke 
the  fame  out  of  any  letter  or  packet,  he 
ihall  be  guilty  of  felony,  and  fuffcr  death 
without  benefit  of  clergy.  [And  fee  for 
the  like  the  ad  of   5  Gm.  3.  caf.  2$,Je8m 

nyj<8»  s.     If  any  perfon  (hall  lob  any 
mail  of  any  letter,  packet  or  bag,  or  (hall 
(leal  and  take  any  letter  or  packet  from  out 
of  any  mail  or  bag  or  out  of  any  polUoffiee^ 
or  houfe,  or  place,  for  the  receipt  or  de- 
livery of  letters,  altho  the  fame  (ball  not 
appear  to  be  a  taking  from  the  perfon,  or 
on  the  highway,  or  in  a  dwelling-houfe,  or 
out.houfe  belonging  to  a  dwelling-houfe  { 
and  altho  it  (hall  not  appear  that  any  per- 
fon was  put  in  fear,  he  fliall  ne-  Ttm^  g\ 
vrrthelefs  be  guilty  of  felony,  L7^ 5  J 
and  (hall  fuffer  death  without  bcAcfit  of 
clergy. 

hy  feU,  y  If  any  perfon  employed  ia 
any  bufinef!  of  the  pod-office,  who  (hall 
take  any  letter  or  packet  to  be  forwarded 
by  the  pod,  and  receive  auy  money  there- 
with for  the  pofbge,  (hall  burn  or  dedroy 
any  fuch  letter  or  packet ;  or  (hall  advance 
the  rate  of  podace  upon  any  letter  or 
packet^,  and  not  duly  account  for  the 
money  by  him  received  for  fuch  advanced 
po(bgc,  he  (hall  be  deemed  guilty  of 
felony. 

IX.  For  the  more  fpcedy  and 
efiedual  tranfportation  of  of- 
fenders. 

By  8  Geo,  3.  taf*  15.  Where  his  Ma- 
jedy's  mercy  (kail  oe  extended  to'  any  of- 
fender upon  condition  of  tranfportation, 
and  the  fame  be  (ignified  to  the  judge,  by 
one  of  the  principal  fccretarics  of  (late, 
fuch  judge  may  make  order  for  the  imme- 
diate tranfportation  of  fuch  offender;  who 
(hall  thereupon  be  transferred  and  made 
over  to  the  contraflor,  &c.  and  if  fuch  of- 
fender be  afterwards  feen  at  large  in  Great 
Bt'ttain,,  without  lawful  caufe,  before  the 
expiration  of  the  term  for  which  he  was 
tranfported,  he  (hall  fuffer  death  without 
benefit  of  clergy. 


*  Here  fecms  to  be  a  miftakc.  Being  convi^d  In  like  manner,  implies  a  fammary 
convi£^ion^  as  before  direded,  before  one  judice ;  but  it  cannot  be  intended,  that  a  juU> 
tice  (hall,  in  this  maBocr,  have  power  to  tranfport  a  man.  But  the  word  ceurt  after- 
wards, before  which  he  ihall  be  convifled  (that  is  court  of  ajtxe,  otfejjionx^  as  it  feemeth 
by  the  following  words  of  the  ad),  implies  a  legal  trial  by  a  jury ;  and  therefore  thefe 
words  [f  A  like  mmnner'\  ought  to  be  omitted. 

f  The  wordt  in  the  primed  aft  are  [and  (hall  be  thereof  convi5led  upon  the  oath  of 
,  9ne  or  more  ucdible  witnefs  or  witneffes,  before  any  one  or  more  judice  or  judices  of 
.the  peace].    It  is  prebibic  by  nifUkc  of  the  printer  of  thit  z6t, 

S  s  2  X«    For 
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X.     For  puniflimcnt  of  perfons 
deftroying  mills,  mines,  &r. 


By  9  Geo,  3.  taf,  t<).feff,  i.  If  any  pcr- 
foa  or  pcrfont  riotoudy  lod  tumuhuouliy 
•ffembled,  to  the  difturbaacc  of  the  pubiic 
peace,  (hall  unlawfully  and  with  force  de- 
molifh  or  pull  down,  or  begin  todemolifh 
or  pull  down  any  wind  iaw-mtll,  or  other 
wind-. mill,  or  any  water-mill,  or  other 
mill,  or  any  of  the  works  thereto  belong- 
ing, every  iucb  pcrfon  (hall  be  guilty  of  fc* 
lony  wiihout  benefit  of  clergy. 

And  byfeS,  2.  If  any  perfon  (hall  wU- 
fully  or  malicioufly  burn,  orfet  fire  to  any 
fuch  mill  s  he  (hall  in  1  ike  manner  be  guilty 
of  felonv  without  benefit  of  clergy. 

And  oy/tif.  3.  If  any  perfon  (hall  wil- 
fully or  maliciotifly  fet  fire  to,  bum,  de- 
Aiolifh,  pull  do%ra,  or  othcrwife  ddftroy 
or  damage  any  fire  engine,  or  other  engine 
'  cre^ed  K»r  draining  water  from  collieries, 
or  coal-mines,  or  for  drawing  coals  out  of 
the  faipe;  or  for  diaining  water  from  any 
nine  of  lead,  tin,  copper,  or  other  mine- 
ral s  or  any  bridge,  waggon-way  or  trunk, 
«refied  for  conveying  coals  from  any  col- 
hcty  or  coal-mine,  or  (laith  for  depoliting 
the  fame;  or  any  bridge  or  waggon-way 
Creded  for  convcvtng  lead,  tin,  copper, 
or  other  mineral  from  any  fuch  mine,  or 
Hull  caufeor  procure  the  lame  to  be  done, 
he  (hall  be  guilty  of  felony,  and  tranfporu 
ad  for  feven  years. 

XI.  Forgery  in  1  elation  to  fea* 
men's  wages. 

By  9  Geo,  3.  cap,  %o,Jt8,  6.  If  any  per* 
fon  mall  utter  or  puSlim  as  trfie,  any  faUe, 
forged  or  counterfeited  letter  of  attorney, 
billi  ticket,  certificate,,  aflignment,  laft 
ivili,  or  any  other  power  or  authority 
wnatfoever,  m  order  to  receive  any  wages, 
piy,  or  other  allowances  of  money/  for 
prize-money,  due,  or  fuppofed  to  be  due 
to  any  officer  or  feaman,  or  other  perfon, 
Mfho  has  really  fervcd,  or  was  fuppofed  to 
have  fcrved,  or  who  (hall  hereafter  ferve, 
or  be  fuppofed  to  have  fcrved,  on  board  of 
any  (hip  or  scStX  of  his  Majefty,  his  heirs 
or  fucceflors,  with  intent  to  defraud  any 
perfon,  knowing  the  fame  to  be  falfc,  for- 

J^ed  or  counterfeited  ;  then  every  fuch  per- 
on,  being  thereof  lawfully  conviAcd, 
r««  A  #C  1  ^U  ^  deemed  guilty  ot  felony, 
17 ^^  J  and  (hall  fuffer  death  Without 
benefit  of  clergy. 

XII.  For  making  the  receiving 
of  ftolen  jewels,  and  gold  and 
filver  plate,  in  the  cafe  of  burg- 
lary and  highway  robbery^ 
more  penal. 


By  10  Geo,  3.  rtf^.  48.  Every  perfor 
who  (hall  buy  or  receive  any  ftolen  jewel  oa 
jewels,  or  any  ftolen  gold  or  (ilver  plalc, 
watch  or  watches,  knowing  the  fame  to 
have  been  ftolen,  (hall,  in  all  cafea  where 
fuch  jewel  or  jewels,  or  gold  or  filver  plate 
(hall  have  been  felonioufly  ftolen,  accom- 
panied with  a  burglary  a&ually  committed 
in  the  ftealing  the  fame,  or  (hall  have  been 
felonioufly  taken  bv  a  robbery  on  the  high- 
way, (hall  be  triaole  as  well  before  coo- 
virion  of  the  pi  incipal  felon  in  fuch  felony 
and  burglary  or  robbery,  whether  be  (hail 
be  in  or  out  of  ciiftody,  aa  after  hia  convic- 
tion :  And  if  any  perfon  fo  buying  or  re- 
ceiving fuchjewei  or  jewels,  or  gold  or  fil- 
ver plate,  (hall  be  convided  thereof,  he 
(hall  be  guilty  of  felony,  and  tranfported 
for  fourteen  yaara. 

XIII.  For  preventing  the  coun- 
terfeiting the  copper-coin  of 
this  realm. 

By  II  Geo.  3.  cap.  40.  fid.  r.  If  any 
perfon  or  perfons  (hall  make,  coin  or  couiu 
terfeit,  any  of  the  copoer  muniea  of  this 
realm,  commonly  callea  an  baififtmwf^  or  a 
ftrthtngf  fuch  perfon  or  perfoiM  offendiag 
therein,  and  his,  her,  or  their  counfellors, 
aiders,  or  abetters  and  procurerk,  ftuU  be 
adjudged  guilty  of  felony    [but  within 

Bv  foB.  ».  If  any  perfon  or  peHbos 
(hall  buy,  fell,  take,  receive,  pay,  or  put 
off  any  counterfeit  copper  money,  sot 
melted  down,  or  cut  in  pieces^  at,  or  for 
a  lefs  rate  or  value  than  the  fame,  by  its  de- 
nomination, doth  or  (hall  import,  or  was 
counterfeited  for,  every  fuch  peifon  and 
perfons  (hall  be  adjudged  guilty  of  fekmy 
[but  within  clergy  J, 

XIV.  For  proceeding  againft 
perfons  ilanding  milte  on  their 
arraignment  for  felony  or  pi- 
racy. 

By  11  Geo,  3*  c^p,  20,  If  any  perfoa 
being  arraigned  on  any  indictment  or  ap- 
peal for  felony,  or  00  any  indidment  for 
piracy,  (hall,  upou  fuch  arraignment  (land 
route,  or  will  not  anfwtr  diredly  to  tk 
felony  or  piracy,  fuch  perfon  fo  ftaadiac 
mute,  at  aforefaid,  (hail  be  conviAed  ^ 
the  felony  or  piracy  charged  in  foch  io- 
didment  or  appeal ;  and  the  eourc,  before 
whom  he  (hall  be  arraigned,  (hall  th^ 
upon  award  judgment  and  execution  aahA 
fuch  perfon^  in  the  fame  manner  as  if  fueb 
perfon  had  been  conviAed  by  verdifit  <'' 
con(e(&on  of  the  felony,  or  piracy  chMr^^ 
in  fuch  indiCbncnt  or  appeal ;  and  fudr 
judgment  (hall  ittve  all  the  fame  coofo- 

qucacea  ia  cvciy  refpe^  aa  i^fbch  perf<'A 

bid 
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Incl  been  coavidcci  by  verdiftor  confeiBon 
of  fuch  felony  or  piracy,  and  judgmoit  had 
been  thereupon  awarded* 

XV.  For  preferving  his  Majcfty*s 

dock-yards,  magazines,  fliips, 
ammunition,  and  (lores. 

By  IX  Gf,  3.  cap.  24.  If  any  perfon 
Aiali,  cither  within  this  realm,  or  any  of 
the  iflands,  countries,  forts  or  places  there- 
unto belonging,  wilfully  and  malicioufly 
fet  on  fire,  or  burn,  or  otberwifc  deftroy, 
•toy  of  his  Majefty's  Ihtps  or  veilcU  of  war, 
whether  the  lattie  be  on  float,  'or  building 
in  any  of  his   Majefty's  dock-yards,   or 

r*?  9  tI  ^'^^I'^ii'S*  ^^  repairing  by  contraA 
l^yzyj  in  any  private  yard;   or  any  of 

bis  Majefty's  arfcnals,  magazines,  dock- 
yards, rope-yards,  vidualfing  officesi  or 
any  of  the  buildings  crc6Ud  therein,  or 
belonging  thereto  ;  or  any  timber  or  ma- 
terial* t&re  placed,  for  building,  repair- 
ing, or  fitting  out  of  (hips  or  vcflels  »  or 
any  of  his  Majefty's  military,  naval,  or 
vi^ualling  ftores,  or  othfr  ammunition  of 
war  ;  or  any  place  where  any  fuch  militai  y, 
naval,  or  viaualling  ftores,  or  other  am- 
munition of  war  Ihall  be  kept ;  he,  and 
alfo  his  aidets  and  abetters,  mall  be  guilty 
of  felony,  without  benefit  of  clergy. 

XVI.  For  the  preventing  of 
frauds  in  the  ftamp  duties  upon 
vellum,  parchment,  paper  and 
cards. 

By  12  Gi9,  3.  tap*  48.  If ^ny  pcrfoa 
flulf  write  or  eogrois,  or  caufe  to  be  writ- 
ten or  engrofled,  either  the  whole»  or  any 
part  of  any  writ,  mandate,  bond,  affida- 
vit, or  other  writing,  matter,  or  thing 
whatfocver,  in  refpe6t  whereof  any  duty  is, 
or  fhall  be  payable  by  ^v  a^  or  z(U  made, 
or  to  be  made  in  that  behalf,  on  the  whole, 
or  any  part  of  any  piece  ot  vellum,  parch- 
ment or  paper,  whereon  there  (hall  have 
been  before  written  any  other  writ,  bond, 
mandate,  alHdavit,  or  other  matter  or 
thing,  in  refpeA  whereof  any  dutv  was  or 
ihall  be  payable,  as  aforefaid,  br^re  fuch 
vellumt  parchment,  or  paper,  IhaJl  have 
been  again  marked  or  ftampcd  accordmg  to 
the  faio  a6isj  or  (hall  fraudulently  erafe  or 
fcnpe  out,  or  caufe  to  be  erafed  or  fcraped 
out,  the  name  or  names  of  any  perfon  or 
perfons,  or  any  fum,  date,  or  other  thing, 
written  in  fuch  writ,  mandate,  affidavit, 
bond,  or  other  writing,  matter  or  thing, 
as  aforefaid ;  or  fraudulently  cut,  tear,  or 
get  offy  any  mark  or  ftamp,  in  refped 
whereof  or  whereby,  any  duties  are  or  uiaU 
be  payable,  or,  denotedf  to  be  paid  or  pay- 
able as  aforefaid,  from  any  piece  of  veK 
lum,  parchmoit,  pape%  playing  cards,  out* 


fide  paper  of  any  parcel  or  pack  of  playing 
cards,  or  any  part  thereof,  with  intent  to 
ufe  fuch  ftamp  or  mark  for  any  other  writ- 
ing, matter  or  thing,  in  refped  whereof 
any  duty  is,  or  (hall  be  payable,  or  denoted 
to  be  paid  or  payable,  as  aforefaid,  then* 
and  fo  often,  and  in  every  fuch  caie,  every 
perfon  fo  offending  in  any  of  the  particulars 
before  mentioned,  and  every  perfon  know- 
ingly and  wilfully  aiding,  abetting  or  alFift- 
ing  any  perfon  or  peifoni,  to  commit  any 
fuch  olfenfe  or  offcnfcs,  as  aforefaid,  (hall 
be  deemed  guilty  of  felony,  and  ftiall  be 
tranfportcd  for  a  term  not  exceeding  feven 
years ;  and  if  fuch  offender  (hall  voluntarily 
efcape,  or  break  prifon,  or  return  from 
tranfportation  within  the  limited  time,  he 
(hall  fuffer  death  without  benefit  of  clergy, 

XVII.  For  the  more  effedhial 
execution  of  criminal  laws  in 
the  two  parts  of  the  united  king- 
dom. 

By  r  3  Ge9,  3 .  tap,  3  r .  fee*  4.  If  any  per« 
fon  having  felonioufly  taken  money,  cattle, 
goods,  or  othrr  effects,  in  either  part  of 
the  united  kingdom,  and  (hall  afterwards 
have  the  fame,  or  any  pan  thereof,  in  his 
po(re(]aon  in  the  other  part  of  the  united 
kingdom ;  it  (hall  be  lawful  to  indid,  try 
and  puni(h  him  for  theft  ot  larciny,  in  that 
part  of  the  united  kingdom  where  he  (hall 
fo  have  fuch  money,  cattle,  goods  or  other 
effc£^s  in  his  polTaflion,  as  if  the  &me  had« 
been  ftolto  there. 

And  hy/tS,  5.  If  any  peifon^  in  either 
partofthe  united  kingdom,  (haU  ffy^Ql 
knowingly  receive  or  have  any  L  /  ^  ^  J 
money,  cattle,  goods,  or  other  effeds,  ib>- 
len,  or  othcrwife  felonioufly  taken  in  the 
other  part  of  the  united  kingdom,  ht  (hall 
be  liable  to  be  indited,  tried,  arid  puni(h- 
ed  for  the  fame,  in  that  part  of  the  united 
kingdom  where  he  (hall  fo  receive  and 
have  the  fame,  as  il  thty  had  been  origin- 
ally (lolen  there. 

XVIII.  For  preventing  the  forg- 
ing or  counterfeiting  any  ftamp 
or  feal  uled  for  marking  cali- 
coes, linens  and  ftufFs  to  be 
printed,  painted,  ftained  or  dyed. 

By  13  G*e»  3.  cap,  56.  If  any  per  fon 
(hall  counterfeit  or  torge  any  (bmp  or  feal 
already  provided  by  the  commiflaoners  io 
the  faid  ad  mentioned,  or  which  (haU  here- 
after^ be  provided,  renewedj  or  altered  t 
or  (ball  counterfeit,  or  rcfemble  the  im- 
preflion  of  the  (ame.  upon  any  of  the  faid 
commodities  chaxgcroie  with  auties,  there- 
by to  defraud  his  Majefky  thereof,  fuch  per- 
son (haJI  be  guilty  of  felony  v/itbout  benefit 
of  clergy. 

StS  XIX.    For 
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XI X.  For  preventing  die  forging 
of  the  notes  or  bills  of  the  Bank 
of  England^  &c. 

By  13  Cm.  3.  m^«  79.  ftc*  t.  If  any 
perfon  or  perfons  (other  than  the  officers, 
workmen,  fervants,  or  agent*  for  the  time 
being  of  the  governor,  &c  of  the  bank,  to 
be  authorifcd  for  that  pur pofe  by  them,  and 
for  their  afe)  fball  make  or  ufe,  or  caufe  or 
procure  to  be  made  ot  ufcd,  or  knowingly 
•id  or  aflift  in  the  making  or  ufing,  or  (with- 
out being  authorifed  as  aforeiaid)  Ihall 
knowingly  have  id  his,  her,  or  their  cuC- 
tody  Of  poffelfion  (without  lawful  excufe, 
the  proof  whereof  (hall  lie  upon  the  perfon 
•ecu led)  any  frame,  mould,  or  iallnimcnt 
for  the  makmg  of  paper,  with  the  words 
Bdmk  nj  EtigUnd^  vifible  in  the  fubftanee  of 
fttch  paper  \  oi  fluU  make,  or  caufe  or  pro- 
cure to  be  made,  or  knowingly  aid  or  aifift 
in  the  making  any  papery  in  the  fubftancc 
of  which  the  faid  words,  B**ik  tfEm^lamd^ 
(hall  be  vifible  ;  or  if  any  perfon  (except  as 
before  excepted)  (hall  by  any  art,  myftrry, 
or  contrivance,  caufe  or  procure  the  faid 
words,  Bmmk  t/  EngUndj  to  appear  viliblo 
sn  the  fubftance  of  any  pap^  whatfocver  ; 
or  knowingly  aid  or  alfift  in  cau(tng  the 
faid  wordsi  Bmnk  of  Bngimmd,  to  appear  in 
the  fubftance  of  any  W^^  whatlbcver; 
every  perfon  fo  oflfending  in  any  of  the 
cafes  alorefaid,  (hall,  for  Tuch  offenfe,  be 
deemed  a  felon,  and  (hall  fuffer  death 
without  benefit  of  clergy*. 


XX.  To  prevent  the  ftealing  of 

deer. 

By  16  Gn.  3.  tap.  30.  fee.  i.  The  pe- 
nalty on  perfons  who  (hall  ount,  kilU  vmund 
or  (noot  at,  f^c.  any  fallow-drer  in  any 
foreft,  park|  &<m  without  bein^  duly  aa- 
thorifed,  is,  for  the  fccood  olFeaCe,  (clony 
and  tranfporution  for  fcven  years. 

And  by/<A.  9.  The  penalty  on  perfoos 
'  carrying  hre  arms  into  any  foteft,  pa  k,  &'r« 
with  intent  to  deftroy  deer,  is  alio  feloay, 
•nd  tranfportation  for  feven  years. 

XXI.  To  authorize,  for  a  limited 
time,  the  punilbment  by  bard 
labour  of  oflenders,  ^vho,  for 
cenain  crimes,  are,  or  {hall 
become  liable  to  be  tranfportcd. 

By  1 6  Cm.  3.  cap,  43 .  ftS,  1 .  Any  male 
per(on  convicted  in  England  of  any  crime 
puni(hable  by  tranfportatioa,  nay,  inftead 
thereof,  be  kept  to  hard  labour  lof**^^! 
cleanfmg  the  r'wtvTtamts^  &c.  forL/^VJ 
any  term  not  le(a  than  three,  nor  more  than 
ten  years. 

And  hyftS,  i  e.  If  any  perfon  fo  ordered 
to  hard  labour,  ihall  at  any  time  during  the 
term,  for  which  he  (hall  be  ordered  to  hard 
labour,  break  prifon,  or  efcape;  for  the  firft 
efcape,  he  (hall  be  puniflied  by  doubling 
the  term  of  the  fervice  and  hard  laboui; 
and  on  conviction  for  a  fecond  efcape,  he 
(hall  be  adjudged  a  felon,  and  fuffer  death 
without  bcneftt  of  clergyf  • 

*  By  13  Ott*  3«  th.  84.  S  4<f  <^c  malicious  de(budion  of  turmpiht^tttan  hmfeu  <>'' 
enginety  &•:.  is  a  felonious  and  tranfporuble  offence :  (and  fo  as  to  refcuers,  &r.y  hie 
lodiAment  hereont  and  faid  ^  oi fiat,  at  large.   Cr,  Or.  Ccm.  7th  edit.  740-1. 

f  By  16  Gn,  ^,  ck»  34.  S  >S'  "  *^y  perfon  (hall  eounterfeit,  &r.  or  utter,  fell,  fifr. 
knowing,  6fr.  any  feal,  (Ump,  or  mark,  ufed  for  indentures,  leafea,  bonds,  or  other 
deeds,  cards,  dice,  or  newipapeit,  he  (hall  be  adjudged'  a  felon,  and  (uffer  death, 
without  benefit  of  clergy,  yide  alio  abdraA  of  29  Gn.  3 .  ch.  50.  S  <3*  being  No.  LXI,  faf* 


Statutes  relating  /«  Felony  inailedfinct  the  laji  Edition  0/ this  fVori^ 

which  was  in  the  Year  1778. 


XXII.  For  granting  to  his  Ma^ 
jefty  ctwaXn  duties  on  licences, 
to  be  taken  out  by  all  perfons 
aAing  as  audioneers,  and  cer- 
tain rates  and  duties  on  all  lands, 
houfes,  goods,  and  other  things, 
fold  by  ttuilien ;  (a)  and  upon 
indentures,  leafes«  blonds,  deeds, 
and  other  inftruments. 


By  17  G§0»  3:  cA.  50.  ^95.  If  any  per- 
fon (hall  counterfeit  or  forge,  or  procure  to 
be  counterfeited  or  forged,  any  feal,  (Ump» 
or  mark,  to  refemble  any  (cal,  ftamp,  or 
mark,  direded,  or  allowed  to  be  ufcd  by 
this  or  any  other  aft  of  parliament,  for  the 
purpofe  of  denoting  the  duties  by  this  or 
any  other  aft  of  parliament  gramed,  or  (hall 
counterfeit  or  refemble  the  imprelfion  of 
the  fame  with  an  intent  to  defraud  bis  Mt- 
f^t  his  keiri  and  fucceflTon,  of  any  of  the 
(aid  duties ;  or  (hall  privately  or  tnuclu* 


(0)  Partly  repealed  as  to  ^tfT/aai,  by  19  Gn,  3.  ch.  46.  \  u 


lent!/ 
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katly  ufc  any  feal,  ilimp,  or  mark,  di-  of  time,  if  they  Ihall  appear  to  the  court  to 

reded  or  aIlo%/ed  to  be  ulcd  by  this  or  a»y  be  in  poor  cirumitances  (b), 

other 'aft  of  parliament,   relating  to  the  Vidi  flat,  25  Geo»  i*  cb,  36.  ^  ir.  and 

ftamp-dutict,  with  intent  to  defraud   hit  t?  ^'0*  2.  ck,  3.  ^  3.  cited  in  6  T,  R^  ijS. 

Majefiy,  hit  heiri  and   fuccelTura  of  any  of  Eafter  Term,  35  Gto.  3.  K,  B, 

the  {aid  dutiet;  every  perfoo  fo  offending, 

and  being  thereof  lawfully  conviAcd,  fliall  XXV.    For  granting  tO  his  Afaje/iy 

«!«^«Sf:fe;:tu^«tLlr:!f  feveraladditionaltuticsonftamp. 

clergy.  eu  vellum,  parchment,  and  paper : 

and  for  better  fecuring  the  ftamp 

XXIII.  For  preventing  the  forging  duties  upon  indentures,  leafes, 
of  acceptances  of  bills  of  ex-  deeds,  and  other  inftruments. 

change,   Crfr.   with  intent  to  dc-  ^y  19  Geo.  3.  r*.  66.  h  8.  if  any  perfon 

fraud  corporations.      Vldtjiat,  ^7  (hail  coimtertcit  or  forge,  or  procure  tu  be' 

Geo,  2.   ch.  22.  counterfeited  or  forged,   any  feal,  ftamp, 

or  mark,  dire£led  or  allowed  to  be  ufed  by 

By  18  Gf.  3.  ch,  18.  If  any  perfon  (hall  j^it  or  any  other  ad  of  parliamcni,  for  the 

falfely  make,  alter,  forge,   or  counterfeit,  purpofe  of  denoting  the  dutict  by  this  or 

or  caufe  or  procure,  ^t   or  willingly  aft,  ,„y  other  ad  of  parliament  gr-uicd,  or 

&c.  any  accepUnce  of  any  bill  of  exchange,  ftaji  counterfeit  or  referable  the  impreffion 

or  the  number,  or  onncipal  fuin  of  any  ©f  the  fame,  with  an  intent,  6f f.  or  flull 

•ccounublc  receipt  for  any  note,   bill,  or  p,ivatcly  or  frauduleotlv  ufe,  6fr.  he  (hall 

other  fecuruy  for  Mymcnt  of  money,  or  be  adjudged  a  felon,  and  (hall  luffer  death 

any  warrant  Or  order  for  payment  of  mo-  ^  inca(i:toffclony,without  benefit  of  clergy. 
ney,  or  delivery  of  goodc,  with  iatentioa 

5?,n*^r!!^"^"*'^wK'?S*'*"/°r'"'K'  XXVI    To  explain  and    amend 

Ihall  utter,  <3c,    with  like  intention,   he,.  ,*.                 %      rr       r 

(hall  be  deemed  guilty  or  felony,   and  the  la ws  relatnifi;  to  the  i  ranj^ 

(hall  fuffcr  dcith  ai  a  felon  without  bene^t  fiortatiott^    imprifonment,     and 

of  clergy.                                     .  Qjjjgj.  punifliment  of  certain  of- 

XXIV.  For  the  payment  of  cofts  ^^"^«"v,  ^   ^r      ^ 

to  parties  on  complaints  deter-  _       ^          ,         ,        •,.. 

mined  before  JuHUes   of   the  peffL'?.  »'„;?acd  ondLV  i^^'^Z 

peace,  out  of  lemons  ;    for  the  (hall  be  liable  to  be  hurut  in  the  baud  (cj^ 

payment  of  the  charges  of  Con-  '^'^  *=°""  «"*y»  »nft"d  thereof,  impofe  on 

fiASx      '          -*.  •          F       -    J  r  -  him  a  moderate  fine,  or  (except  in  the  cafe 

ftables  in  certain  cales ;   and  for  ^^  ^an(Uughter)  order  him  to  Be  either  pub. 

the  more  efie^ual    payment  of  lickly  or  privately  whipped.     But  by^4, 

charges  to  witneffes  and  profe-  *^"  *^  ^^^^  "°'  abridge  the  power  vcftcd 

cutoFs  of  any  larceny,  or  other  »"  '^^  ^°"^^  °^  imprifoning  offender.. 

"y*  XXVII.  For  granting  to  his  Ma^ 

By  18  Gn.i.  <b.  19.  S  7-  On  trials  for  jn  f        ,  additional  duties  on 

grand  or  petit  larceny,  or  other  felony,  the  .^  vv  »^»^'«»  €«av«i.*v/»  ».  ^x*kis.o  wi» 

court  may  order  the  treafurer  of  the  county,  advertUC  mentS  ;       and     Certain 

^c,   to  pay  the  profccutor  his  reafonable  duties  on  receipts  for  legacies,  or 

to  the  court  to  be  in  poor  circumaaftccs.  divided  by  torce  ot  the  Itatute  of 

Andalfo  by  the  fanic  ftatute,  ^'8.  the  court  diillibutions,  or  the  cuftom  of 
may  order  the  payment  of  the  reafonableex-  province  Or  place*, 
pencct  of  perfon^  appearing  on  their  re-  *"/  j/iv/T*»*vv  ^^i 
Qognizancet,  or  fubpcBnas,  to  give  evidence,  By  10  Geo,  3.  cb*%%»  ^6.  If  any  perfon 
whether  any  bill  of  indiclment  be  preferred  ihall  counterfeit  ox  forge,  or  procure,  &V. 
•r  not  to  the  grand  jury,  and  alfo  reafon-  any  leal,  (lamp,  or  mark,  dire£led  or  ar- 
able alloMraacet  for  their  trouble  and  lofi  lowed  to  be  ufcd  by  thia  at>,  or  (hall  c«uu- 

fb)  Thefe  cxpences  extend  to  inferior  diftrlfls  having  jurtfdi£lion  to  try  felons,  and 
ratiinf  their  own  rates  (tmilar  to  the  county  rates.    Jtrx  v.  Mjtn^  6  T.  it.  237. 

(cJVtde  Stat,  4  Gc9»  I.  cb.  It  i  6  Gc;  i.  c6.  23. 

*  Kepcaled  as  to  receipti  iox  kgAiiis^  and  new  dutiei  granted,  by  36  Gt9,  s«  tk*  52. 
9bfti%£led/0/, 

S  I  ^  terfeit 
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trrfcit  or  rcfenible  thd  impt (flion  of  the 
famca  with  intent,  &€•  or  fluU  privately 
or  fraodulemly  ufc,  (sfc,  be  (hall,  upon 
coavidinn,  lu^cr  death  •»  io  cafes  of  iclo- 
ny,  without  benefit  of  cier^. 

XXVIII.  For  granting  to  his  Ma- 
jejly  an  addiiional  duty  upon  al- 
manacks printed  on  one  lide  of 
any  one  liieet  or  piece  of  paper, 

Bv  %\  Gf*  3.  eh,  56.  ^  9.  If  anyperfon 
Ihall  counterfeit,  or  forge,  or  procure  to 
be  counterfeited  or  forged,  any  damp  or 
znaik,  to  refcinble  any  (lamp  or  mark,  di- 
redcd  to  be  ufed  by  this  or  any  other  aft 
of  parliament;  or  (hall  counterfeit  or  re- 
femble  the  imprtiuon  of  the  famei  or  (hall 
utter,  &c.  or  (hall  privatelv  or  fraudulently 
ufe,  tfr.  with  intent  to  defraud,  &(.  he 
fhaUi  upon  conviction,  fu(Fer  death  as  in 
%M.{c%  of  felonyi  without  bcpefit  of  clergy, 

XX IX.  To  explain  and  amend 
an  a£t,  made  in  the  fourth  year 
pf  the  reign  of  his  late  Majejiy 
King  George  the  Second^  intitu- 
led, An  adt  for  the  more  erfedt- 
ual  puni(hing(lealpreof/ra^,  and 
iron  burSy  fixed  io  koufes  (d)^ 
or  any  fences  bdopging  there* 
unto* 

By  St  Ott^  3.  eh,  68.  All  and  every  ppr- 
''^n  pnd  perfons  who  (hall  (ieal,  rip»  cut* 
iNretfcf  or  remove  with  intent  to  (leal,  any 
eoffPiTf  hmfSf  Ml'Mitaif  utenfilf  or  fixturt^ 
^ing  fixco  to  aqy  dweliog<rhoufe,  out-houfe, 
coacli-houfe,  ttable,  or  other  buijding,  ufed 
or  •!  eupied  with  fuch  dwelling-houfe,  or 
thereunto  belonging,  or  to  any  other  build- 
ing whatfoever,  or  fixed  in  ^ny  garden, 
orciiard,  court-yard,  fence,  or  outlet,  be- 
longing to  any  dwelling *houfe,  or  other 
bunding^  or  any  iron  rails,  or  fencing^  fet 
or  fixed  in  any  fquarc,  court,  or  other  place 
(fucn  perfbn  having  no  title  or  claim  to  title 
^hereto),  IhaJI  be  depmcfl  and  con(lrued  to  be 
guilty  of  felony  ;  and  the  court  may  order 
him  to  be  transported  for  feyen  years,  or 
kept  to  hard  labour  in  prilon  for  any  time 
not  exceeding  three  years,  nor  left  than  ooct 
fubje£t  alfo  to  the  puni(hmcnt  of  public 
whipping  (if  the  court  (hall  think  fit),  not 
exceeding  three  times ;  And  all  peiCona 
aiEfting  tbereini  or  who  (hall  buy  or  re- 
cf!ive,  fSu  knowing,  tge^   arc  fubjed  to 


the  fame  punilhments,  although  the  prioci* 
pal  felon  or  felons  has  not,  or  have  wH, 
been  conviAed  of  (lealing  the  fame. 

\ 

XXX.  To  explain  and  amend  an 
a(fl,madein  the  twenty-ninth  vear 
of  the  reign  of  bis  late  Mujejij 
King  George  the  Second >  iiJiiru- 
Icd,  An  a(5  for  more  effectually 
difcouraging  and  preventing  the 
(lealing,  and  the  buying  and  re* 
ceivmg  of  ftolen  lead,  iron,  cop- 
per, brafs,  bell-metal,  and  fol- 
der, and  for  more  effedlually 
bringin|;  the  offenders  to  juftice. 

By  21  Gt9^  ;.  ri.  69.  Every  perfon  who 

(hall  buy  or  receive  iuypeantr-f^t,  or  ott^r 

veffel,  or  any  ^tfwf^r  in  any  form  or  (hape 

whatever,  knowing  the  fame  to  be  (lolen* 

if  unlawfully  come  by;  or  fliall  piivatelyy 

buy  or  receive  an^  (lolen  pewter,  by  fuffrr* 

ing  any  door,  window,  or  (huttcr,  to  be 

lett  open  or  unfaftened,  between  fun-fttting 

and  lun-riling,  for  that  purpofc ;  or  (hall 

buy  or  receive  the  fame  at  any  timcy  in  any 

clandeiline  manner,   from  any  pinribn  or 

perfons  whatfoever,   (hall,    bcin^  thereof 

convi^cd  by  due  courfeof  law»  alihpogh 

the  prmcipal  felon  or  felons  haa  not,  or 

have  not,   been  conviAed  of  ftealing  the 

fiime,  be  tranCponed  for  any  time  not  ex* 

ccedingflevcn  ycars^or  be  kept  and  detained 

in  prifon  ana  therein  kept  to  hard  labour 

for  any  time  not  exceeding  three  yrars,nor 

lefs  than  one  year  ;   apd  within  that  time 

(if  the  court  (hall  think  fitting}  fuch  offender 

or  offenders  (hall  be  once,oroftener,botnac 

more  than  three  titpes^  publicly  whipped. 

XXXI.  For  puniihing  perfoni 
wilfully  and  maliciouily  deftroy- 
ing  any  woollen,  Jilk^  linen^  or 
cotton  goods f  or  any  implements 
prepared  for  or  ufed  in  the  ma- 
nufadhire  thereof;  and  for  re- 
pealing fo  much  of  two  ads» 
made  in  the  twelfth  year  of  King 
George  the  Eiiit,  and  the  fixtn 
year  of  his  prefent  Majefty,  as 
relates  to  the  puniihtnent  of  per- 
fons  defiroyuig  any  vrooUen  or 
fUk  manufa&ures,  or  any  ifl^* 


fd)  See  the  iodi^ments  agatnft  Pr'mcif^  and  Jlidir,  Cr.  Clr.  Cm.  7th  Edit  ^9- 
A  gainft  the  lt«rmr«r,  Jhid.  460.  f^ide  Hiekman's  cafe  and  references,  noted  in  the 
Came  boOk,  touching  the  maoncr  of  laying  an  indiAi&ent  fof  fl^aling  lead  from  > 
ehureb*     Pa|C46i,  ^ 

jlcmentt 
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S  4.  Perrons  offering  ftolco  goads  to  be 
pawned  or  fold  may  (upon  reafooable  caufc) 
be  taken  before  a  juftice,  &r. 

S  5.  PerfoBf  under  fifteen  years  of  age, 
charged  with  felony,  within  benefit  of 
clergy,  ptirdooed  upon  difcoveting  two  or 
more  receivers,  dfr. 

^  6.  Not  to  repeal  any  former  law,  6tfr. 
nor  (hall  an  offender  convi^cd  under  this 
•St  be  punifhed  for  the  fame  offence  by 
any  fucb  former  iaw. 

XXXIII.  For  repealing  an  aft 
made  in  the  twenty-fecond  year 
of  his  prefent  Majejiy^  intitu- 
led, An  a6i  for  charging  djlamp 
duty  upon  inland  bills  of  exr 
change^  promiffory  notesy  or  other 
notes  payable  otherwife  than  upon 
demand  \  and  for  granting  new 
ftamp  duties  on  bills  of  ex- 
change,  promiflbrv  and  other 
notes;  and  alfo  uanip  duties 
upon  receipts^. 

By  23  Gf*  3*  tb>  49.  S  ^*  ^f  *°y  P^* 
fon  (haU  coanterfeii  ur  lorge,  or  procure 
to  be  counterfeited  or  forged  any  iUmp  or 
mark  dire^d  or  allowed  to  be  uied  by 
this  aft,  or  (ball  fraudulently  ufe,  &r. 
with  intent,  &c.  or  (hall  utter,  vend,  fell, 
or  expoCe  to  fate,  any  vellum,  parchment, 
or  paper,  liable  to  the  (aid  duties,  with 
any  counterfeit  mark  or  impreffion  there- 
upon,  knowing,  &fr*  he  (hall,  upon  cun- 
viAion,  fuffer  death  as  in  cafes  of  felony, 
without  benefit  of  cicigy. 

• 

XXXIV.  For  granting  to  his 
Majejiy  feverai  additional  and 
new  duties  upon  ftamped  vel« 
lum,  parchment,  and  paper; 
and  alfo  for  repealing  certain 
exemptions  from  the  ftamp 
dutiesf. 

By  2)  Cet.  3.  th,  5S.  \  XI.  If  any  per- 
'  fon  (ball  counterfeit  or  forge,  or  procure 
to  be  counterfeited  or  forged,  any  fcal, 
ibmp,  or  mark,  direficd  or  allowed  to 
be  ufed  by  this,  or  any  other  ad,  or  (hall 
utter,  &f(.  or  privately  or  fraudulently  ufe 
any  feai,  ftfr.  he  (hall,  upon  conviaion, 


plemcnrs  prepared  for,  or  ufed 
there  in^^jl. 

By  12  Gto.  3.  th,  40.  S  X-  I^  *"y  P«"- 
fon  or  perfons  (hall,  by  day  or  by  night, 
break  imo  any  houfc  or  (hop,  or  enter  by 
force  into  any  houfe  or  Ihop,  with  intent 
to  cut  or  dcftroy  any  fergc  or  other  wool  leit 
goods  in  the  loom,  or  any  tools  employed 
in  making  thereof ;  or  (hall  wilfully  and 
malictoufly  cut  or  deftroy  any  fuch  ferge# 
or  woollen  goods  in  the  loom«  or  on  the 
rack;  or  (hall  burn,  cut,  or  deftroy  any 
rack  on  which  any  fuch  fcrges  or  other 
woollen  goods  are  hanged  in  order  to  dry  ; 
or  (hall  wilfully  and  malicioufiy  break  or 
deftrov  any  tools  ufed  in  the  making  any 
fuch  (crges  or  other  woollen  goods,  not 
havmg  the  confent  of  the  owner  fo  to  do  ; 
every  fuch  offendier,  being  thereof  lawfully 
convtficd,  (hall  be  guilty  of  felony,  with« 
out  benefit  of  clergy. 

^  a.  'I  o  the  fame  effed  as  to//il  goods, 
or  tools  ufed  in  the  manufaffcuring  thereof. 

\  3.  The  like  as  to  tintn  and  tOttm  manu- 
fa6iurfs,  &r. 

^  4.  Repeals  part  of  ti  (7«0.  i«  ri^*  34; 
and, 

%  5.  Repeals  part  of  6  Cm.  3.  ch»  aS. 

XXXII.  For  the  more  eafy  dif- 
covery  and  effectual  puni(hment 
of  buyers  and  receivers  of  Jiolen 
goods. 

By  22  Gto.  3.  th.  c8.  S  I,  Bufert  or  re* 
eevveri  of  ftolen  goods  (except  lead,  iron, 
copper,  brafjf  belUmetaf,  and  folder),  aU 
though  the  offence  of  the  principal  amounts 
to  pttit  hrcenj  (rj  only,^  knowing,  &c» 
may  he  prefecuted  for  a  mifdemcanor,  and 
puni(hea  by  fine,  imprifonment,  or  whip- 
ping, although  the  principal  felon  or  felofei 
DC  not  beibre  convified  of  the  faid  felony, 
and  whether  he,  (be,  or  they  ts  or  are 
amenable  to  jufiicc  or  not.  But  where  the 
felony  adually  committed  (hall  awMtnt  /• 
granj  iareenjff  and  the  party  aAually  com* 
mttting  thereof  (ball  not  be  before  con« 
vided,  fuch  offender  or  offenders  (hall  be 
exempted  from  being  puniflied  as  acce(rary 
or  acceifaries,  if  fuch  principal'  felon  or 
felons  (hall  be  afterwards  convided. 

By  ^  1.  juflices  may  grant  fearch-warraoti 
pnd  commit,  fsfr. 

^.  3  Conftablcs,  6fc,  m^y  apprehend 
peyfons  fufpe£lcd,  &c, 

(t)  Vide  a8  Geo.  3.  cA.  c<.  and  to  (?I9»  x^  eh.  46.  ibftra6^ed  hereafter,  being  No, 
LVIII.andLX. 

(/)  For  an  iudiffment  on  the  flat,  in  quefiton,  vis.  tS  Gee.  3*  eb,  40.  vide  Cr»Cir,  Com* 
7th  Edit.  692. 

CsJ  At  common  law  there  can  be  no  see^ivks  in  ptili  Ureeny,    Fide  tme,  p.  61 6. 

*  Duties  under  this  wEt  to  ceafe,  and  new  ones  granted,  by  31  Ceo^  3.  cb»  li*  th* 
fitn&tdpcS.  .  "  '' 

t  i^artly  repealed  by  96  Gee^ptb^^,  «l^ftrft^4/«/« 
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Iii«er  dath  at  in  €mU»  of  kUmy  without     $fc.  he  fliall  Ve  deemed  gniUy  of  fcb^ 
bcnefic  of  clergy.  md  iranfporied  for  fcven  ycaii  ' 

XXXV.  For  the  more  effc£):ual 
preventing  the  illegal  impor- 
tation of  foreign  ^irits,   and 

"  for  putting  a  ftop  to  the  private 
diftillation  of  BniijU-trndt  fpi- 
rituous  liquorSy  t^c. 

By  23  (r##.  j.^A.  70,  S  9-  PerfoM  mak. 
$Bf  Cnmes,  mould t,  pUtes,  (S^c»  for  cx- 
cilc-pcnnits,  or  paper  for  Uitt  purpofe, 
&*<.  and  their  aiders,  unlcfi  appointed  by 
the  GORimiliioiicrs  opf  excile,  tfr.  frail, 
tipon  conviAion,  fuffer  death  at  in  cafct 
of  felony,  without  benefit  of  clergy. 


XXXVI.  To  extend  the  provi- 
fions  of  an  a£l  (iotiitiled  an 
adl  to  amend  and  make  more 
effedbial  the  laws  relating  to 
rogues^  vagabondSf  and  other 
idU  and  d'ljorderly  ferjins^  and 
to  houfes  of  corre^ion),  to 
oeitain  cafes  not  therein  men- 
tioned. 

By  %i  Cf,  3.  <h.  as..  If  say  perfon  or 
prrfons  be  apprehended  htving  any  imple* 
■KAt  for  houfc«hreaktag,  or  any  oflSenlive 
weapon,  with  a  feUakut  intent^  ^€.  or 
fhall  be  found  ia  or  upon  any  dwelliag- 
hoofe,  warehoufe,  coach-bouie,  (Ublc,  or 
oiit*houie,  or  in  any  inclofed  yard  or 
garden,  or  asea  beloaeing  to  any  boufe, 
with  an  intent  to  ftealany  gooda  or  chat- 
telt  {  every  fuch  perfon  (hall  be  deemed 
a  rogue  and  vagabond,  within  die  intent 
and  meaning  of  Jttit,  17  Geo.  z*  th^  c« 

XXXVII.  For  granting  to  his 
Majejiy  certain  additional  rates 
of  poflage  for  conveyance  of 

letters  and  packets,  by  the  pofl, 
\^'ithin  the  kingdom  of  Great 
Britain ;  and  ior  preventing 
frauds,  Hc> 

By  7±Ce»,  3.  Sfff",  ^  r^.j?.  ^  9.  If  any 
perfon  mail  forge  or  counterfeit  the  hand* 
writii^  of  any  perfon  whatfaever,  in  the 
fubfcripiion  of  any  letter  or  packet  to  be 
font  by  the  poft  in  order  to  avoid  the  ooft- 
age,  or  the  date,  tsfc,  or  fliall  fena  by 
the  poll  any  forged  or  counterfeited  fub- 
fcriptioo  on  any  letter  or  packet,  knowing,- 


XXXVIII.  For  the  more  cfe- 
tual  prevention  of  (xnugglingia 
this  kingdom. 

Kiir  No.  LVI.  and  LXXI.  /^. 

By  iaGm.  yfef.  %.cb.  47.  S  li.  »=» 
perion  ifaall  maliciovfly  fhoot  at  any  ^.^ 
vcflfely  or  boat,  belonging  to  his  M«j^^  j 
Btvy,  or  in  the  feivice  df  the  cafloBMJv 
excife,  within  Cour  leaguct  of  the  lutubflf 
any  port,  dTr.  or  the  coaft  thefe<tf,  &(.« 
at  any  officer^  li^^.  when  in  the  ciecatiac 
of  their  duty,  he  flull,  beinr  ihgxtoi  Uv. 
fully  convifited,  be  ad^dged  guilty  of  lb 
lonyt  and  ftall  (ufier  deaih  at  a  felooi  mo* 
out  benefit  of  ckigy  i  and  fo  at  to  thcii^ 
Cft  an4  abetter*  therein. 

XXXIX.  For  granting  to  Lis 
Majefiy  oeitain  duties  on  Ijccd- 
ces  for  vending  hau  by  maO, 

By  14  Gm.  g*  I4*  <•  ^^-  S**  S  M*  ^ 
any  perfon  fluU  counterfeit,  &c.  or  »v 
vately  or  fraudulently  ufe,  &t,  any  iau, 
ftampi  or  niarkt  diiefiod  or  aUewed  b? 
thit  ad,  he  (hall  be  adjudged  a  ieloo,  m 
fuffier  deathf  without  benefit  of  clergy* 

XL.  Foi  the  tranjpertattm  of  fe- 
lons and  other  onenders,  tic. 

By  «4  Crt.  3 .  Jkf*  %.  th.  5$.  S  i.  Hit 
Mtjefiy  m  ewuucU  may  dirett  to  what  piMt 
the  telont  (hall  be  eomreyed,  tf  r.  By  \  ^ 
they  may  be  (eot  to  the  Rivtr  Tbmot  ^^ 
There  arc  many  regulatioaa  refpe&mg  uu 
lubjeft  in  the  ftatutc:  and  there  aretUs 
other  fubfequent /Muff/,  fiichata;^!* 
ch»  a.  touching  the  tran^miamm  of  fcM 
to  NtwStmd  H'sies,  &t.  ScealibsSlHb 
3.  ck.  84.  and  37  Gtf,  3*  cJu  i40f 

XLl.  To  empower  ihejuftica  cf 
oyer  and  terminer  and  poi-deli' 
very  of  Newgate  for  the  couoty 
of  Middle/ex^  to  continue,  H^* 

By  15  G99,  3.  <b*  iS.  If  a/g^of^ 
and  terminer  and  gaol-deliver)"  of  jVWftf 
for  the  county  of  Mi^dJe/ex  ftiall  have  bat 
bc^uni  before  ihc  effeijm  day  of  toy  teriRi 
it  mall  not  bedifcominucdby  the  Mtuj^ 
the  court  of  f^ng**  Benih^  ^r. 


Partly  repealed  by  36  Geo.  3.  eh.  125.  abftraAcd/^, 
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XLII.     For  granting  to  his  Ma- 
jefty  certain  ftamp-duties  on  li- 
cences to  be  taken  out  by  pawn- 
brokers. 

By  15  Gea,  3.  eh,  48.  \  10.  l^>«*y  pc^- 
fon  (hall  counierfcit,  &r.  any  fcal,  ftamp, 
or  mark,  din:6tcd  by  this  ad,  or  Iha)l  couo- 
tcrtcit  or  rercmble  the  imprcflion  of  the 
fame  upon  any  vcllunii  &c.  or  (hall  utter, 
or  ufc,  &c.  knowing,  &r,  he  (hall  be  ad« 
judged  a  felon,  and  (oall  fu&r  death,  with* 
oui  benefit  of  clergy* 

XLIII.  For  repealing;  an  adt 
made  in  the  twenty-fourth  year 
of  the  reign  of  his  prefent  Ma- 
jefty,  intituled,  Anatlfor  grant'^ 
ing  to  his  Majejly  certain  duties 
en  certificates  f  iffued  wit  A  refp€& 
to  the  killing  of  game ;  and  for 
granting  other  duties  in  lieu 
thereof. 

J5^i&  No.  LXIV.  ^#jl. 

By  2^  Geo,  y  M..50.  S  19«  If  any  per- 
Con  (hall  counterfeit,  cs3*r.  any  feal,  ftampy 
or  mark,  dirc6led  by  thia  a£l,  or  (hall  coun- 
terfeit or  refemblc  the  impveflion  of  the 
fame,  or  (haU  utter^  or  ufe,  &c.  knowing, 
&c  he  (hall  be  adjudged  a  felon,  and  flull 
fuflfer  death,  without  oenefit  of  clergy. 

XLIV.  For  granting  to  his  Ma^ 
jcfty  certain  duties  on  licences  to 
be  taken  out  for  vending  gloves 
or  mittens,  by  retail. 

By  25  Geo,  3.  eb,  55.  S  '5«  '^**'y  P^* 
Ton  (hall  counterfeit,  hfc,  any  feal,  namp, 
or  mark,  dtre£lcd  by  thU  a£):,  or  fliall  utter 
or  ufe,  (sfc,  knowings  &e,  he  (hall  be  ad- 
judged a  felon,  and  (haU  fuffer  death,  with- 
out benefit  of  clergy. 

XLV  For  repealing  an  zSt  made 
in  the  twenty-third  year  of  the 
reign  of  his  prefent  Majefty,  in- 
tituled, An  aSf  for  granting  to  his 
Majejly  a  fiamp  duty  on  licences 
to  be  taken  out  by  certain  perfons 
uttering  or  vending  medicihes^ 
l^c.  and  for  granting  other  duties 
in  lieu  thereof. 

B>  2$  Geo*  3«  tb.  79.  S  I7«  If  uy  per- 
foa  ball  counterfeit,  (ie.  any  feal,  (tamp, 
or  mark,  di  reded  by  thia  aft,  or  flull  coun« 
terfeit  or  refemblc  the  imprelBoa  of  the 
lame  upon  aoy*vellum,  &r.  or  flail  utter. 


or  ufe,  &<.  knowing,  (3c.  he  (hall  be  ad« 
judged  a  felon,  and  (hall  futfcr  death,  with- 
out benefit  of  clergy. 

XLVI.  For  granting  to  his  if/o* 
jejiy  certain  duties  ou  certificates 
to  be  taken  out  by  folicitors,  at- 
toinies,  tic.  and  other  duties 
with  refpe£l  to  warrants,  man- 
dates, and  authoritiesi  to  be 
entered  or  filed  of  record. 

By  a^  Geo,  3.  eb,  80.  \  3c.  If  any  per* 
fon  mall  counterfeit  or  forge  any  feal,  ftamp, 
or  mark,  direAed  or  allowed  by  thia  aft,  or 
(hall  counterfeit  or  refemble  the  impreffion 
of  tlie  fame,  or  (hall  utter,  or  ufe,  ^c^ 
knowing,  &e.  he  (hall  be  adjudged  a  felon, 
and  (hall  fufier  death,  without  bcnefttof 
clergy. 

X  LVII.  For  granting  to  his  Ma* 
jeJly  certain  duties  on  ftaraped 
vellum,  parchment,  and  paper, 
within  that  part  of  Great  Britain 
called  Scotland,  to  replace  to  the 
revenue  the  falaries  granted  to 
judges  there,  -i^c. 

By  26  Geo.  3.  r&.  48.  ^  9.  If  any  perfo« 
fliall  counterfeit,  ^e.  any  feal,  (lamp,  «>r 
mark,  direfted  by  this  aft,  or  (hall  coun. 
terfeit  or  referable,  or  caufe,  &e,  the  im» 
prefllon  of  the  fame  upon  any  vellum,  fgft, 
or  (hall  utter,  or  ufe,  &e,  knowing,  6ff. 
he  fliall  be  adjudged  a  felon,  and  (hall  ftifo 
death,  without  benefit  of  clergy, 

XLVIII.  For  mnting  to  his  iWi« 
je/iy  certain  ftarop  duties  on  per^ 
/umeryy  hair  powder,  and  other 
articles  therein  mentioned;  and 
on  licences  to  be  taken  out  by 
perfons  uttering  or  vending  die 
fame. 

By  z6  Geo.  3.  eb.  49.  §  24.  If  my  per. 
fan  flull  counterfeit,  fiff.  any  feal,  (iamp 
or  mark,  direfted  by  thia  aft,  or  Ihall  counl 
terfeit  or  refemble  the  impreOion  of  the 
fame  upon  any  vellum,  ^e.  or  fliall  utter 
or  ufe,  Sff.  he  fliall  be  adjudged  a  felon* 
and  fliall  fuifer  death,  without  benefit  o| 
clergy. 

XLIX.  For  better  fecuring  the 
duties  on  ftarch^  and  for  pre- 
venting frauds  on  the  (kid 
duues. 
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By  16  Ge9.  jv  ibr^\,S  if.  If  any  per. 
fan  fluil  forge  or  coontcrfcit  any  ftamp  or 
fcali  to  refembic  «ny  ftamp  or  fetl  which 
Ihall  be  provided  in  purfiMDce  of  this  aA, 
4»r  (hall  countcrfeu  or  referable  the  impre(^ 
lioB  of  the  fame  upon  the  papers  containing 
Aarch,  thereby  to  defraud,  &c,  he  (hall  be 
adiudged  a  felon,  and  (hall  fuifer  death, 
without  benefit  of  clergy. 

L.  For  regulating  houfes*  and 
other  places,  ke^t  for  the  pur- 
pofe  oi Jlaughtering  korfes. 

By  «6  Geu  3*  ch,  71.  \  S.  If  any  perfon 
Ihall  (laughter  any  horfe,  mare,  or  gelding, 
foal  or  filly,  afs  or  mule,  or  any  bull,  cow, 
betfer,  ox,  calf/ibcep,  bog,  goat,  or  other 
cattle,  lor  any  other  purpofe  than  for 
butcher's  meat ;  or  (hall  ftay  any  horfe,  6sf  r* 
brought  dead  to  fuch  flaughter-houfc,  or 
ether  place,  without  taking  out  a  licence^ 
or  without  giving  notice,  &c,  «r  fluU 
llaughter,  &r.  at  any  time,  other  than  and 
except  certain  hours  in  this  afi  limited,  ^c, 
he  (nail  upon  convi£lion,  be  adjudged, 
deemed,  and  taken  to  be  guiltv  oi  felmiy^ 
•nd  (hall  be  puni(hed  by  fine  ana  imprifoiw 
mcnt,  and  fuch  corporal  punifhment,  by 
public  or  private  whipping,  or  (hall  be 
ttAnlported  beyond  the  feas  for  any  time 
not  exceeding  (even  years,  as  the  court  (hall 
dirca. 

By  ^  9.  Perfons  deftroying,  limeing,  or 
burying  hides,  Hfc  (hall,  upon  conviction, 
be  adjudged  guilty  of  a  mi  (demeanor,  and 
vunt(ncd  by  fine  and  imprifonment,  and 
uicb  corporal  puni(hment  by  public  or  pri- 
vate whipping,  as  the  court  (ball  dired, 

LI-  For1)ctter  fccuring  the  duties 
on  paper  printed,  painted,  or 
fiained  in  Gnat  Britain. 

By  26  Ge:  5.  eh,  78.  S  13*  If  any  per* 
Ion  (hall  counterfeit  or  forge  anyftamp  or 
ical,  to  /etemble  any  ftamp  or  feal  provided 
by  this  ad,  or  (hall  counterfeit  or  refcmble 
the  inkpre(non,  i^c,  he  (hall  be  adjudged  a 
felon,  and  (hall  fuffcr  death,  without  bene* 
fit  of  clergy. 

LIl.  For  the  more  efFe^ually 
carrying  into  execution  the  laws 
relating  to  the  duties  on  (lamped 
vellum,  parchment,  stnd  paper, 
iffr.  [Touching  general  tvi^ 
denee.^  &f.] 

Py  «6  Cf.  3.  ch,  8a.  S  6*  Reciting  that 
<(  great  difficulties  h^ve  frequently  arifen 
upon  the  trial  of  divers  informations,  in- 
4idaieota|  and  other  proCeeutiont  for  of- 


fences committed  againft  his  Mqcfty'i » 
venue  on  ibmped  vellum,  parchmcnc,  a: 
paper,  by  requiring  fliiA  pnxif  of  tbcca 
mi(fions,  deputations,  or  oiher  aEHtkvia 
under  which  the  (aid  commiSonen,  a: 
the  officers,  and  other  pcrfona  appoics 
and  cmplo^  by  them  to  casrv  tbt  &3 
into  execution,  have  aded  .**  it  m  eoafitt 
that  upon  the  trial  of  any  snformatioa,  » 
diAment,  or  other  pro&cutioo,  foranvei- 
fence  committed  againfl  any  ad  or  a&  t 

Sirl  lament  touching  or  coaccrning  the  u : 
ttties,  or  any  of  them,  whereby  any  prk^ 
(hall  or  mav  be  deemed  or  ccMmmea  to  br 
guilty  of/r/My,  it  (haU  be  fnfficscm  to  pnm 
that  inch  officer,  fife,  a&ed  oiMlcrthccos- 
mi(fioners,  without  producing  or  pioni( 
the  particular  commiffioo,  dcpvtatioe^sr 
other  authority  by  which  be  waa  confitT* 
appointed,  or  employed. 

LIII.  For  incforporating  oenaia 
perfons  therein  natne^  b?  dx 
name  and  ftile  of  die  Dritiji 
Sociitf/or  extenSng  thtfi^mtu 
and  tmproving  the  Sta-c^stf 
this  kingdom  \  and  to  eoab'i 
them  to  fubfcribe  a  joint  ftock, 
and  therewith  to  purchale  lanis 
and  build  thereon,  in  Scttiad^ 

By  16  Geo,  3.  cb.  io6.  S  iS.  If  apf  fo* 
fon  (haU  forge  or  eoimterfcit  tbe  (aicitk 
fociety,  or  any  deed  or  wiitioc  under  ^ 
common  feal,  or  flull  denuDd  any  noaey 
in  purfuance,  of  any  fuch  forged  or  eoaofcr. 
fetted  deed  or  writings  either  fisa  the 
fociety  or  any  members  or  (ervants  tbeico*, 
knowing,  6f  e.  he  flull  be  adjudged  pn<'^ 
of  felony,  and  (hall  be  trsnff^rttdxAmtvci 
as  by  law  diredcd,  for  a  urm  aot  cBcec4> 
iugjcvin  years, 

LIV.  For  repealing  the  fcvcnl 
duties  of  cuftoms  and  exciic, 
and  granting  other  duties  in  lies 
thereof^  and  for  applying  c/k 
faid  duties,  with  odiers,  cqsb- 
pofingtke  revenue,  i^c.  and  icr 
applying  (pertain  unclaimed  mo- 
nies, remaining  in  tlie  ExchefV 
for  the  payment  of  annuities  oa 
lives,  to  the  redu£Uon  of  the 
national  d^bt. 

By  17  Cm.  3.  r&.  13.  S  46b  t^«"JP^* 
fon  (hall  counterfeit,  &(•  any  feal,  vm^ 
or  mark,  direfted  by  this,  oranyforaet 
3d  or  ads,  zcUtiDi  ;a  the  dtuia  iia4a  tbi 
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t^tnagetncntofthe  comraiffionert,  &c,  or 
flttU  counterfeit  or  refemble  the  impreilloii 
of  the  fsme }  or  (ball  utter,  or  uic,  Vt, 
knowinr,  fife,  he  (hall  be  adjudged  a  feloo, 
8sd  (hall  fttffcr  death,  without  benefit  of 
cJergy*. 

LV.  For  makine  allowances  to 
the  dealers  in  foreign  winesj  for 
tlie  ftock  of  certSLin  foreign  wines 
in  their  pofleiEony  at  a  certain 
time,  upon  which  the  duties  on 
impoitation  have  been  paid ;  and 
for  amending  feveral  laws  rela- 
tive to  the  revenue  of  excije. 

By  17  Ge0,  3.  r5.  31.  ^  13.  If  any  per- 
fon  fliall  counterfeit  or  forge  any  ftamp  or 
feal  to  refemble  any  ftamp  or  fcal  which 
ikaU  be  provided  or  made  in  purfuance  of 
thia  aft,  or  ftuli  counterfeit  or  refemble  the 
impreifion  of  the  fame,  upon  any  printed, 
ibined,  painted,  or  dyed  calico,  muflin, 
Ikien,  ftiiilF,  fuftian,  velvet,  velveret,  dimity, 
or  other  fibred  ftuff,  with  intent,  &c.  he 
(hall  be  adjudged  guilty  of  felony,  and  fhall 
fuffier  death,  without  benefit  of  clergy. 

LVI.  For  making  further  provi- 
iions  in  regard  to  fuch  ve^e/j  as 
are  particularly  dcfcribed  in  an 
zSt  made  in  the  twenty-fourth 
year  of  the  reign  of  his  prefent 
Majefty,  for  the  more  effectual 
prevention  of  fmuggUng  in  this 
kingdom  fiK  and  tor  extending, 
»r.  isfc. 

By  27  Gm  3.  ch.  31.  S  V4«  If  any  per* 
Con  (hall  forge,  &c.  any  ftamp  or  fcal,  or 
the  imprcdion,  &r.  to  refemble,  &^.  thofe 
provided  by  thia  ad,  he  Ihall  be  adjudged 
a  felon,  and  (hall  fuficr  death,  without 
benefit  of  clergy. 

LVIL  For  taking  and  fwearing 
affidavits  to  be  made  ufe  of  in 
tiie  court  of  fejfion  of  die  county 
palatine  of  Chejier^  and  for 
taking  of  fpecial  bail  in  a£tions 
and  luics  depending  in  the  fame 
court* 


By  17  {?«f.  3.  M«  43.  S  4-  A°y  pcrfoa 
who  fliall  before  any  perfon  or  pertona  em- 
powered by  this  ad  to  uke  fpecial  bail,  ie» 
prefent  or  perfonate  any  other  perfon  or 
pcrfoni,  whereby  the  perfon  or  perfona  fo 
reprefented  or  nerfonatcd  may  be  liable  to 
ten  payment  otany  fum  or  furas  of  money 
for  debt  or  damages,  to  be  recovered  in  the 
fame  fuit  or  adion  wherein  fuch  perfon  or 
perfons  it  or  are  reprefented  or  perfonattd« 
IS  if  he,  (he,  or  they,  had  really  acknow- 
ledged and  entered  into  the  fame,  he  IKjU 
be  adjudged  a  felon,  and  fliall  fuffcr  and 
incur  the  fame  pains,  penaltirs,  and  for« 
feitures,  as  perfooa  convided  of  the  tiki  of- 
Jtnctt  are  liable  to  by  virtue  of  an  ad  paft  in 
the  fourth  year  of  the  reign  of  king  Wtltttm 
and  queen  Mmry^  intituled  An  oBfirtakimg 
JfHMkAUt  in  tb€  tommryf  mptn  dBmt  mnd 
juits  depending  ta  ti>e  tourtt  0/KiMg's  Setuh^ 
ComnoM  Bttas^  and  Excbeftur  st  Wefitnm* 
fiir(k). 

yidt  fat,  34  Gto,  3.  c^  46.  §  5,  IS  to 
perfonating  hail^  Site*  in  the  county  palatinn 
of  Lancajkr, 

LVIII.  For  the  better  and  more 
eflFcftual  proteftion  of  Rocking 
frameSy  and  the  machines  or 
engines  annexed  thereto,  or  ufed 
therewith;  and  for  the  punifli- 
roent  of  perfons  deftroying  or 
injuring  of  fuch  (locking  frames, 
machines,  or  engines,  and  the 
frame-work  knitted  pieces ^  Ufc, 

ride  No.  XXXI.  MHli,  and  No.  LX.  pofl^ 

By  28  Gee,  3  chm  55.  §  4.  If  any  perfon 
flull  by  day  or  by  night,  enter  oy  force 
into  any  houfe,  fliop,  or  place,  with  an  in* 
tent  to  cut  or  fteftroy  any  trame^work  knit. 
ted  pieces,  ftockings,  or  other  articles,  &r. 
or  (hall  wilfully  and  malicioufly  cut  or 
dcflroy  any  frame-work  knitted  pieces, 
&e.  or  ihall  wilfully  and  maliciouHy 
break,  dellroy,  or  damage  any  frame,  ma* 
chine,  engine,  tool,  inftrument,  or  utcnlii, 
ufed  in  and  for  the  working  and  making  of 
any  fuch  frame*work  knitted  pieces,  Ssfc, 
not  having  the  confcnt  of  the  owner  fn  to 
do,  &r,  he  fliall  be  adjudged  guilrv  of  fe* 
lony,  and  fliall  be  tranfported  to  frjme  of 
bis  Majefly's  dominions  beyond  the  fcas, 
for  any  fpace  or  term  of  years  not  exceed- 
tog  fgurteen  yean  nor  Icfs  than/nwji  years. 


*  Repealed  as  to  duties  on  goat  and  flicep  flcins,  by '31  Gta,  3.  eh,  ay.  ^ide  No, 
XCVIII.  ppjt, 

nj  yUt  No.  XXXVin.  anm  No.  LXVII.  and  LXXI.  ftji. 

(k)  See  an  indidment  for  perfonating  bail  on  this  flatate,  vias.  4  IT.  ^  M.  rA.4.  Cr. 
Or.  Cms.  yth  Edit.  185.    It  ikOt%  not  uke  away  the  benefit  of  clergy,  but  that  of  zi  Jat^ 
!•  eh,  i6>  in  certain  cafes,  does.     V\dt  •bfervationa  oa  both  tfacfc  (Ututes  fame  book, 
p*  188.     VUg  alfo  a%tt^  696. 

LIX.  1<» 
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LIX,  Forraifing  a  certain  fam 
of  moneyi  by  way  of  annuities^ 
to  be  attended  with  the  benefit 
of  fufvivorfliip,  in  claffis. 

B^xgCrotf  3.  cb*  41.  ^36.  Pcrfons 
forging,  ^t,  or  altering  ruiftcrs,  ^t,  or 
perfonating  the  proprietor  ofany  order,  6f(. 
or  momiiutt  Csfc.  (hall  be  adjudged  guilty  of 
felony,  and  flull  fuffer  death,  aa  in  cafea  of 
felony,  without  benefit  of  clergy. 

LX.  For  preventing  the  wilfully 
burning  or  deftroying  finps^ 
and  the  wilfully  and  maljcioufly 
deftroying  any  woollen^  JiUt^ 
Unen^  or  c§tton  goods^  or  any 
implements  prepared  for  or  ufed 
in  the  manufadhire  thereof, 
in  that  part  of  Great  Britain 
called  Scotland, 

By  to  Gf.  3.  (h,  46*  Any  owner,  &em 
drftrcrying  any  Tcfiel  with  intent  to  de- 
fraud underwritert,  &c.  (hall,  upon  con« 
▼idton  in  StotUnJf  fufEer  death,  ai  in  other 
cafea  of  capital  crimetsf  o  aa  to  perfona 
entering  forcibly  into  any  houfe,  €r'r.  with 
intent  to  dcftroy  any  gooda  in  the  loom, 
&e.  or  tools,  C^c.  upon  conviAion  in 
Sc»tUmL 


LXI.  For  granting  to  his /^Vyfy 
feveral  additional  (lamp  duties 
on  newfpapers»  advertifements, 
and  on  cards  and  dice. 

By  29  Geo*  j.  eb,  50.  §  13.  If  ^yj^" 
fon  (hall  counterfeit,  Vc,  any  feal,  itamp, 
or  mark,  direfted  by  this  or  my  former 
•ft  of  parliament,  or  (hall  counterfeit  or 
refemble  the  impreflion  of  the  fame,  or 
ihall  ttttei,  or  ufe,  diff.  with  intent  to  de- 
fraud his  Majefty,  &r.  he  Hull  be  adjudged 
a  felon,  and  (ball  fuffer  death  as  in  cafea 
of  felony,  without  benefit  of  clergy. 

LXII.  For  granting  to  his -J^'^jr 
feveral  additions  ftamp  duties 
on  probates  of  wills,  letters  of 
adminiftration,  and  on  receipts 
for  legacies,  or  for  any  (hare 
of  a  perfonal  cftate  divided  by 
force  of  the  ftatute  of  diftribu- 
tions*. 


By  99  Gi§,  3.  fb,  CI.  ^  L  If 

fon  mail  counterfeit,  &r«  any  fcaJ.  fb-r.^, 
or  mark,  diredcd  or  allowctl  to  be  u*'4 
by  this  or  any  former  afi  of  porbameac, 
or  (kail  coumerfcitor  refemble  tbr  imprd. 
lion  of  the  fame,  or  (h»\l  mccr,  or  ule, 
&e»  with  intent,  &c,  he  (ball  be  adjod^ 
a  felon,  and  (hall  fuffer  death  an  ia  cafes  cf 
felony,  without  benefit  of  clergy, 

LXIII.  For  giving  relief  to  fuch 
perfons  as  have  faffered  mth<:ir 
rights  and  properties,  daring; 
the  late  unhappy  diflentions  b 
America^  bfc.  and  alfo  fur 
making  coropenfarion  to  iuch 
perfons  as  have  fuffered  in  thei: 
properties  in  confequcDce  of 
the  ceffion  of  the  province  ci 
Eaji  Florida  to  the  King  of 
Spain. 

By  ao  Qtb,  $m  eh*  34*  ^  f  t  •  If  aoy  per> 
fon  (ball  forge  or  counterfeit  way  ordrr, 
which  flball  have  been  made  fortk,  or  re« 
newed,  by  virtue  of  tbia  aA,  bdore  tk 
fame  Ihall  have  been  paid  off  and  canccCed, 
or  any  indorfcmeat,  &e,  or  tcader  in  par. 
ment,  fiTr.  with  intent  to  dcfntMl  his  JKs* 
jtjht  o'  ^c  pet  fon  to  be  appotntcd  to  pay 
'off  the  Cune,  or  to  «y  any  iatercA  theic^ 
upony  he  (hall  be  adjudged  a  Sieion,  ar^ 
(ball  fuffer  death  aa  in  caiea  of  fclooTr 
withoot  benefit  of  clergy. 


LXIV.  For  grantine  to  his  Af^ 
jefty  an  awitional  duty  on  cer- 
tificates ifliied  wkh  reiped  xo 
the  killing  game  (I), 


By  gi  Gn.  |.  ck.  »!•  S  $•  '' 

(hall  counterfeit,  &«.  any  fral,  fiamp,  c 
mark,  to  refemble  any  feal,  llamp,  cv 
mark*  direAed  by  this  aft,  or  flttll  coav- 
terfeit  or  refemble  the  iraprefilon  of  thr 
fame,  or  (kali  utter,  or  ufe,  dfr.  he  {ba» 
fuffer  death  aa  in  cafea  of  fdonj,  witbo* 
benefit  of  clergy. 

LXV,  For  repealkig  the  duties 
now  charged  00  bills  of  ex- 
change, promiflbryr  notes,  aiii 
other  notes,  drafts,  and  ofdris 
and  on  receipts ;  and  for  gran^ 
ine  other  duties  in  lieu  tfaerc- 
ot(mJ.. 


*  Repealed  ts  to  receipts  for  Ugackx^  and  new  dutiea  granted,  by  36  Co.  3.  ci.5!. 


sbAraacd  pof. 

V)  ridt  No.  XLIII.  Mtu       («}  nit  No.  LXXVII.  and  No.  XC.  /y. 
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By  3t  G90,$»  tb,  25.  S  *9*  If  any  per* 
Con  Ihall  counterfeit,  &r.  any  fiamp  or 
mark*  dlre£lcd  by  this  a£l,  or  t'cfemble 
the  imprdEon  of  the  (ame,  or  (hall  uttcrt 
or  ufe»  %re.  he  Chali  faSier  death  a«  in  caCca 
of  felony,  without  benefit  of  dergy. 

LXVI.  To  render  perfons  con- 
viAed  of  petty  larceny  com- 
petent witneflfs. 

Bv  31  Gra.  3,  eh,  ^e,  Recidng  that 
*  Whereas  perfoos  conviAed  of  grand  lar* 
€tnyzx^  by  their  punifbment  rtfiortdto  titer 
€reJH  as  ^vUmJpstf  but  perfoas  convi^ed  of 
petty  Uwtevf  are  rendered  and  remain 
vr  holly  incompetent  to  be  examined  as 
witnelies,  it  is  enadrd,  that  from  and 
after  the  twenty-fourth  day  of  Jnnt^  one 
thouGmd  fcven  hundred  and  nanety-one 
no  perfon  (hall  be  an  incompetent  witneft 
by  rcafon  of  a  eorn/iciien  for  fetty  Isreenj  ^ 

LXVn.  For  explaining  and 
amending  an  aft,  paflcd  in  the 
thirtv-firft  year  of  the  reign  of 
his  late  Majefly  King  George 
the  Second,  inticoled  An  a{i  for 
the  entouragemem  offeamen  em' 
phyed  in  tie  Royiu  riavyy  i^c. 
and  for  further  extending  the 
benefits  thereof  to  petty  officers 
andfeanien,  non-commiffioned 
officers  of  marines^and  marines^ 
ferving,  or  who  may  have 
fervedy  on  board  any  of  his 
Majejifs    (hips. 

V\de  No.  LXXIV.  f^fi. 

By  3«  Gt»,  3.  fA.  33.  Kii,  If  any 
perfon  (ball  fali'ely  make,  forge,  or  coun- 
terfeit, 6f(.  or  utter,  &<.  any  ticket  fof 
the  wages  or  pay  due  to  any  petty  officer 
or  feamas,  noixommifiioned  officer  of 
snartnesy  or  marine,  for  his  fervices  on 
board  any  fliip  or  veflfel  of  his  Majefly,  or 
any  duplicate  therepf,  ^t,  with  intemion 
to  receive  any  wages,  &c.  Ihall  fufier 
death  as  a  tclon,  without  benefit  of 
cltrgy. 

LXVIIL  For  explaining  and 
amending  an  a&  pafled  in  the 
twenty-iixth  year  of  the  reign 
of  his  prefent  Majeftyy  intituled 
An  ad  for  the  further  •preventing 
fraudi  and  abufes  at  tendinis  the 
payment  of  wages^  prize-money^ 
btc*  and  for  further  extending 


the  benefits  thereof  to  petty* 
officers,  is^r* 

rUi  No.  LXXIV.  foJI. 

By  3ft  Ges.  3.  th,  54.  S  >9»  I^  '"Y  P^^ 

fon  fliall  falfely  make,  forge,  or  coanier* 
feit»  (3t,  or  utter,  &««  any  petition  for  a 
certificate  to  enable  any  perfon  or  perfons, 
to  obtain  letters  of  adminiftratfon  to  any 
petty  officer,  &f.  or  (hall  falfely  make, 
forge,  or  counterfeit,  £?r.  or  utter,  &c* 
any  certificate  for  enaMin^  him  to  obuin 
probate  or  letters  of  adminiftration,  with 
the  will  annexed,  &e.  he  (ball  fuifer  death 
as  a  felon,  without  benefit  of  clergy. 

LXIX.  For  enabling  his  Majefly 
to  direct  the  iffue  of  exchequer 
bills,  to  a  limited  amoont,  for 
the  purpofes  and  in  the  manner 
therein  mentioned. 

By  33  Geo,  3.  rA.  29.  S  4^*  If  wy  p<r. 
fon  (hall  forge,  t^e,  9itKy  certiikate  or  cer- 
rifieates  of  the  commifnoners  by  this  a^ 
appointed,  or  any  receipt  to  be  given  by 
the  cafhier  or  cafoiers  of  the  bank  of  Engm 
l^ndy  in  purfoance  of  this  a6k ;  or  (ball 
wilfully  deliver  to  the  auditor  of  the  re- 
ceipt of  his  Majefy^f  exchequer  for  the 
time  being,  &e»  or  (hall  utter,  &e,  with 
tntent  to  defraud  his  Mtjejiyf  or  any  body 
or  bodies  politic  or  corporate,  or  any  per- 
fon whomfoevcr,  he  (ball  fufier  death  as 
in  cafes  of  felony  wi(houc  benefit  of 
clergy. 

LXX.  For  the  better  preventing 
forgeries  and  frasds  in  the 
transfers  of  the  fevcral  funds 
transferable  at  the  bafik  of  Epig*' 
land. 

By  3 3  Gto.  3.  <h,  30.  S  >*  2,  3*  Perfons 
making,  or  affilHng  in  making,  transfcis 
of  ftock  in  any  other  names  than  the  owners ; 
or  forging  or  a(riiling  in  forging  transfers, 
&c»  or  making,  or  alfifting  m  making, 
falCe  entries  in  the  books  of  the  bank,  ^t-. 
(hall  be  deemed  guilty  of  fdony,  -and 
fliall  fttfTer  death  without  benefit  of  clergy. 

And  by  S  4»  If  any  clerk,  &€  cn»- 
ployed  or  entrufted  by  the  governor  and 
•company,  IhaU  knowingly  or  willingly 
make  out  or  deliver,  &fc,  any  dmdttfd 
warrant  for  a  greater  or  lefs  amount  than 
the  perfon  or  perfons,  on  whofe  behajf, 
or  pretended  behalf,  fuch  dividend  warraltts 
IhaU  be  made  out,  is  or  are*  ctititied  to, 
with  intent,  gfc.  he  Ihail,  uponconvi£lion, 
be  uanfportcd  for  fcvcn  years. 

LXXI.  lor 


I 
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LXXI.  For  better  preventing  of- 
fences in  obftnicbng,  dcm-oy- 
ing,  or  damaging  (hips  or  other 
veflek,  and  m  obftniAing  fea- 
men,  keel-men,  calla^»  and 
ihip'Carpenters,  from  pnrfuing 
their  lawful  occupations  (n). 


By  33  Gto.\,  <i.  67.  ^  5.  IPany  feaman, 
keel-man,  caucr,  (hip-carpenter,  or  other 
perfon,  (hall  wilfully  and  malicioufly  bum 
or  fet  fire  to  any  (bip,  ktel,  or  other  vcf- 
fel,  he  fhali  fnfi*er  death  as  in1»fes  of  fe> 
lony,  without  benefit  of  cleiyy.  By  ^  4. 
feamen,  keel-men,  &r.  wilniilyana  ma- 
licioufly d^ftroyinc  or  damagim^  any  fliip, 
keel|  or  other  veuel  (otherwife  than  by 
fire),  ihall  be  adjudged  guilty  of  felony, 
•nd  fiiaU  be  tranfportcd  for  any  time  %ot 
exceeding  fvurtun  yeart,  nor  left  tlan 
Jtven  yeart.  And  by  ^  8.  it  is  provided, 
that  no  pcrfon  or  perfons  (hall  be  profe- 
cuted  by  virtue  of  tnis  ad,  for  any  of  the 
offences  aforefud,  unlefs  fuch  proiecutioa 
be  commenced  tve/ve  taJudar  montha 
after  the  offence  committed. 

LXXII.  For  granting  to  his  .^- 
jejly  certain  ftamp  duties  on  in- 
dentures of  clerkihips  to  foli- 
citors  and  attorneys  in  any  of 
the  courts  in  England  therein 
mentioned* 

By  34  Get,  3.  eb*  14.  §  14.  If  anvper* 
fon  (ball  counterfeit,  fsFc,  any  feal,  namp, 
or  mark,  to  refemblc  any  feal,  (bmp,  or 
mark  direfted  by  this  att,  or  flial)  utter, 
vend,  or  fell  any  vellum,  parchment,  or 
paper  liable  to  fuch  fbmp  duty,  with  fuch 
counterfeit  ftamp  or  mark  thereupon, 
knowing.  &e,  he  (hall  fuffer  death,  at  in 
cafes  of  felony,  without  benefit  of  clergy. 

LXXIII.  For  taking  of  fpecial 
bail  in  aflions  and  fuits  depend* 
ine  in  court  of  cothmon-pleaSf 
ot  the  county  palatine  of  Lan- 
tqfter. 

By  34  Gt§.  3*  cK  46.  §  5.  Per- 
Ibnating  oail,  &c,  is  made  felony,  upon 
the  fame  principle  u  that  for  the  county 

Jalatine  of  CheJUr^  abftrafied  ante,  No. 
VII. 

ILXXI V.  To  enable  petty  officers 
in  the  oavyy  feamen,  non>com- 


miffioned  officers  of  maiin.v 
and  mariners,  ferving  in  bi> 
Majeftji  navy,  to  allot  pan  ot 
their  pay  for  the  maintenance 
of  their  wives  and  families  (%]. 

By  39  (k«.  i.th.  »S.  S  30.  If  any  perfoB 
ihall  fadfely  make,  foree,  or  counterfeh,  or 
caufe,  or  procure  to  be  falfely  made,  for^, 
or  counterfeited,  or  willingly  a&,  &<.  m 
iieUr^nm  or  wdtr  for  payment,  or  ii> 
certifitate  or  rfr^i^r  therein  before  dtCcTiW. 
or  mentioned;  or  (hall  utter,  &r.  hefki\ 
be  adjudged  guilty  of  felony,  sod  fiuli 
fuffer  death  as  a  felon,  without  be&c&itf 
clergy. 

UCXV.  For  granting  to  his  Ms- 
jeftj  feveral  additional  duties  oa 
flamped  vellum,  parchment 
and  paper;  and  for  repcaiin; 
a  certain  exception  as  far  asrt* 
lates  to  bonds  given  as  fecQrity 
for  the  payment  of  one  hundred 
pounds  or  under,  contained  ic 
an  aft  of  the  twenty-third  jcar 
of  his  prefent  Majtfty^i  reign. 

By  35  Cm,  3.  «*.  30-  W*  If««yP"*« 
(hall  counterfeit,  &<•  any  ftamp  to  refflafrlc 
any  (lamp  direded  or  allowed  to  be  bW 
by  this  aa,  or  (hall  counterfeit  or  refnb^ 
the  impreflion  of  the  fame :  or  ffiall  octi 
vend,  fell,  ufe,  fife,  be  fluU  fufEn  doth  a 
in  cafea  of  felony,  without  benefit  ot 
clergy. 

LXXVL  For  granting  to  bi$ 
Majeftj  a  duty  on  certifiaW 
iflfued  for  uGng  hair-pwodtr^ 

By  35  G«t.  3.  th.  49.  S  31'  ^^  '•yP^ 
fon  (hall  counterfeit,  fife  any  ftun?  '* 
mark,  direded  or  allowed  co  beufcdbT 
this  ad  s  or  (hall  counterfeit  or  reietBS^ 
the  impreffion  of  the  (ame ;  or  (hall  ^^> 
vend,  feU,  ufe,  &r.  he  Hall  ivStx  doD 
as  in  cafes  of  felony,  without  beaefii  * 
clergy. 

LXXVII.  For  granting  to  his 
Majefty  certain  additional  dudes 
on  receipts. 

By  35  Cf,  3.  eb,  55.  \  17.  If  »rpff' 
fon  (hall  counterfeit,  &e,  any  (bmP  ^ 
mark,  diredrd  or  allowed  tobcuM,  cr 
provided,  made,  or  ufed  in  puffuaoM  « 


(n)  yiJe  No.  XXXVIII.  LVI.  and  LX.  mntu 
(•)  ruU  No.  LXVII.  and  LXVIIL  m/#. 
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the  Firft,  intituled,  jfnaff  to  rr- 
Jhrain  all  per/dm  Jrom  marriage 
until  their  former  zuives  andfoT" 
mer  hujbands  be  dead. 


31  Cm.  3*  tk,  15.  (p)  or  thii  ad,  or  (ball 
coumerfcit  or  irferoble  the  imprcflioa  of 
the  fame ;  or  (hall  utter,  vend,  feU»  cxpofe 
to  fale,  or  ufe,  6fr«  he  (hall  be  adjudged 
«  felon,  »nd  futfer  death  as  ia  cafes  ol  fe- 
lony without  benefit  of  clergy. 

LXXyill.  For  granting  to  hU 
Mimjh  certain  damp  duties  on 
Jea^  injurances. 

By  35  do  3.  ih,  63.  ^  13,  If  any  per- 
fon  (hall  counterfeit,  fifr.  any  ftamp  or 
mark,  direfted  or  alTowed  to  be  Mfed»  in 
purfuancc  of  Chit  afi,  or  (ball  Counterfeit 
or  refembk  the  iinpicflion  of  the  fane;  or 
Jhall  utter,  vend,  fell,  expo(e  to  fale^  or 
ufe,  &ff.  he  (hall  be  adjudged  a  felon,  tnd 
Ihali  fuffer  death  u  in  cafes  of  felony^  with* 
0ut  bcneiiLpf  clergy. 

I«XXIX.  For  making  part  of  cer- 
tain principal  Aims  or  flock  and 
annuities  raifed  or  created,  or 
to  be  raifed  or  created  by  the 
parliament  of  the  kingdom  of 
Ireland^  on  loans  for  me  ufe  of 
.  the  govemment  of  that  kingdom, 
transferable*  and  the  dividends 
on  fuch  ftock  and  annuities  pay« 
able  at  the  Bank  of  England, 

Bv 35  (7^0. 3.  eh,  66.  S  3,  4,  «,  6,  7,  8,  9. 
Yeriooa  forging,  altering,  or  uttering,  &c, 
leceipts  or  dcDenturea,  &r.  or  forging  let- 
ten  of  attorney  or  other  authority  or  in- 
ftrumcnt  to  transfer,  afllign,  fell,  or  convey 
any  ftock,  6f€,  or  perfonating  proprietora ; 
ox  forging  dividend  warrants,  Vc.  or  (be> 
ing  omceri  of  the  bank)  embezzling  notes, 
6f  r.  or  making  transfers  in  the  names  of  any 
Olb^  perfon  or  perfons,  than  the  propria 
ctor  or  proprietors,  &c,  or  forcing  trans- 
fers, ItTf.  or  making  faffe  entries  in  the 
books  of  th^  Sank  o/BmgfMd,  with  intent 
to  defraud  the  governor  and  company  of 
the  B*nk  9fE»gf09dt  or  any  other  body  po- 
litic or  corporate,  or  any  perfon  or  perfons 
whatfoever,  (ball  be  deemed  gttilty  of  fe^ 
)ony.  and  uaU  fu0er  death,  without  lyne* 
fit  of  clergy. 

By  S  If.  Cferka,  l^r.  of  the  Bank  mak- 
ing out  f^lfe  dividend  vrarrvi^  to  bctraaCt 
ported  for  feveo  years. 

LXXX«  For  rendering  more  ef* 
feiSnal  an  aft,  pafied  m  the  firft 
year  of  the  reigu  of  King  James 


By  35  Ge9.i,  <"^«  67.  ^  i.  Perfons  con. 
viaed  in  EngUnd  of  Ugamy  are  fubjeO  to 
the  pf  naltica,  pains,  and  ponifbmc-nts  as» 
by  the  laws  now  in  force,  perfon*.  ire  fob- 
ytCk,  and  liable  to,  who  are  convided  of 
crand  or  petit  laiciny  :  and  by  S  *•  if  they 
Bull  be  at  large  within  Great  Britaittp 
without  fnme  lawful  caufe,  before  the  ex- 
piration of  the  tibrro  (or  which  they  (ball  be 
ordered  to  be  tranfpoited,  they  (hall  bo 
guilty  of  felony,  and  (ball  fumr  deatb» 
without  benefit  of  clergy. 

By  ^  3.     If  found  at  large  ia   Gre^ 

Britm»t  after  or4cr  of  tranfportation,  they 

may  be  tried  either  in  the  county  where 

.  they  had  been  conviAed,  or  in  that  m 

which  they  arc  apprehended  and  taken. 

LXXXI.  For  cflablifliing  « 
more  eafy  and  expeditious  me* 
thod  for  the  pun^ual  and  fre- 
quent payment  of  the  wagei 
and  pay  of  certain  officers  be« 
longing  to  His  Majefty's 
navy,  frj 

By  3C  Geo,  3.  ih,  94,  ^  34.  If  any  per* 

fon  ihail  falfely  make,  forge,  &c.  or  wilU 
ingly  aft  and  a(Sft,  &r.  or  (ball  utter  and 
publi(h  as  true,  knowing,  Ve,  any  falfe, 
forged,  or  counterfeited  order,  bill,  ex- 
trad,  or  certificate,  6fr.  for  the  purpofe 
of  defrauding  the  public,  or  any  commi(^ 
fioned  officer,  6fr«  he  (hall  be  adjudged 
guilty  of  felony,  and  (hall  fuffer  death  aa 
a  felon,  without  benefit  of  cJergy. 

LXXXII.  To  prohibit,  for  a 
limited  time,  the  making  of 
ftarch,  hair-powder,  and  blue, 
from  wheat,  and  other  articles 
of  food;  and  for  lowering  the 
duties  on  the  importation  of 
ftarch,  aod  of  other  articles 
made  thereof. 

By  36  Gm.  3  •  c&.  6.  §  f  3.  If  my  per«i 
(Jgp  (hall  for((e,  &c«  any  lUmp  or  feal,  to 
rcfemble,  CsTr.  or  counterfeit  (he  impref« 
fion,  i^c,  he  (hall  be  adjudged  a  feloof^ 
and  (ball  fuller  death  as  in  cafos  of  fdoaya 
withQut  benefit  of  clergy.' 


r^J  rrJe  No.  LXXXVII.  Ml. 
irj  Vide  No.  IX^ll.  tXVlIL  and  J.XXIV.  em* 


M  Fide  Ko.  LXV.  «/;/#• 
(TjVide^Q  

Vpl.  I.: 


T  t 
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U^XXUL  For  the  fafet^  and 
prefervation  of  his  McQeftfz 
pcrfoQ  and  government  againft 
treafonable  and  fedutaii$.  j^rac- 
tices  a^d  attempts. 

By  86  Gt^  5.  ch.  7.  S  I*  Perfoiw  who 
Ihall  com^fs,  devife,  ^f«  tke  death»  re* 
ftraint,  6fc«  of  hii  Ma^tfiy  or  his  heir«,  or 
.Co  dqpofc  thcin»  or  to  levy  war,  or  to  com- 
pel a  change  of  mcafurca,  ^c.  to  be  dcem- 
.cd  trai/ora,  and  (hall  fuffer  pains  of  death, 
and  alfo  lofe  and  forfeit  at  10  cafci  of  kigb 
iretthn.  ay  S  *>  Perfons  io  BttgUnd  who 
Ihatl  by  writing,  dTr*. incite  or  itijr  up  the 
Ji€D!|ile  to  hatred  or  contempt  of  his  H^jtfij^ 
or  Uie  govemmcQtf  ^c.  Cbail  be  guilty  of 
^igh  mifdemeanors  ;  and  fi>r  a  .fecond  of- 
lence  m*y  be  puniflied  aiiui  the  cafea  of  high 
jnifdemeanors,  or  banilhed  or  traiif ported 
/or  feven  years.  And  by  S  3*  f  erfoos 
^nilhed  or  tranfported  found  9I  laive 
within  Crtat  Britain,  without  fone  lawful 
cauljpy  before  the  expinuonof  ^hc  term  for 
which,  fif  r.  (hall  futter  death,  as  in  cafes  of 
felony*  without  benefit  of  clergy  :  And 
liich  (crfons  may  be  tried  in  any  eovaty^ 
llfr.  either  where  apprehended  avd  taken, 
ibr  from  whence  they  were  ordeiitd  to  be 
banilhed  or  tranfported  ;  and  a  certificate 
jX  the  coAf ifiio^  iball  be  fiiSciait  proof, 

LXXXIV.  For  the  more  clTcc- 
iually  preventing  ifeditious  meet* 
ings  and  aflembiies. 

By  ifi  Gto,  3  •  ch.  B.  S  4.  If  any  perfonii 
cxcttduig  the  nomber  of  fifty,  oeing  a£- 
lembled  contrary  to  the  provifions  heretq 
conuined,  afld  being  required  or  com. 
mandcd  by  any  one  or  more  jufticc  orjuf- 
tices  of  the  peace,  or  bv  the  (heriff  of  the 
^oitnty»  oriiis  under.flierifF,  or  by  tb^ 
mayor,  &e.  wh^re  fuch  aflcmbly  (halt  be, 
by  proclamation  to  be  made  in  t^e  king'a 
name,  in  the  form  in  this  aA  direOed,  to 
difpcrfe  ihcmfclves,  and  peaceably  to  dew 
part  to  their  habitations,  or  to  their  lawful 
bufincfs,  Ihali,  to  the  number  of  twelve, 
or  more,  notwithftandiog  fuch  prodama- 
tiob  made,  remain  or  continue  together  by 
the  fpace  of  one  hour  after  fuch  command 
or  rcqueft  made  bv  proclamation,  ^r.  they 
ihall  be  a4jud^ed  telonS|  and  Cball  fuifcr 
death,  asihcafeoflelony  without  benefit 
of  clergy, 

LXXXV.  For  repealing  certain 
duties  on  legacies  and  fliares  of 
perfonal  cfiates,  and  for  grant- 


iog  other  duties  tbereon,  in  co- 
tain  cafes. 

fon  ibUl  counterifett  or  forgjc,  lie,  sf 
ftamp  direded  or  allowed  to  be  vied  or 
provided  in  porfoance  of  this  aft ;  or  feiJ 
counterfeit  or  rcliemble  the  iaBpcefioa  of 
the  fame,  ^e,  or  (hall  utter,  vod,  ieH, 
r^pofe  to  fak,  or  ufe,  &r.  be  ftall  bea^ 
judged  a  felon,  and  fliall  fuffer  deatk  ai!S 
cafe  of  fe^ony^  withpat  benefit  of  ckrg^ . 

LXXXyj.     For  the  better  col- 
le(^ion  of  the  duty  on  hois. 

[This  jfirr.  repeals  part  of  14  Gio.  3./1/. 
!•  r.  51,  abftrattcd  atue^  p.  73&1 

By  36  Get,  ^.  cA.  125.  \  19-  ifaaYp» 
fen  fliall  counterfeit  or  forge,  &f>  «9| 
ftamp  or  mark  dire^ed  to  be  allowed  at 
ufed,  or  providcds  inadep  or  afcdi  in  pa? 
fuaoce  of  this  aA,  or  flail  coimtcrfcit* 
redemble  the  impreCto  of  the  (aoe:  or 
Ihall  uttCTi  vend,  lell,  or  expofe  to  bk^ 
ff$,  any  |>iece  of  filk,  Itpea,  ^c.  widi  Tod 
counterfeit  mark  or  ftamp  thereon,  koov- 
iagy  %r<.  or  (haU  privately  or  £raudakai.'f 
life  any  flampi  &r.  he  i^U  be  adjadgedi 
feloq,  an^  fhall  fuflfcr  death  as  in  amd 
felony,  wtthoot  benefit  of  clergy. 

LXXXYd,  For  making  cemiD 
annuities,  preated  by  the  par^ 
liament  of  the  kingdom  of  ^^ 
iaiui^  transferee,  and  tbe  t 
V  jdends  tbereon  payaUc,  at  the 
Sank  of  England  I  and  fordid 
better  (ecurity  of  theproprieton 
of  fuch  annuities,  and  of  die 
governor  and  company  ofdi0 
^ank  of  E^land.  (s) 

By 37  Gf.  3.  f>.'46.  S 3»  4i  J»fif Ti*if' 
PertoHs  forging,  altering,  &e,  recciptiar 
debentures  ;  or  forging  letters  of  ittorecfi 
Csfr.  or  perfooating  proprietors;  or  forpsf 
or  uttermg  forged  dividend  warnntt,  &^ 
or  officers  of  the  bank  embexzliflf  ^^ 
fsfc,  or  making  transfer^  in  other  t&  p^^ 
prietoff  names,  &e*  or  forging  or  ntiff- 
ing  forced  transfers,  €^c.  or  mskin;  b& 
entries  m  the  books  of  the  Bank  rfEaglsiit 
Gc,  with  intent  to  defraud  the  gDven^f 
and  company  of  the  faid  biafc,  or  117 
other  body  politic  or  corporate,  or  uf 

Serfon  or  perfons  whatfoever,  ihall  k 
ccmcd  ^ilty  of  felooy,  and  fiiall  (ofo 
dea^h »  without  benefit  of  clergy.  Br  S  }^ 
Officer*  of  the  bank  making  out  fstic  din> 
dend  i^rxaoUi  to  be  tranfported  for^ 
yean. 


(0  VUe  N9.  L2LXIX,  uiu^ 
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LXXXVIII.  For  the  better  pr^. 
vencion  and  puuifliment  of  at- 
tempts 10  feduce  pdHbas  fervmg 
in  his  Majefty^s  forces^  hjfea 
ovlanJyfrom  their  duty  and  al- 
legiance to  his  Afajifiy^  or  to 
incite  them  to  mutiny  or  dif- 
obedience. 

By  37  Ce9,  $.  th.  70.  S  i».  Any  perlba 
stteinptinz  to  ieduce  my  failor  or  fbldicr 
ffom  his  duty,  or  inciting  him  to  rautioy, 
&c,  to  be  ■fudged  guilty  of  felony^  and 
to  fuffer  death  at  in  cafes  of  ^looy,  with- 
out bienefit  of  dcrgy.  By  ^  4.  To  con« 
tinue  and  be  in  force  until  the  expiration 
of  one  month  after  the  commencemenl  of 
the  then  next  fcflion  of  parliament.  Con- 
tinued for  a  limited  time  bv  }8  ^^^  3*  ch* 
6.  And  further  continuea  by  39  wo*  3. 
ch,  4.  till  fix  weeks  aftcur  the  conuueace- 
ipcnt  of  the  thea  next  feflion* 

LXXXIX.  For  more  eSeftualiy 
Bsftraining  intercourfe  with  the 
crews  of  Certain  of  his  Mcgeftfi 
J/iips  now  in  a  ftate  of  mutiny, 
and  rebellion^  and  for  the  more 
efledhial  fuppreffion  of  fuch 
mutiny   and   rebellion. 

yi4i  No.  XCIV./^. 

Bjr  37  Gt0.  3.  fifr.  7t.  ^  3«  Ferfoni com- 
nunicating  with  the  crew  or  afltftin^  them 
fluUy  on  cottvi^Utfn  thereof,  be  adjudged 
^ilty  of  felony,  and  Hull  fuffer  death  at 
in  cafes  of  ftIony,with6iit  benefit  of  clergy: 
Aiid  by  S  4*  All  perlbns  volunurily  re- 
maintog^on  board  after  knowledge  of  the 
declaration' therein  mentioned',  (hall  be  ad- 
judged guilty  of  piracy  and  felony,  and 
ftaU  fuffer  fuch  pam$  of  death  and  lofs  of 
lands,  goods,  and  cbatteUy  as  any  piratca 
or  felons  by  virtue  of  «■  i£t^  made  in  the 
deventhyear  (tjoi  King  H^tlliam  the  Third, 
intituled,  An  a8  for  tht  m$rt  tft&umljup' 
f^*fi^  rfP^^*^9  or  any  other  aa,  ought  to 
SoSet.  By  ^  9.  To  be  in  force  until  the 
expiration  of  one  month  after  the  com- 
mencement of  the  then  next  feflion  of  paxw 


XC.  For  granting  to  his  Maftjly 
certain  ftamp-4atie8  on  thefe* 
veral  matters  (u)  therein  men- 
tioned, and  for  better  fecuring 
the  duties  oh  certificates  to  be 
talcen  out  bv  folicitors,  attor* 
nies,  and  otners,  praditifrngin 
certain  courts  of  jufticein  Great 
BritatHm 

By  37  Geo,  3.  c*.  90-  S  5-  If  «yj»t- 
fdn  fliall  counterfeit,  ^e,  any  ftamp  dt. 
reded  or  allowed  to  be  ufed  by  this  a&,  ot 
fliall  counterfeit  or  re&roblethe  tmpreilioit 
of  the  fame,  with  intent,  9c,  or  Ikail  utter; 
vend,  or  fell,  any  vellnn,  f^e.  with  fuch 
connterfeit  ftamp  or  mark  thereupon^ 
knowing  the  famtf  to  be  counterfeit,  or 
fliall  privatelv  or  fraudulenttjufe  any  fbm]^ 
direoed  or  allowed  to  be  ufed  by  this  a^, 
with  intent,  f^c.  he  fliall  be  adjudtfed  a 
felon,  and  fliall  fuffrr  death  as  in  cafes  of 
felony,  withoat  benefit  of  clergy. 

XCf .  For  granting  to  his  Majefiy 
an  additional  iutmp  duty  on 
deeds. 

Bv  37  Cf.  Xm  th.  1 1  r.  ^  5.  If  any  perfon 
fliall  counteriffit,  fStc*  any  ftamp  or  nwrk, 
dtredcd  or  allowed  to  be  ufed  by  this  aift, 
or  Qiall  counterfeit  or  refemble  the  imprel* 
fiion  of  the  fame,  with  intent,  fs^e.  or  fliall 
utter,  vend*  or  fell,  any  vellmai  pat ch« 
inenty  or  paper,  with  fuch  counterfeit 
mark  oe  ftamp  tbereopon,  knowing,  ^Tr. 
or  fliall  fraodttlentlv  uwany  flarap  or  mark 
dirt&ed  or  allowed  to  be  ufed  by  this  *€tf 
with  intent,  &c.  he  fliall  be  adjuged  a  felon, 
and  fliall  fuffer  death  as  in  cafes  of  felony, 
without  benefit  of  clergy. 

XCII.  For  the  better  preventing 
the  forging  or  counterfeiting  the 
names  of  witneffes  to  letters  of 
attorney,  or  other  authorities  or 
inftrpments,  for  the  transfer  of 
Jiocks  ox  funds  which  now  are, 
or  by  any  aS,  or  a£ls  of  par- 
liament Aiali  hereafter  be  made 
transfeiuble  ar  the  Bank  (ifEnp- 

^  (t)  So^  ifl  the  parwtw  ofJUt.  37  Get,  3,  th.  71 ;  but  mentioOied  U  tLt%19^.  %.  r.  7. 
in  the  margin,  which  is  right,  as  appears  by  4  B}aC.  Ctm.  7ft«  and  the  fevcrsl^tffifrjr 
books  of  hmwkiMjf  Rttffhe^d^  and  RuinanHon.  If  zfstutt  be  rtwtd  as  of  the/birr/^  year 
of  the  reign,  £^r.  and  it  appears  to  have  been  made  m  ihefiurtb  zndjifrb  years,  f^t.  the 
voriamct  is  fatal.  Jtaun  v.  Grttn^  Cvwp.  474.  ^^klfo  RU  <ir.  Trttmwneff  1  T.  J^.  tza, 
and  H^sif—  «.  $htm  and  others,  a  7.  R.  6^« 

(u)  ^fomfiry  Niftm  are  pcred  of  thefir  mtttMS.    Vtie  No.  LXV,  le  LXXVIt,  a/^ 
Htd  alfo  Mo.  CVl, /9jS. 

Jt2  l^f 
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lanJ^  or  for  the  transfer  of  any 
pan  of  the  capital  ^ock  of  the 

5ovcr»or  and  company  of  the 
iani  9/  EnglaPid  cMA^  bank 
Jl9ck\  or  any  p&rt  of  the  Jlocks 
QT  funds  under  the  management 
of  the  South  S^a  Company,  or 
Eaft  India  Company;  or  for 
ibereceipt  of  dtvidenosy  &r. 

Byrj7Ge*.  3.  «&..iii,  ^  t.  If  any  per. 
fan  (ball  blCiely  make,  forgr,  &f <.  the  name 
«K  nanca,  hand-writing,  or  haod-writinga. 
of  any  witncfs  or  witnefleaattcAtng  thec3b> 
ccmioo  of  any  letter  of  attoroeyt  or  other 
avtkdrity^  or  inftnuacnt,  to  transfer,  6fc. 
or  flttU  uctcr,  or  publiOi,  as  true,  any  fuch 
letter  of  attorney,  or  other  authority,  or 
inftrtmem,  &c«  kooniring  fuih  name  or 
Jfeaod*wrifii^  to  be  (Alfe,  forged«  orcoun. 
ter&itcd,  be  (hall  be  adjudged  guilty  of 
felony,  aod  Onll  be  tranfported  lot  Jevtti 
years,  or  fliall  be  adjudged  to  fulFcr  fuch 
kfier  puntfiintent  as  the  court,  before  wbom 
iaicb  offender  Ihali  be  tried,  fhail  think  fit 
to  award. 

XCIIL  To  prevent  the  coun- 
ter&itnig  any  c9pp€r'Coin  in  this 
realm  made,  or  to  he  made^ 
current  by  proclamation,  or 
any  foreign  gold  or  Jiiver  coin ; 
and  to  prevent  the  bringing  into 
this  realm,  or  uttering,  any 
covtiterfcit/orfign  gold  or  filvcr, 
coin. 

By  37  <7#9.  )•  dk,  126.  S  .4«  ^^  *oy  pc>^ 
,  fon  Ihall  utter  or  fender  in  payment,  or 
|;ive  in  exchange,or  pay  or  put  off  any  fuch 
Jalfe  or  coanterfcit  coin  at  aforefaid,  re* 
ficmMiiig  or  made  with  intent  to  refemble 
or  look  like,  any  gold  or  itlver  coin  of  any 
foreign  prince,  ibte,  or  country,  or  to 
Mia  as  Cnch  foreign  coin,  knowing  the 
laine  to  be  falCe  or  counterfeit,  he  ffiall 
fufferiix  montht  imprifonment,  and  6nd 
iureties  for  hia  good  behaviour  for  fix 
iDonthf  more ;  and  if  he  fliall  be  convi6led 
a  fecond  time  for  the  like  offence,  he  (hall 
fuffer  two  year»  imprifonment,  and  tind 
furetics  for  hia  good  behaviour  for  two 
yea  If  more:  And  if  lie  llAll  afterwarda 
oU'end  a  third  time,  in  liiue  manner,  he 
fliall  be  adjudged  to  be  guilty  o(  £eloQy, 
without  beociit  of  clergy. 


XCiv.  To  enable  bis  M*ijffi 
more  eafily  and  effcfkuaiiy  to 
^TMt  conditional  pardons  coper- 
Ions  \mdcx  fentcnce  by  navs: 
courts  martial^  and  to  Tcguhie 
imprifonixtent  under  fuch  kn- 
tences. 

rUt  No.  LXXXVIIL  and  LJiXXCX. 
mmttf  and  alfo  No.  CII./^. 

By  37  G#p.  5.  cb,  140.  S  I.  If  fan  M*- 
jejfy  fliall  extend  hia  mercy  to  pprfoaia  liahk 
to  death  by  the  fentcnce  of  a  anval  00&:! 
martial,  a  juflice  of  the  king'a  bench,  or 
common  pleas,  or  a  baron  of  the  exchequer, 
may,  on  notification  from  the  fcc«etary  of 
(bte,  allow  the  benefit  of  a  cpoditiiaaf 
pardon  at  if  it  had  paffed  under  the^  gna: 
teal,  and  (hall  make  order*  accordtsglj: 
And  by  ^  6'.  T  he  laws  tonchin^  the  cia^ 
of  felons  under  fentencc  of  death  Ihall  ap- 
ply to  offenders  under  like  fentencc  by  1 
oa%%l  court,  and  to  all  perfona  aidtof, 
abetting,  or  atfifttng  in  any  fuch  elcapc,  if 
the  offender  (hall  have  beca  aUa«ed  ibe 
benefit  of  a  conditional  pardon. 


XC  V.  For  granting  to  his  Ms- 
jefiy  an  aid  and  contribution  far 
the  proTecntion  of  die  war. 

By3S  Git,  3*  eb.  l6.  §  95.  Tafoss 
fbrgmg  or  altering  certiftcaiea^  res^ipca^  or 
duplicates,  &c*  or  .knowingly  aucni>|o; 

Subliftiing  them  as  true,  with  intent,  or* 
lall  be  adjudged  guilty  of  felony,  add 
(ball  fuffer  death,  without  benefit  of  ckm. 
By  ^  107,  it  is  provided,  that  the  prc(eat 
aa  may  be  altered,  varied,  or  repealed  b? 
any  a£k  or  a^  to  be  made  ia  tnis  fefioo  d 
parliament,  yUe  uK^mt  ad,  vm.  39  Cen.  y 
€t,\y  which,  by  ^  1,  repeals  xhc  above 
fat,  m  part  t  but  ^36,  e«teiK&s  the  po«ct 
of  it  in  other  (cfpcsAs,  &e,  (m) 

XCVI.  To  continue  until  tbc 
firft  day  oiAuguftt^ost  choufaoi 
eight  hundred,  and  until  the  tod 
of  the  then  next  fefiion  of  par- 
liament, and  amend  aa  ad  nnde 
in  the  thirty-third  year  of  the 
reign  of  his  prefent  Afujilh* 
intituled,  An  ah  for  ejlablijkini 
regulations  refpeHing  mliens  ar- 
riving in  this  kingdom,  or  ref* 
dentmerein^  incertain  cajes/wj 


(v)  ^o  repeal  by  the  Utter jS«r.  of  the  fetooy  mentioned  in  the  abofe  aft  of  jt  Gh.  y 

eb^  ii,S  9j* 
(^J  Ameodedf  and  further  powers ^iren  hyfiMh  1%  Qu,  3.  cb^  77.  ^t  33  Csi.  ^ 
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By  jl  Gto.  s.  th.  50-  \  t^    !•  ctfe  tny 

ytvUxk  ordered  or  MJuoged  t^b^  tr»nt- 
ported  iki  purfuaocc  of  ihis  an,  (hall  be 
touttd  at  U»gc  witliia  this  rcal,m»  afur  fen- 
tencc  of  tranlporution  pronpniiced,  he  or 
Ihe  fliall  be  deemed  guilty  of  felony,  aod 
lh«ll  fuffier  death  at  a  fdoB  without  benefit 
•f  cicfgy. 

XCVIL  For  granting  to  hi8  il/a- 
jf/Iy  a  duty  on  certificates  iflued 
with  i-efpedl  to  armorial^iearings 
or  enfigm. 

By  )3  Ceo,  J .  ch.*  5).  ^  i8.  If  any  per- 
fon  (ball  counterfeit^  &c,  any  ibmp  or 
nark  dirc6lc4  or  allowed  to  be  ufcii  or 
provided,  in  purfuance  of  tbia  a£l ;  ot  (hall 
counterfeit  or  refemble  the  inpreflion  of 
the  &me,  upon  an^  vcltura,  parchmcAt,  or 
paper,  with  intention  to  defraodt  &c,  ot 
Ihall  utter,  vend,  fell,  or  expofe  to  Tale, 
any  vellum,  parchment,  or  paper,  liable  to 
the  faid  duty,  with  fucb  countetfeit  mark 
or  imprelfion  thereupon,  k|iowing,  6fr»  or 
Ihall  privately  or  fraudulently  ufe  any  Ibmp 
direoed  or  allowed  to  be  ufed  by  thia  ac, 
with  intent,  fifr-  he  fkall  be  adjudged  a 
felon,  and  (hall  fuSer  death  at  in  cafet  o^ 
felony,  without  benefit  ol  clergy. 


XCVIII.  To  amend  fevcml  laws 
of  excife  relating  to  coacli-ma- 
kers»  au^Uoneers,  beer  and  cy- 
der exported^  certificates  and 
debentures,  (lamps  on  hides  and 
Jkinsj  drawbacks  on  wines  and 
fweets,  and  ale  and  beer  li- 
cences. 

By  %%  Gm,  3.  €b»  54*  ^  9*  If  any  pcr- 
Cbn  fliaU,  with  intent  to  defraud  hit  Mm' 
jffty%  counterfeit  or  forger  hfc.  any  deben- 
ture in  any  cafe  in  which  a  dehanture  it  by 
any  %€L  or  a6tt  of  parliament  relating  to  the 
dutiet  of  excife  inquired  or  dire^ed  to  be 
given  or  granted,  or  (ball  koowinglv  or 
willingly  utter,  publi(h,.or  make  ufe  of 
any  fuch  counterfeited  or  forged  deben- 
ture, he  (hall  be  adjudged  guilty  of  felony, 
andvihall  fuiter  death  at  a  felon,  and  have 
execution  awarded  againfi  him,  at  perfons 
attainted  of  felony,  without  benefit  of 
clfergy.  .     ■ 

TAj  S  lOi  The  paint  of  death  impofcd 
by  the  9  Aan^  eh.  it«  10  ^a,  cb^  26.  and 
J  Ge9.  u  €k.  %,  lelatiog  to  dutiet  on  Met 


•nd  Jlinst  6fe.  declared  to  be  in  force 
a^iuii  perfont  who  counterfeit  ftampt  pro* 
vidcd  by  thofe  three  (btucet,  or  in  purfu<* 
anee  of  tbeadt  of  18  Geo.  j,  eh,  37.  and 
I  Oei,  3.  ek%  17.  (mJ 

XCIX.  For  making  perpetual^ 
fttbjedl  to  redemption  and  pur- 
chafe  in  the  manner  therein 
fiated,  the  feveral  fums  of  mo- 
ney now  charged  in  Great  Bri* 
tain  as  a  land-tax  for  one  year, 
from  the  twenty-fifth  day  of 
March  one  thou Jknd  feven  nun* 
dred  and  nitiety-eight  (j) 

By  ^8  Gee,  3.  r5.  60.  ^  ii8.  If  any  pei« 
fon  (hall  forgC)  counterfeit,  or  titer,  &r. 
any  cotttraft  or  contract  for  the  fale  of  any 
land-tax,-  or  any  alignment  or  adigmnentt 
of  fuch  coatraft  or  contradt,  or  of  any  por- 
tion of  land-tax  therein  comprifed,  or  any 
certificate  or  certificatet  of  the  commi(fionert 
of  land-tax  or  of  fupply,  or  any  chief  ma* 
gi(lrate  authorifed  by  tnit  ad  to  make  oufe 
the  fame,  or  of  the  rurveyor-general  of  tbo 
land  revenue  of  tlic  crown,  or  of  the 
duchy  of  Cemwalit  or  any  certificate  or 
receipt  of  the  ea(hicr  or  ca(hiert  of  the 
governor  and  company  of  the  bank  of  £/ig* 
umi,  or  any  certificate,  &r.  diredcd  by 
thia  t€t  to  be  made  out  by  the  proper  ofl^ 
cer  to  the  commiflionen  for  the  affairt  of 
ttxet,  &r.  or  (hall  wilfully  .deliver,  fife* 
or  utter,  tsfe*  he  (hall  be  adjudged  guilty 
•f  felony,  and  (hall  fuffar  death  at  in  cafea 
of  felony,  without  benefit  of  clergy. 


C.  More  efie<^ually  to  prevent, 
during  the  war,  perfons*  being 
his  Niaje(Vy*s  fuhjo^,  for  vo- 
luntarily repairing  to  or  remainr 
ing  in  Francet  or  any  country 
or  place  united  to  France^  or  oc- 
cupied by  the  armies  oi France ; 
and  to  prevent  correfpondence 
with  fuch  perfons  and  with  his 
Majefty's  enemies* 

By  xBfiee,  %.  eb,  1^  \\,  If  any  fub* 
je£l  ot  hit  Mefeffy  (hall,  during  the  war, 
go,  or  embark  to  go  to  Franee  or  any  place 
united  thereto,,  or  oocupied  by  iu  armiet, 
be  (hall  be  adjudged  guilty  of'^felony,  and 


(mJ  ride  Nq.  llV.  0nte. 

(yj  Certain  dutiet  to  which  thit  aA  retatet,  to  be  levied  within  one  yeirfrom  Mare^ 
•  5,  i799,  ^<»  ^y  39  Ge§,  3*  (*.  3.  5ce  further  on  thit  fubjed  of  uxition,  39  Qee,  3^ 
it§'feh,$iieb,Jipl  eb.  43  •  and  eb,  igf. 

(hall 
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fttl^  fuffer  death  a«  in  afa  of  fd0ayi- 
•without  benefit  of  clergy.    By  ^  4*   Ifanv 
fiikbjed'  (hall  correfpoiid  with  any    fuch 
•thcr  fubjcd  of  hit  Afnje/ij^  fo  going  to». 
and  remamiaft  in  Franctf  he  (hall  be  dcera^ 
cd  guilty  of  telooy,  and  flull  fu&r  death 
^Kithout  benefit,  CSTa    By  ^  5,  If  any  fub* 
jea  of  his  MoJ^  fluU,  during  the  war» 
coirefpood  with  the  |^ona  exereifing  the 
jpowerfof  government  in  France^  ^(»  or 
with  any  m  their  agents,   knowing  fach 

2ent  or  agents  to  be  employed,  &e*  he 
all  be  adjudged  gotiiy  of  feiony,  and 
full  fu&r  deaths  without  benefit,  &r. 
By  ^  8.  In  cafe  any  perfon  ordered  or  ad- 
judged to  be  tiraiifported  under  this  a^ 
tliaU  he  found  at  large  wtihia  Una  realm* 
'after  fcotenccof  tnnfporUtioiipronoQiiced» 
and  before  tHe  time  (Hall  be  expired  for 
which  fuch  perfon  was  fenteoccd  to*  be 
traafportcd,  ne  (Hall  be  deemed  guilty  of 
felony,  and  (ball  fufier  deaths  ,  without 
|»encnt,  &c^  ^y  S  ^  If  any  fubjcAof  his 
Mfajefy  (hall,  during  (he  war,  knowingly, 
and  w'ilfttlly  hire,  let,  engage,  ^c*  or  bo 
concerned  m  the  Hiring,  ^e.  any  veflelt 
with  intent  that  any  of  Jiis  MAJi^ys'fvb" 
]c£b  fhould  embark  therein  with  intent  to 
go  to  Fraactf  &c,  he  (Hall  be  tranfpoxied 
tor  any  time  not  exceeding  feven  ycarsj  to 
fuch  place  aft  hu  Majefly  in  council  (haU 

CL  To  repeal  the  duties  impofcd 
by  an  a£l,  made  in  the  Iq/l 
feflion  of  parliament^  for  graiu* 
ing  an  aud  and  conn  ibation  for 
the  profocution  of  the  war ; 
and  to  make    more    ef{e£tual 

.  provifion  for  the  like  purpofe^ 
by  granting  certain  duties  upon 
income,  iii  lieu  of  the  faid 
duties. 

yule  39  (r.  3.  c.  22  ;  cJb.  72. 

By  39  Gt9,  y  cb,  13.  S  32.  If  any  per* 
Ion  mall  give  ulfc  evidence  on  oath  or  af- 
firmation, or  in  any  afhdavit  or  depofition» 
Vc.  before  the  commiifiooers  in  the  faid 
aft  mentioned,  he  (hall,  upon  coovidion, 
be  fubje6l  and  liable  to  fucn  pains  and  pe- 
nalties, as  by  any  law  now  in  being,  per- 
fooa  convicted  of  wilful  and  corrupt  prrw 
jurj  areJuhjtQ  tndiiabU  t$  (yj» 


CIT.  For  remedying  teitam  d^ 

fe&§  ill  the  law  refpeSing  of- 

feqces    ooiniiiitted    opOa  tbe 

highfeas, 

Vidi  No.  XCIV.  amt, 

By89(?M  3.^^*37.  S  '•  NAxAam 
whatever  committed  on  the  high  JuiJbiSi'^ 
liable  to  the  fame  pnaiflimcnu  as  tf  con- 
mitted  on  fliore,  and  (hall  b^  enured  a(, 
,  heard,  tried,  determined,  and  adjudged,  is 
theyWnirarjmrer  attrcafooa,  felonies,  max* 
dcra  and  coi^ederaciea,  are  direfisd  to  be, 
by)fa/.i8.  Ht%»%.  th.  15.  And  by'^t.Fcz« 
fons  tried  for  murder  or  fnaa(laoghter,aBd 
found  guilty  of  manfbuglitcr  only,  (bQ 
be  entitled  to  the  benefit  of  clergy,  tad  be 
fohjeft  to  the  fame  panilhrnett  aa  if  cosb 
mitted'  on  land  (»J» 

CIIL  For  making  perpetual  b 
much  of  an  a£k  made  in  tbe 
nineteenth  year  of  the  reign  rf 
his  Majtfty  as  relates  to  the 
punifhment  of  hurmng  id  (he 
hand  of  certain  perfons  coa« 
Vifted  of  felony,  wiihin  the 
benefit  of  dergy. 

By  39  G«f.  3.  ch*  45.    So  mnch  of  fx 

fiat,  of  1 9  C7«o.  3.  ch,  74.  as  rdatct  to  oe 

panifhment  of  burning  oHendert  coovi^ 

of  felony,  within  the  benefit  of  clcrgy»  is 

the  ^(i«</,  is  made  perpetual. 

Yiit  No.  XXVI.  4tA/«,  and  39(7^.3. 
th.  46,  which  perpetuates  fo  much  of  toe 
(aid>?4/.  of  19  Gt;  3.  th,  74,  asrehceiu 
the  l9dgnkgt  of  Jfiges  at  county  «^'« 
yiJe  alio  39  Ge§.  3.  cb.  ci  and  {«.  wluu 
continue  (until  25th  Aitrcb,  iloi)  i^ 
parts  of  faid^fc  19  Ggp,  3.  tk.  74»  ^^' 
as  relate  to  the  confinement  of  fii^  ^ 
temporary  places,  Csf<.  or  f€nit€mi4fyhoaki, 

CIV.  For  th«  more  cftfloalfir 
preffion  of  focicties  cftaMiihd 
for  fedltlous  and  tnafmili 
purpofes ;  and  for  better  pre* 
ventix^  treafonatU  voAfidi^^ 
prances. 

rUe  No«  LXXXVIli.   aftd  UXXIA 


(jf)  Bv  2  Ge9.  2.  €b.  25.  ^  2.  Petfens  guilty  of  wilful  and  corrapt  perjurp  or  J*^ 
^tion  of  perjury^  may  be  imprifoned  or  tranfporftd  for  /«w#»  years ;  Md  if  ihey  «"*P^« 
bicak  pritbn,  or  return,  f^c,  (hall  fuffer  death  aa  felons,  Without  teiefit  «  ckrg)'* 
Made^ipetual  bv  9  Geo*  2.  «A.  18. 

(%J  Ihe/tf/,  ot  28  H.  8.  does  not  extend  to  offences  <'«m.TKrH  ia-  srttii  or  ^ 
%»ithia  thig  body  of  a  county.    3  Bac,  Abr.  ^  tdiu  S»9»  ' 
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By  39  <7«0. 3.  cb,  79.  ^  8.  fferfoiu  con- 
vl£bd,  upon  ifu&Bmtnt^  of  th«  offences,  and 
pn£ticei  mentiooed  in  thii  aft,  Oull  and 
iDfty  be  tianfportcd  fortbeteim  of  y<tvfi 
years,  in  the  manner  provided  by  law  for 
tranfpor^tion  of  offenders,  or  imprifoned 
for  any  time  not  exceed iqg  tvoo  years,  a< 
the  court  Ihall  tlyink  fit;  and  every  foch 
offender,  who  fluU  be  ordered  to  be  traaf* 
ported,  (ball  be  fubjeft  and  liable  to  all 
laws  (a J  concerning  oiffendera  ordered  to 
|>e  tranfjported* 

CV.  To  proteA  mafters  againft 
enobezzleroents  by. their  clerks 
6r  fervants. 

By  39  Geo,  3.  eh.  8|.  If  any  fervant  or 
f  lerk  iball,  by  virtue  of  his  employment, 
rfciixft  §r  take  into  bit  pcffiffion  any  money* 
goods,  bopd,  bill,  note,  banker's  draft^ 
or  othA  valuable  fecurity  or  effc£b,  for  •r 
ffi  tbe  mame  w  om  tbt  accwut  of  bit  mafer 
jr  employer^  and  fl^ll  fraudulently  em- 
bezzle, (ecrete,  or  make  away  with  the 
fame,  or  any  part  thereof,  he  flull 
be  deemed  to  have  felonioafly  ftoleo 
the  lame  from  his  maRer  or  employer, 
for  whofe  ufe,  or  in  whofe  name,  or 
on  whofe.account  the  fame  was  or  were 
delivered  to,  or  taken  into  the  poflef* 
(ion  of  fueh  fervant,  or  clerk,  &c,  and 
every  fuch  offender,  his  advifer,  pto- 
curer,  aider,  or  abettor^  being  thereof 
lawfully  cottvifted  or  attainted,  (hall  be 
liable  to  be  tranfported  for  any  term  n»t 
txceediog  fourteiit  years,  in  the  difcrction 
of  the  court  before  whom  fuch  offender 
Ihall  be  conviftcd  or  adjudged. 

C  VI.  For  granting  to  his  Majejij 
certain  immp  duties  on  hilh  of 
exchange  and  promiffory  notes  for 
fmall  fums  of  money. 

By  39  Ceo.  3.  ck,  107.  \  25.  If  any  per. 
ion  (hall  counterfeit  or  forge  any  ftamp  or 
mat  k •  dire^d  or  allowed  to  be  ufcd  by 
this  a£l,  with  intent,  &c.  or  fhaU  fraudu* 
kntly  ufe  any  fuch  ftamp  or  mark,  with 
intent,  &r.  or  ihall  utter,  vend,  frll,  or 
expofe  to  fale,  any  vellum,  &e.  with  any 
fuch  counterfeit  ftamp  or  mark  thereupon, 


knowing^  &c*  be  (ball  be  adjudged  a  fe« 
Ion,  andftiaU  ioffer  death,  witiiout  bcneftt 
of  cleigy. 

CVII.  For  rendering  more  com^ 
ipodious,  and  for  better  rega** 
latingy  the  port  of  London. 

By  39  Ceo,  ^.  M.  69.  {b)  S  104.  If  WKf 

perion  (hall  wilfully  and  malicioufly  Jd  em 
Jlre  any  of  the  works  to  be  made  by  virtue 
of  this  a£^  or  any  ikip  or  other  veilet 
lying  or  being  in  any  canal,  dock,  bafon« 
cut,  or  other  works  to  be  made  by  virtiio 
of  this  a£l,  he  (hall  be  adjudged  guilty  of 
feloi^,  without  benefit  of  clergy.  And 
perfons  otbemife  wilfully  damaging  the 
works,  or  veflels,  &c,  (hall  fuffier  puoilh* 
ment  by  fine,  imprifonment,  or  tranffort* 
atioMf  at  the  difcretion  of  the  judge,  hFcm 
before  whom  fuch  offender  fliall  be  triod 
and  convi^ed. 

CVIII.  For.  enabllng'his  Majejhf 
to  incorporate  by  charter  a 
company  to  be  called  The  Gloh9 
Infurance  Company^  for  iofa- 
ranee  on  lives,  and  againft  lofi 
or  damage  by  fire,  and  for 
other  purpofes  therein  men* 
tioned. 

By  39  Geo,  3.  eb.  83*  {e)  S  ^a.  it  aiif 
ptr(on  (hall  forge  or  counterfeit  the  com* 
mon  (calof  the  fa  id  eorpormtion  to  becrcatctd 
and  cftabli(hcd  purfuant  to  this  afi,  or  Ihail 
forge,  counterfeit,  or  alter,  any  policy, 
deed,  bill,  bond,  or  obligation  under  the 
common  feal  of  the  faid  eerporsntn^.  or 
(hall  offer  to  difpofe  of,  or  pay  a«iray  the 
fame,  knowing  the  fame  to  oe  fuch ;  or 
(hall  demand  the  money  therein  contained, 
or  pietcttded  to  be  due  thereon,  •£  or  froot 
the  faid  eorporaiion^  or  any  of  the  officers 
thereof,knowing,&c.  with  intent  to  defraud 
the  faid  corporation^  or  any  perfon  or  per«» 
fons  witomioever,  he  (hall  be  deemed 
guilty  of  .felony,  and  fuffer  as  in  cafes  of 
felony,  without  benefit  of  clergy.  By  \ 
13.  To  be  deemed,  adjudged,  ana  taken  t^ 
be  a  public  a£l« 

TheC^tfrrerTOentioned  in  this  a£l  is  not  yet  complete,  it  being  under  the  coofideratio^ 
of  the  priyy  ccuneii  upon  the  attomey*gcnerara  report, 

(rt)  Fidt  note  under  No.  CI.  Mtti 

yb)  In  order  to  facilitate  the  labour  of  Others,  it  has  been  judged  neceflary  to  obferve 
hcrCf  that  there  ate  two  of  tbefe  numbers  in  the  fiatvte  botki,  and  that  this  a£^  wilt  be 
found  under  a  new  head,  intituled,  m  PUBLIC  LOCAL  AND  F£RSONAL  ACTS,** 
in  p.  2z8,  vol.  14*  of  RuHiungton*s  edition  of  the  Statmttt^  and  voL  i8«  of  Rujfbigd'u 
po  as  to  the  next  cb.  whicb  begins  in  thofc  books,  p.  261. 

(ej  yyt  note  (bjjupra. 


END  QF  TJIE  FIRST  YQUJMiL 
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